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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new bocks are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Parts 21 and 29 

[Docket No. 91-ASW-4; Special Condition 
29-ASW-4] 

Special Conditions; Aerospatiale 
Model AS-365N2 “Dauphin” 
Helicopter, Electronic Right 
Instrument System 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final special condition. 

summary: This special condition is 
issued for the Aerospatiale Model AS- 
365N2 “Dauphin” helicopter. This 
helicopter will have a novel or unusual 
design feature associated with the 
Electronic Flight Instrument System. 

This special condition contains 
additional safety standards that the 
Administrator considers necessary to 
establish a level of safety equivalent to 
that provided by the applicable 
airworthiness standards. 

EFFECTIVE DATES: April 16. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carroll Wright, FAA, Rotorcraft 
Standards Staff, Regulations Group. Fort 
Worth, Texas 76193-0111, telephone 
817-624-5121. 

SUPPLEMENTARY INFORMATION: 

Background 

On September 27,1991. Keystone 
Helicopter Corporation, West Chester. 
Pennsylvania, submitted an application 
for a Supplemental Type Certificate 
(STC) for installation of an Electronic 
Flight Instrument System in an 
Aerospatiale AS-365N2 “Dauphin” 
helicopter. This aircraft is a 13- 
passenger, two-engine, 9,370-pound 
transport category helicopter. The 
Aerospatiale Model AS-365N2, as 


modified, will incorporate electrical/ 
electronic systems that will be 
performing functions critical to the 
continued safe flight and landing of the 
helicopter. The Electronic Right 
Instrument System performs the function 
of display of attitude. The display of 
attitude to the pilot is critical to the 
continued safe flight and landing of the 
helicopter for instrument flight rules 
(IFR) operations in instrument 
meteorological conditions. 

Type Certification Basis 

The certification basis of the Model 
AS-365N2 includes: FAR 21.29 and FAR 
29 effective February 1,1965, 
Amendments 29-1 through 29-11; 
Airworthiness Criteria for Helicopter 
Instrument Right, dated December 15, 
1978, for IFR certification; and 
Longitudinal Static Stability FAR 29.173. 
Aerospatiale has elected to comply with 
FAR 29, Amendments 29-12 through 29- 
lb, except for FAR 29.397 as concerns 
rotorbrake. 

Special conditions may be issued and 
amended, as necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.101(b)(2) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an aircraft or 
installation. 

Special conditions, as appropriate, are 
issued in accordance with $ 11.49 after 
public notice, as required by §§ 11.28 
and 11.29(b), effective October 14,1980, 
and will become a part of the type 
certification basis, as provided by 
5 21.101(b)(2). 

Discussion 

Notice of Proposed Special Condition 
No. SC-91-4-SW was published in the 
Federal Register on December 26,1991, 
(56 FR 66810). No comments were 
received. Therefore, the special 
condition is adopted as proposed. 

The Aerospatiale Model AS-385N2 
helicopter will incorporate one and 
possibly more electrical/electronic 
systems and equipment that will be 
performing functions critical to the 
continued safe flight and landing of the 
helicopter. The Electronic Flight 
Instrument System performs the function 
of display of attitude. The display of 
attitude to the pilot is critical to the 


continued safe flight and landing of the 
helicopter for IFR operation in 
instrument meteorological conditions. 
When the design is finalized, Keystone 
Helicopter Corporation will provide the 
FAA with a preliminary hazard analysis 
that will identify any other critical 
functions performed by electrical/ 
electronic systems and equipment. 

If it is determined that this helicopter 
incorporates other electrical/electronic 
systems performing critical functions, it 
will be necessary to show that those 
systems meet the requirements of this 
special condition. 

Conclusion 

This action would effect only certain 
unusual or novel design features on one 
series of rotorcraft. This rule is not a 
rule of general applicability and affects 
only the manufacturer who applied to 
the FAA for approval of these features 
on the rotorcraft identified in this 
special condition. 

List of Subjects in 14 CFR Parts 21 and 
29. 

Aircraft, Air transportation. Aviation 
safety, Rotorcraft, Safety. 

The Authority citation for these 
special conditions is as follows: 

Authority: 49 U.S.C. 1344, 1348(c), 1352, 
1354(a), 1355.1421 through 1431. 1502, 
1851(b)(2); 42 U.S.C. 1857f-10. 4321 et seq.: 

E.0.11541; 49 U.S.C. 106(g) (Rev. Pub. L. 97- 
449. January 12.1983). 

The Special Condition 

Accordingly, pursuant to the authority 
delegated to me by the Administrator of 
the Federal Aviation Administration, the 
following special condition is issued as 
part of the type certification basis for 
the Aerospatiale Model AS-365N2 
“Dauphin” helicopter. 

Protection for Electrical/Electronic 
Systems From High Intensity Radiated 
Fields 

Each system that performs critical 
functions must be designed and 
installed to ensure that the operation 
and operational capabilities of these 
critical functions are not adversely 
affected when the helicopter is exposed 
to high intensity radiated fields external 
to the helicopter. 














9168 


Federal Register / Vol. 57, No. 52 / Tuesday. March 17, 1992 / Rules and Regulations 


Issued in Fort Worth. Texas, on February 
28.1992. 

Henry A. Armstrong, 

Acting Manager. Rotorcraft Directorate. 
Aircraft Certification Service. 

[FR Doc. 92-6086 Filed 3-18-92; 8:45 am) 

BILLING COO€ 4910-13-11 


14CFR Part 39 

(Docket No. 91-NM-210-AD; Amendment 
39-8187; AD 92-08-07] 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, that requires a one-time 
inspection, test, and repair or 
replacement, if necessary, of the guide 
arm assembly and associated hardware 
for the main entry doors, numbers 1 
through 5, left and right sides. This 
amendment is prompted by a report of 
migrating guide arm assembly bearings 
which may have resulted from 
insufficient bearing retention during 
production rework. The actions 
specified by this AD are intended to 
prevent an inoperable emergency door 
power assist system and/or the inability 
to operate the door, which is required 
for emergency evacuation. 

DATES: Effective April 21,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 21, 
1992. 

addresses: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, Transport 
Airplane Directorate, Rules Docket, 1601 
Lind Avenue SW., Renton, Washington; 
or at the Office of the Federal Register, 
1100 L Street NW., room 8401, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Pliny C. Brestel. Seattle Aircraft 
Certification Office, Airframe Branch. 
ANM-120S, FAA, Northwest Mountain 
Region, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone (206) 
227-2783; fax (206) 227-1181. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 


applicable to certain Boeing Model 747 
series airplanes was published in the 
Federal Register on November 18.1991 
(56 FR 58193). That action proposed to 
require a one-time inspection, test, and 
repair or replacement, if necessary, of 
the guide arm assembly and associated 
hardware for the main entry doors, 
numbers 1 through 5, left and right sides. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Two commenters support the 
proposed rule. 

One commenter, the manufacturer, 
requests that the proposed rule be 
withdrawn, based on the results of a 
recent test conducted on a Boeing Model 
747 series airplane entry door in which 
the two guide arm bearings common to 
the bellcrank link joint were 
deliberately removed. The results of that 
test indicated that, although smooth 
opening of the door was impaired, the 
door did not fail to open. The 
commenter concludes that airplane 
safety is not compromised since any 
damage to and/or loss of the subject 
bearings in the guide arm would be 
detectable by the operator during 
normal door operation, or certainly 
during a *747 Main Entry Door 
Minicheck,” and, as indicated by the 
test, the operator would still be able to 
open the door. The FAA does not concur 
with the commenter’s suggestion to 
withdraw the proposal. The FAA 
considers that the single test to which 
the commenter refers does not 
adequately represent the probability of 
occurrence of a failure, and that, in 
order to substantiate the commenteris 
claim, additional testing would be 
required to obtain more conclusive 
results. Specifically, of the four bearings 
in the guide arm assembly, the test 
described by the commenter involved 
only the removal of the two guide arm 
bearings that are common to the 
bellcrank link joint. However, other data 
have indicated that, if the additional 
two bearings, those common to the 
guide arm roller pin, are missing, the 
roller pin can become unrestrained and 
subsequently prevent proper operation 
of the door. A power-assisted, fully- 
opened door is required for emergency 
evacuation. Further, although door 
anomalies may be detected during a 
*747 Main Entry Door Minicheck,” as 
the commenter suggests, the FAA notes 
that these checks are performed at 
intervals of 30 months. If adequate 
retention were not present, the bearings 
potentially could migrate out of the 
guide arm assembly well within that 30- 
month interval and, consequently, the 


door could fail to operate properly long 
before a Minicheck were scheduled. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 83 Model 747 
series airplanes of the affected design in 
the worldwide fleet. The FAA estimates 
that 9 airplanes of U.S. registry will be 
affected by this AD, that it will take 
approximately 5 work hours per 
airplane to accomplish the required 
actions, and that the average labor rate 
is $55 per work hour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$2,475. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft. Aviation 
safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 
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§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-05-07. Boeing: Amendment 39-8187. 

Docket 91-NM-210-AD. 

Applicability: Model 747 series airplanes, 
listed in Boeing Alert Service Bulletin 747- 
52A2237, dated July 11,1991, certificated in 
any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To ensure operation of the emergency door 
power assist system and door opening when 
required for emergency evacuation, 
accomplish the following: 

(a) Within the next 60 days after the 
effective date of this AD, perform a visual 
inspection and test of the guide arm assembly 
and associated hardware for the main entry 
doors, numbers 1 through 5. left and right 
sides, in accordance with section III. of 
Boeing Alert Service Bulletin 747-52A2237, 
dated July 11,1991. 

(1) If all the conditions specified in 
subparagraphs a. through g., paragraph 4., 
Section III., of Boeing Alert Service Bulletin 
747-52A2237, dated July 11,1991, are found to 
exist, no further action is required. 

(2) if any of the conditions specified in 
subparagraphs a. through f.. paragraph 4.. 
Section UL. of Boeing Alert Service Bulletin 
747-52A2237, dated July 11,1991, do not exist, 
repair or replace before further flight, in 
accordance with Section III. of the service 
bulletin. 

(3) If the condition specified in 
subparagraph g.. paragraph 4., Section III., of 
Boeing Alert Service Bulletin 747-52A2237, 
dated July 11,1991. does not exist, repair in a 
manner approved by the Manager, Seattle 
Aircraft Certification Office. FAA, Transport 
Airplane Directorate. 

(b) Within 7 days after the completion of 
the inspection required by paragraph (aj of 
this AD. submit to the FAA a report 
specifying the number of bearings in the 
guide arm assemblies of each airplane on 
which any of the condition specified in 
subparagraphs a., b., or c., paragraph 4., 
section 1IL. of Boeing Alert Service Bulletin 
747-52A2237. dated July 11,1991. were not 
found to exist. The report must be submitted 
to the Manager. Seattle Manufacturing 
Inspection District Office. FAA. Transport 
Airplane Directorate. 1601 Lind Avenue SW.. 
Renton. Washington 98055-4056. (Facsimile 
messages may be sent via telephone: (206) 
227-1181 ) A copy of the report should also be 
submitted to the FAA Principal Maintenance 
Inspector (PMI). A report is not necessary for 
those airplanes on which all of the specified 
conditions are found to exist. Information 
collection requirements contained in this 
regulation have been approved by the Office 
of Management and Budget (OMB) under the 
provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et sec?.) and have been 
assigned OMB Control Number 2120-0056. 

(c) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO). 
FAA. Transport Airplane Directorate. The 


request shall be forwarded through an FAA 
Principal Maintenance Inspector, who may 
concur or comment and then send it to the 
Manager. Seattle ACO. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) The inspection, test, repair, and 
replacement shall be done in accordance 
with Boeing Alert Service Bulletin 747- 
52A2237. dated July 11.1991. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Boeing 
Commercial Airplane Group. P.O. Box 3707, 
Seattle, Washington 96124. Copies may be 
inspected at the FAA. Transport Airplane 
Directorate. 1601 Lind Avenue SW.. Renton. 
Washington: or at the Office of the Federal 
Register. 1100 L Street NW., Room 8401. 
Washington, DC. 

(f) This amendment becomes effective on 
April 21.1992. 

Issued in Renton, Washington, on February 
24.1992. 

Darrell M. Pederson. 

A cling Manager. Transport Airplane 
Directorate. Aircraft Certification Service. 

[FR Doc. 92-6114 Filed 3-16-92; 8:45 am] 
Billing cooc 4910-13-M 

14 CFR Part 39 

[Docket No. 91-NM-49-AD; Amendment 39- 
8183; AD 92-06-03] 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which requires 
inspection and modification of the 
emergency escape system packboard 
assemblies. This amendment is 
prompted by reports of emerging escape 
systems not releasing from the door. 

This condition, if not corrected, could 
result in the emergency escape system 
not being available for emergency 
evacuation or the exit not being usable. 
DATES: Effective April 21,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 21, 
1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group. P.O. Box 3707. Seattle, 
Washington 98124. This information 
may be examined at the FAA. Transport 
Airplane Directorate, Rules Docket, 1601 


Lind Avenue SW.. Renton, Washington; 
or at the Office of the Federal Register. 
1100 L Street NW., room 8401, 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jayson Claar, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2784. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton. Washington 98055-4056. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to Boeing Model 747 series 
airplanes, was published in the Federal 
Register on November 15,1991 (56 FR 
57997). That action proposed to require 
inspection and modification of the 
emergency escape system packboard 
and hook connector assemblies. 

Interested person have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the rule as 
proposed. 

The other commenter requests that the 
proposed compliance time be extended 
to allow necessary modification of the 
packboard and cover assembly within 
15 months after the effective date of the 
rule. This will allow the modification to 
be accomplished during the time of a 
regularly scheduled “C” check. The 
commenter considers that the adoption 
of the proposed compliance time of 12 
months would require operators to 
schedule special times for the 
accomplishment of this modification, at 
additional expense. The FAA concurs 
with the commenter’s request to extend 
the compliance time for the modification 
requirements. Extending the compliance 
time by 3 additional months will not 
adversely affect safety, and will allow 
the modification to be performed at a 
base during regularly scheduled 
maintenance where special equipment 
and trained maintenance personnel will 
be available. Paragraph (a)(2) of the 
final rule has been revised to specify a 
compliance time of 15 months. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 










9170 


Federal Register / Vol. 57, No. 52 / Tuesday, March 17, 1992 / Rules and Regulations 


There are approximately 74 Model 747 
series airplanes of the affected design in 
the worldwide fleet. The following table 
lists the approximate number of U.S.- 
registered airplanes that will be affected 
by this AD. and gives an estimate of the 
work hours that it will take to 
accomplish each of the required actions. 
The required modification parts are 
available at no charge. 


Required action 

Number 

of 

air¬ 

planes 

Work 

hours 

per 

airplane 

Inspection (Boeing Alert Serv¬ 
ice Bulletin 747-25A2889). 

16 

30 

Modification (Boeing Alert 
Service Bulletin 747- 

25A2889). 

16 

200 

Modification (Boeing Service 
Bulletin 747-25-2807, Revi¬ 
sion 2) .... 

10 

50 


The average labor cost will be $55 per 
work hour. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $229,900. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a “major 
rule" under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket at the location 
provided under the caption addresses 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety, Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows 


PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423: 
49 U.S.C. 106(g): and 14 CFR 11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-06-03. Boeing: Amendment 39-8183. 

Docket 91-NM-49-AD. 

Applicability: Model 747 series airplanes, 
line number 696 and subsequent: equipped 
with evacuation system packboards and 
cover assemblies identified in the Boeing 
Service Bulletin 747-25-2807. Revision 2. 
dated August 22.1991. and Boeing Alert 
Service Bulletin 747-25A2889. dated 
November 1,1990: certificated in any 
category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To provide satisfactory reliability of the 
evacuation system, accomplish the following: 

(a) For evacuation system packboard and 
cover assemblies identified in either Boeing 
Service Bulletin 747-25-2807. Revision 2. 
dated August 22.1991. orUoeing Alert 
Service Bulletin 747-25A2889. dated 
November 1,1990: Within the next 120 days 
after the effective date of this AD, inspect the 
evacuation system packboard and cover 
assemblies in accordance with part III, 
"Accomplishment Instructions." Paragraph 
B., of Boeing Alert Service Bulletin 747- 
25A2889, dated November 1,1990. 

(1) If the inspection reveals that the angle 
measured is 155 degrees or greater, prior to 
further flight, modify the packboard and 
cover assemblies in accordance with Boeing 
Alert Service Bulletin 747-25A2889. dated 
November 1, 1990, and Boeing Service 
Bulletin 747-25-2807. Revision 2. dated 
August 22.1991. as applicable. 

(2) If the inspection reveals that the angle 
measured is less than 155 degrees, within the 
next 15 months after the effective date of this 
AD. modify the packboard and cover 
assemblies in accordance with Boeing Alert 
Service Bulletin 747-25A2889, dated 
November 1.1990, and Boeing Service 
Bulletin 747-25-2807, Revision 2, dated 
August 22.1991. as applicable. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office (ACO). 
FAA, Transport Airplane Directorate. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager. Seattle ACO. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

(d) The inspection and modification shall 
be done in accordance with Boeing Alert 
Service Bulletin 747-25A2889. dated 
November 1.1990: and Boeing Service Bulletin 


747-25-2807. Revision 2. dated August 22. 
1991. which contains the following list of 
effective pages: 


Page No. 

Revision level 

Date 

1, 3-4 ..— 

2. 

Aug. 22. 1991 

2. 5. 7, 8. and 

1. 

Juty 25. 1991. 

17-18. 

i 


6. 9-16 . 

(original). 

Dec 7. 1969 


This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Boeing Commercial Airplane Group. 
P.O. Box 3707. Seattle, Washington 89124. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate. 1601 Lind 
Avenue SW.. Renton. Washington; or at the 
Office of the Federal Register, 1100 L Street 
NW., room 0401, Washington. DC. 

(e) This amendment becomes effective on 
April 21. 1992 

Issued in Renton. Washington, on February 
20.1992. 

Darrell M. Pederson. 

Acting Manager. Transport Airplane 
Directorate. Aircraft Certification Service. 

(FR Doc. 92-6113 Filed 3-16-92: 8:45 ami 

B1LUNO COO€ 4910-13-41 


14 CFR Part 39 

(Docket No. 91-NM-206-AD; Amendment 
39-8184; AD 92-06-04) 

Airworthiness Directives; British 
Aerospace Model BAe 125-800A 
Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 

action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain British Aerospace 
Mode) BAe 125-800A series airplanes, 
that requires installation of improved 
dimmer units and testing of the 
instrument integral lighting dimmer 
system. This amendment is prompted by 
a recent report of electrical shorting in a 
dimmer unit installed in the instrument 
integral lighting system. The actions 
specified by this AD are intended to 
prevent internal arcing in the dimmer 
unit and smoke emission into the 
cockpit. 

DATES: April 21,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 21. 
1992 
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addresses: The service information 
referenced in this AD may be obtained 
from British Aerospace, PLC, Librarian 
for Service Bulletins, P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041-0414. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
Rules Docket. 1601 Lind Avenue SW., 
Renton, Washington; or at the Office of 
the Federal Register, 1100 L Street NW., 
room 8401, Washington, DC. 

FOR FURTHER INFORMATION CONTACT. 
Mr. William Schroeder, Aerospace 
Engineer, Standardization Branch, 
ANM-113, FAA, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington 98055-4056; 
telephone (206) 227-2148; fax (206) 227- 
1320. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain British Aerospace 
Model 125-800A series airplanes, was 
published in the Federal Register on 
November 29,1991 (56 FR 60944). That 
action proposed to require installation 
of improved dimmer units and testing of 
the instrument integral lighting dimmer 
system. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposal or the FAA's determination of 
the cost to the public. The FAA has 
determined that air safety and the public 
interest require the adoption of the rule 
as proposed. 

The FAA estimates that 108 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 3 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Required parts will be supplied by the 
vendor at no cost to the operators. 

Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $17,820. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule’* under Executive Order 12291; (2) is 
not a “significant rule” under DOT 


Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A Final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
“addresses." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-06-04. British Aerospace: Amendment 39- 
8184. Docket 91-NM-206-AD. 

Applicability: Model BAe 125-800A series 
airplanes. Post-Modification 253191A and 
Pre-Modification 253247A, certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. To prevent internal 
arcing in the dimmer units and smoke 
emission into the cockpit, accomplish the 
following: 

(a) Within 60 days after the effective date 
of this AD. modify the instrument integral 
lighting system by installing dimmer units 
having Page Modification AR1477 
incorporated, and perform functional tests of 
the pilot’s and co-pilot’s instrument integral 
lighting dimmer system, in accordance with 
British Aerospace Service Bulletin 33-44- 
7670A, Revision 1, dated April 4,1991. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch. ANM-113, FAA. 
Transport Airplane Directorate. The request 
shall be forwarded through an FAA Principal 
Maintenance Inspector, who may concur or 
comment and then send it to the Manager. 
Standardization Branch. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 


(d) The modification shall be done in 
accordance with British Aerospace Service 
Bulletin 33-44-7670A, Revision 1. dated April 
4,1991. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from British Aerospace. PLC. Librarian for 
Service Bulletins. P.O. Box 17414, Dulles 
International Airport, Washington, DC 20041- 
0414. Copies may be inspected at the FAA, 
Transport Airplane Directorate. 1601 Lind 
Avenue SW.. Renton, Washington; or at the 
Office of the Federal Register, 1100 L Street 
NW.. room 8401, Washington, DC. 

(e) This amendment becomes effective on 
April 21,1992. 

Issued in Renton. Washington, on February 
20,1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate. Aircraft Certification Service. 

[FR Doc. 92-6115 Filed 3-16-92; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 91-NM-209-AD; Amendment 
39-8185; AD 92-06-05] 

Airworthiness Directives; British 
Aerospace Model DH/BH/HS/BAe 125 
Series Airplanes. 

agency: Federal Aviation 
Administration, DOT. 

action: Final rule. 


summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to British Aerospace Model 
DH/BH/HS/BAe 125 series airplanes, 
that requires inspections of the nose 
landing gear (NLG) bay sidewalls to 
detect damage and cracks, and repair, if 
necessary. This amendment is prompted 
by reports of fatigue cracks found in an 
NLG sidewall. The actions specified by 
this AD are intended to prevent reduced 
structural integrity of the fuselage and 
subsequent decompression of the 
airplane. 

DATES: Effective April 21,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of April 21, 
1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from British Aerospace, PLC. Librarian 
for Service Bulletins. P.O. Box 17414, 
Dulles International Airport, 
Washington, DC 20041-0414. This 
information may be examined at the 
FAA, Transport Airplane Directorate. 
Rules Docket, 1601 Lind Avenue SW., 
Renton, Washington; or at the Office of 
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the Federal Register, 1100 L Street NW.. 
room 8401, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William Schroeder, Aerospace 
Engineer, Standardization Branch, 
ANM-113, FAA, Transport Airplane 
Directorate, 1601 Lind Avenue SW.. 
Renton, Washington 98055-4056; 
telephone (206) 227-2148; fax (206) 227- 
1320. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to British Aerospace Model 
DH/BH/HS/BAe 125 series airplanes, 
was published in the Federal Register on 
November 29.1991 (58 FR 60945). That 
action proposed to require inspections 
of the nose landing gear (NLG) bay 
sidewalls to detect damage and cracks, 
and repair, if necessary. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the public 
interest require the adoption of the rule 
as proposed. 

The FAA estimates that 420 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 2 
work hours per airplane to accomplish 
the required actions, an that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $46^00. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 lAmended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-06-05. British Aerospace: Amendment 39- 
8185. Docket 91-NM-209-AD. 

Applicability: Model DH/BH/HS/BAe 125 
series airplanes, certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent reduced structural integrity of 
the fuselage and subsequent decompression 
of the airplane, accomplish the following: 

(a) Prior to the accumulation of 4,000 
landings, or within 60 days after the effective 
date of this AD. whichever occurs later, 
accomplish the following in accordance with 
British Aerospace Service Bulletin 53-73, 
Revision 2. dated May 18.1991: 

(1) Perform a visual inspection of the nose 
landing gear (NLG) bay left and right 
sidewalls to detect the presence of washers 
or spotface under nuts. 

(1) If no spotface is found, perform a visual 
inspection to detect damage to the web 
caused by nuts or washers. 

(ii) Blend out any damage found, excluding 
cracking, prior to further flight. 

(2) Perform either a dye penetrant or eddy 
current inspection to detect cracks on the 
NLG bay left and right sidewalls. If cracks 
are found, repair prior to further flight, in a 
manner approved by the Manager. 
Standardization Branch. ANM-113, FAA, 
Transport Airplane Directorate. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113. FAA, 
Transport Airplane Directorate. The request 
shall be forwarded through an FAA Principal 
Maintenance Inspector, who may concur or 
comment and then send it to the Manager. 
Standardization Branch. ANM-113. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The inspections shall be done m 
accordance with British Aerospace Service 
Bulletin 53-73. Revision 2. dated May 16 


1991. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from British Aerospace, PLC. Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington. DC 20041- 
0414. Copies may be inspected at the FAA. 
Transport Airplane Directorate, 1801 Lind 
Avenue SW.. Renton. Washington: or at the 
Office of the Federal Register. 1100 L Street 
NW.. room 8401. Washington. DC. 

(e) This amendment becomes effective on 
April 21.1992. 

Issued in Renton. Washington, on February 
21,1992. 

Darrell M. Pederson. 

Acting Manager. Transport Airplane 
Directorate. Aircraft Certification Service 
[FR Doc. 92-6116 Filed 3-16-92; 8:45 am| 

BILLING COOE 4S10-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 
(TD 8400] 

RIN 1545-AN28 

Taxation of Gain or Loss from Certain 
Nonfunctional Currency Transactions 
(Section 988 Transactions) 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations. 

summary: This document contains final 
Income Tax Regulations relating to the 
taxation of gain or loss from certain 
foreign currency transactions and 
applies to taxpayers engaging in such 
transactions. This action is necessary 
because of changes to the applicable tax 
law made by the Tax Reform Act of 
1986. 

DATES: These regulations a-e effective 
for taxable years after December 31, 
1986 with the following exceptions: 

Section 1.287(f)-l. which is effective 
for transactions entered into after 
September 21,1989; 

The removal of §5 1.988-OT through 
1.988-5T are effective March 17.1992. 

Section 1.986-1 (a)(2)(iii). (a)(7)(h), 
and (a)(8). which is effective for certain 
transactions entered into after October 
21,1988: 

Section 1.988-l(a)(7}(m), which is 
effective with respect to certain tiered 
partnerships for taxable years after 
March 17,1992. 

Section 1.986-2(a)(2)(v), which is 
effective for taxable years beginning 
after March 17,1992. 
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Section 1.988-2(b)(2)(iii)(B), which is 
effective for taxable years beginning 
after March 17,1992. 

Section 1.988-2(b)(13), which is 
effective for exchanges of debt for stock 
effected after September 21,1989; 

Section 1.988-2(d)(2)(ii)(B), which is 
effective for transactions creating an 
offset after September 21,1989; 

Section 1.988-2(e)(3), which is 
effective for transactions entered into 
after September 21,1989; 

Section 1.988-3(b), which is effective 
for taxable years beginning on or after 
September 21,1989, except for § 1.988- 
3(b)(5), which is effective for 
transactions entered into after March 17, 
1992. 

Section 1.988—3(c)(2) which is effective 
with respect to debt instruments 
acquired on or after June 24,1987. 

Section 1.988-5 is effective for 
transactions entered into on or after 
September 21,1989, with the following 
exceptions: 

Section 1.98B—5(a)(3)(i) which, in the 
case of a contingent payment debt 
instrument, is effective for transactions 
entered into after March 17,1992. 

Section 1.988-5(a)(3)(ii), which is 
effective for transactions entered into 
after March 17,1992. 

Section 1.988-5(a)(6)(i) which is 
effective for transactions that leg into 
integrated treatment after March 17, 

1992. 

The second sentence of § 1.988- 
5(b)(2)(ii)(A) (which provides that a 
contract to buy or sell stock is 
considered an executory contract) is 
effective for contracts to buy or sell 
stock entered into on or after March 17. 
1992. 

The amendments to part 602 are 
effective March 17,1992. 

Taxpayers may rely on the temporary 
section 988 regulations for the period 
during which they were effective. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey L. Dorfman of the Office of 
Associate Chief Counsel (International), 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
DC 20224 (Attention: CC:CORP:T:R 
(INTL-0485-89) (202-377-9059), not a 
toll-free call). 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

The collection of information 
contained in these regulations has been 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)) under control 
number 1545-1131. The estimated 
average annual burden per respondent 
is 40 minutes. 


These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on 
information as is available to the 
Internal Revenue Service. Individual 
respondents/recordkeepers may require 
greater or less time, depending on their 
particular circumstances. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be directed 
to the Internal Revenue Service, 
Attention: IRS Reports Clearance 
Officer T:FP, Washington, DC 20224, and 
to the Office of Management and 
Budget. Attention: Desk Officer for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503. 

Background 

On September 21,1989, the Federal 
Register published proposed 
amendments (54 FR 38874) to the Income 
Tax Regulations (26 CFR parts 1 and 
602) under sections 267 and 988 of the 
Internal Revenue Code. Pursuant to 
section 7805 (f) of the Internal Revenue 
Code, the Small Business 
Administration was given an 
opportunity to comment on the proposed 
amendments. Comments from the public 
are discussed below. No public hearing 
was requested or held. Accordingly, the 
proposed amendments are adopted as 
modified by this Treasury Decision. 

Explanation of Provisions 

Section 1.988-1 Certain Definitions and 
Special Rules 

Section 1.988-(l)(a)(2) Description of 
Transactions 

Section 1.988-lT(a)(2)(ii) of the 
temporary regulations provides that the 
accrual of a foreign tax liability is a 
section 988 transaction. The final 
regulations retain this rule except in the 
case of a dollar functional currency 
QBU branch of a domestic person that 
credits foreign taxes under section 901. 

A payable relating to accrued foreign 
taxes of that QBU branch is not treated 
as a section 988 transaction. This rule is 
necessary to insure that the taxpayer 
ultimately has a similar income 
inclusion and credit as a U.S. 
shareholder of a foreign corporation and 
a domestic person with a QBU branch 
that computes income under section 987. 
See, section 78 and Notice 89-74,1989-1 
C.B. 739. 

Section 1.988-l(a)(2)(iii)(A) provides 
that a forward contract, futures contract, 
option, warrant, or similar financial 
instrument is a section 988 transaction 
only if the underlying property to which 
the instrument ultimately relates is a 


nonfunctional currency or is otherwise 
described in paragraph (a)(l)(ii) of this 
section. Commentators suggest 
bifurcation of financial instruments that 
contain both currency and noncurrency 
elements. For example, contracts to buy 
wheat or a machine for deferred 
delivery in a nonfunctional currency 
would be bifurcated into a currency 
component (the movement of the 
exchange rates between the contract 
date and the payment date) and a 
noncurrency component (the movement 
in the market price of wheat or the 
machine). Bifurcation of transactions 
described in section 988(c)(l)(B)(iii) is 
prohibited by section 988(b)(3) which 
provides that any gain or loss from a 
transaction described in section 
988(c)(l)(B)(iii) is treated as foreign 
currency gain or loss. Accordingly, this 
suggestion is rejected. 

The treatment under section 988 
regarding certain nonfunctional 
currency denominated contingent 
payment bonds under § 1.1275-4(g) of 
the proposed regulations, dual currency 
bonds, and multi-currency bonds is 
reserved. However, see section 1.988-1 
(a) (3), (4), and (5) of the proposed 
regulations. 

Section 1.988-1(a)(10) Intra-Taxpayer 
Transactions 

Section 1.988-1 (a)(10) has been 
amended to provide that in the case of a 
gain or loss incurred in a transaction 
described in that section which does not 
have a significant business purpose, the 
Commissioner, in his or her discretion, 
may defer such gain or loss. This 
provision was added, in part, to prevent 
taxpayers from engaging in 
intrataxpayer transfers of section 988 
transactions for the purpose of 
recognizing gains or losses on such 
transactions. 

Section 1.988-l(d)(3) Spot Rate 
Convention 

In response to comments, § 1.988- 
1(d)(3) has been amended to allow the 
use of spot rate conventions computed 
on a quarterly basis and to clarify that 
use of a prior month's end convention i 9 
allowable. 

Section 1.988-l(e) Exchange Gain or 
Loss 

Section 1.988-l(e) has been amended 
to clarify that generally the amount of 
exchange gain or loss from a section 988 
transaction is separately computed for 
each section 988 transaction, and such 
amount is not integrated with gain or 
loss recognized on another transaction. 
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Section 1.986-1(g) Fair Market Value 

Section 1.988-1(g) provides that the 
fair market value of an item shall, where 
relevant, reflect an appropriate premium 
or discount for the time value of money. 
In response to comments, this section 
has been amended to provide that if 
consistent with the taxpayers method of 
financial accounting (and consistently 
applied from year to year), the rule 
described in the preceding sentence 
shall not apply to a financial instrument 
that matures within one year from the 
date of issuance or acquisition. 

Section 1.966-2 Recognition and 
Computation of Exchange Gain or Loss. 

Section 1.968 2(a)(1) Disposition of 
Nonfunctional Currency 

Commentators have recommended 
adoption of a rule that would exempt a 
de minimis amount of exchange gain or 
loss realized by individuals during a 
taxable year. The Service does not have 
authority to adopt such a rule in light of 
section 988(e). 

Section 1.986-2(af(2) Computation of 
Exchange Gain or Loss 

Commentators have suggested that 
the rule of $ 1.988-2(a)(2)(iv) regarding 
the purchase and sale of stock or 
securities traded on an established 
securities market by a cash basis 
taxpayer be extended to accrual basis 
taxpayers. This rule has been adopted 
on an elective basis in $ 1.988-2(a)(2)(v). 

Section 1.986-2 (b) Translation of 
Nonfunctional Currency Interest Income 
or Expense 

A commentator has suggested treating 
all exchange gain or loss on debt 
instruments as interest. This approach is 
being considered under § 1.881-9T for 
source of income and expense purposes. 
However, in order to simplify the 
translation of accrued interest income or 
expense with respect to a debt 
instrument subject to section 988, 

§ 1.988-2(b)(2) (ii) and (iii)(B) allows a 
taxpayer on the accrual method of 
accounting for interest income or 
expense (including cash method 
taxpayers that accrue original issue 
discount) to elect to translate interest 
income and expense at the spot rate on 
the last day of the interest accrual 
period (and in the case of a partial 
accrual period, the spot rate on the last 
day of the taxable year). If the last day 
of the interest accrual period is within 
five business days of the date of receipt 
or payment, the taxpayer may translate 
interest income or expense at the spot 
rate on the date of receipt or payment. 
This elective spot rate convention 
eliminates the complexity of 


determining an average exchange rate 
and simplifies the computation of 
exchange gain or loss with respect to 
accrued interest 

A commentator recommends using the 
historic exchange rate (the date the debt 
instrument was issued) to accrue 
interest income or expense rather than 
the average rate for the accrual period 
currently in the regulations. The 
rationale is to provide similar treatment 
between a discount bond and a 
synthetically created discount bond 
(composed of a par bond with the 
purchase of an annuity to defease the 
interest payments on the par bond). This 
approach has been rejected because 
excessive exchange gain or loss would 
result with respect to long term 
instruments. Further, compared to the 
elective spot rate convention, this 
approach would create greater 
computational complexity with respect 
to par bonds. Finally, a synthetically 
created discount bond is subject to the 
substance over form provision of 
S 1.988-2(f) which requires similar 
treatment of actual and synthetic 
discount bonds. 

Commentators have pointed out a 
technical problem with definition or 
“principal amount” in 5 1.988-2T(b) (5) 
and (6) that results in double counting of 
a portion of the principal for purposes of 
computing exchange gain or loss in 
certain cases (e.g., in the case of a 
discount bond acquired at a market 
discount). Accordingly, the definition of 
principal amount has been amended. 

Rules regarding nonfunctional 
currency debt for debt exchanges have 
been proposed under § 1.988—2(b}(14) of 
the proposed regulations. 

Rules regarding exchange gain or loss 
with respect to debt instruments issued 
in hyperinflationary currencies have 
been proposed under $ 1.988-2(b)(15) of 
the proposed regulations. 

Section 1.9S8-2(c) Item of Expense or 
Gross Income or Receipts Which is To 
Be Paid or Received after the Date 
Accrued . 

Certain commentators suggest that the 
current separate computation of 
exchange gain or loss on short term (60 
days or less) payables and receivables 
be disregarded and treated as an 
adjustment to expense or income with 
respect to which the payables or 
receivables relate. In contrast other 
commentators suggest allowing 
taxpayers to elect to mark to market 
such payables and receivables 
consistent with their method of financial 
accounting. It has been proposed to 
adopt the latter suggestion because it 
more clearly reflects gain or loss with 
respect to such transactions. See 


§ 1.988-5{f) of the proposed regulations 
regarding election of a mark to market 
method of accounting for exchange gain 
or loss for nondealers. 

Section 1.983-2(d) Exchange Gam or 
Loss With Respect to Forward 
Contracts . Futures Contracts and Option 
Contracts 

A commentator suggests that the 
realization by offset rule of 5 1988- 
2(d)(2)(h) be modified to allow 
realization of exchange gain or loss if a 
contract is offset by another contract 
with the same counterparty. This 
suggestion has been rejected because it 
results in a potential whipsaw to the 
government (/.&, taxpayers can lock in a 
gain without realization by entering into 
an offsetting contract with a different 
counterparty, but lock in and realize a 
loss by entering into an offsetting 
contract with the same counterparty 
even though they are not out of pocket 
any cash). A commentator suggests that 
taxpayers be allowed to make an 
election whereby all offsetting positions 
are treated as terminated. This 
suggestion has been rejected as 
unnecessary in most cases in light of 
section 1256 and in contravention of 
section 1092. 

A commentator suggests that the rule 
that recognizes the interest component 
in a historic rate rollover be limited to 
long term rollovers. This suggestion has 
been adopted in $ 1.988-2(d)(2)(v), 
which provides that the amount 
attributable to the time value of any 
gain or loss recognized shall be treated 
as exchange gain or loss if the period 
beginning on the first date the contract 
is rolled over and ending on the date 
payment is ultimately made or received 
with respect to such contract does not 
exceed 183 days. 

Section 1.966-2(e) Currency Swaps 
and Notional Principal Contracts 

A commentator suggests clarification 
that all income and expense attributable 
to notional principal contracts described 
in S 1.988-2(e) is exchange gain or loss 
With respect to currency swaps, it was 
clear under the temporary regulations 
that any income or loss is exchange gain 
or loss (except as provided in $ 1.988- 
2(f) and 5 1.988-5). With respect to 
notional principal contracts 
denominated in a single nonfunctional 
currency, a sentence has been added to 
i 1.988-2(e)(l) to clarify that such 
income or loss is exchange gain or loss 
(with certain exceptions). It should be 
noted, however, that S 1.861-9T may 
allocate and apportion exchange gain or 
loss like interest notwithstanding its 
character as exchange gain or loss 
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Section 1.988-21 eUII has been 
amended to better coordinate with 
section 446 

Commentators potnted out a flaw in 
the definition of a currency swap, which 
required that the periodic interim 
payments be exchanged at the swap 
exchange rate. This requirement 
unintentionally prevented cross 
currency interest rate swaps from 
qualifying as a currency swap. 
Accordingly the definition of a currency 
swap in § 1.988-2fe)(2)(ii) has been 
amended to delete this requirement. 

Commentators also suggest 
recognition of gain or loss on receipt or 
payment of swap principal regardless of 
when such principal amounts are paid. 
Section 1.988-2(e)(2)(ii) requires that all 
of the swap principal amount be 
exchanged at maturity of the contract If 
principal is prepaid on one side of the 
swap without a matching payment on 
the other side, taxpayers can generate 
gains and tosses without economic 
substance. Accordingly, this suggestion 
was rejected. The definition of currency 
swap covers the overwhelming number 
of contracts marketed as currency 
swaps. Contracts that do not conform to 
the definition of currency swap but may 
nevertheless be notional principal 
contracts (such as a self-amortizing 
currency swap) are subject to rules 
under section 446, 

Section 1.988-3 Character of Exchange 
Gain or Loss 

A commentator suggests that the 
identification and verification 
requirements for electing capital gain or 
loss characterization are unduly 
burdensome for traders in foreign 
currency contracts. In response to this 
comment. { 1.988-3(b)(5) has been 
added to allow taxpayers to make the 
capital gain or loss election with respect 
to contracts in certain designated 
accounts. 

Section 1.968-4 Source of Exchange 
Gain or Loss Realized on a Section 986 
Transaction 

The Service is studying and solicits 
comments on the proper method of 
attributing liabilities and hedges to a 
U S. branch of a foreign corporation. For 
example, the issue may arise where 
under } 1.882-6 the amount of U.S. 
connected liabilities is less :han the 
amount of liabilities shown on the books 
of a U.S. trade or business 


Section 1.988^5 Section 988(d) Hedging 
Transactions 

(a 1 Integration of a Nonfunctional 
Currency Debt Instrument and a § 1.988- 
5|a) Hedge 

A commentator suggests that the 
integration rules be extended to partial 
hedges of debt instruments. The 
commentator proposes that with respect 
to any payment made under a 
nonfunctional currency denominated 
debt instrument that is hedged into 
functional currency, the functional 
currency amount be substituted for the 
nonfunctional currency amount. In other 
words, the yield to maturity of a 
nonfunctional currency denominated 
debt instrument will be determined in 
units of nonfunctional currency, 
notwithstanding that a majority of the 
payments may be hedged into functional 
currency effectively altering the yield 
Thi9 suggestion is rejected because the 
yield of such an instrument cannot be 
determined under this approach. 
However, $ 1.988~5(a)(3)(ii) has been 
added to allow proportional hedging of 
debt instruments where the integrated 
yield with respect to such proportion is 
determinable. 

In response to comments, the 
definition of qualifying debt instrument 
m 5 1.988-5(a)(3)(i) has been amended 
retroactively to allow taxpayers to 
synthesize a functional currency 
borrowing into a nonfunctional currency 
borrowing consistent with Notice 87-11, 
1987-1 C.B. 423. The prior exclusion was 
unintentional. 

The definition of qualifying debt 
instrument in § 1.988-5(a)(3)(i) has been 
amended prospectively to include 
contingent payment debt instruments. If 
all payments of a contingent payment 
obligation are hedged such that a yield 
to maturity can be determined in 
another currency, then assuming the 
requirements of $ 1.988-2(a) are 
satisfied, the transaction can be 
integrated. The term contingent payment 
debt obligation does not include dual 
currency or multi-currency debt 
instruments which were within the 
definition of qualifying debt instrument 
m 5 1.988-5T(a)(3) and hence eligible for 
integration under the Temporary 
Regulations. The term contingent 
payment debt obligation does include 
reverse principal exchange rate linked 
securities such as the one described in 
Example 6 of 5 1988-5(a)(9)(iv) because 
the amount of pnncipal paid upon 
maturity of the instrument is not 
determinable in any currency on the 
issue date (assuming, of course, that the 
instrument is unhedged). 

In response to comments, an option is 
included in the definition of section 


l.988-5(aj hedge if. when integrated with 
the qualifying debt instrument, it permits 
the calculation of a yield to maturity 
(under principles of section 1272) in the 
currency in which the synthetic debt 
instrument i9 denominated. 

Commentators suggest liberalization 
ot the rule in § 1.988-5(a)(5)(iii) that 
prohibits hedges with related persons. 
This suggestion was rejected because 
the integration rules are intended for 
transactions that in fact result in a 
hedged position. A hedge with a related 
person merely shifts the location for 
currency risk to that related person— 
there is no guarantee that the related 
person will hedge the risk it has 
assumed with an unrelated person. 

A commentator asks for clarification 
that a self-amortizing currency swap 
may be used as a hedge. While not 
within the definition of currency swap 
set forth in S 1.988-2{e)(2)(ii). a self- 
amortizing currency swap may qualify 
as a hedge if, when integrated with the 
qualifying debt instrument, it permits the 
calculation of a yield to maturity (under 
principles of section 1272) in the 
currency in which the synthetic debt 
instrument is denominated. This was 
true under the Temporary Regulations 
and needs no clarification. 

A commentator suggests that 
taxpayers should be able to integrate a 
debt instrument (or executory contract) 
incurred by a taxpayer with a hedge 
entered into by a foreign affiliate. This 
suggestion is rejected because of the 
administrative difficulty of auditing such 
transactions and of determining the 
corporation on whose books the 
integrated transaction should be 
reflected. 

A commentator suggests deletion of 
the requirement that the hedge and the 
underlying transaction be recorded on 
the books of the same QBU. The 
rationale of the rule is to facilitate 
auditing integrated transactions by 
having the hedge and the underlying 
transaction recorded in one place. For 
administrative convenience, the rule is 
retained. 

Section 1.988-5(a)(8)(i) has been 
amended to eliminate the need to obtain 
valuations of debt instruments that are 
part of a qualified hedging transaction 
when the taxpayer is legging into 
integrated treatment. If a taxpayer legs 
into integrated treatment by entering 
into a hedge after the qualifying debt 
instrument is issued or acquired, 

5 1.988-5(a)(6)(i) provides that only gain 
or los9 from movements in exchange 
rates up to the leg in date is realized 
(and deferred). 

Section 1.988~5(a)(0)(ii) contains an 
expanded definition of “legging out** to 
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clarify ambiguities in the temporary 
regulations. ‘‘Legging out” of integrated 
treatment means that the taxpayer 
disposes of or otherwise terminates all 
or a part of the qualifying debt 
instrument or hedge prior to maturity of 
the qualified hedging transaction, or the 
taxpayer changes a material term of the 
qualifying debt instrument [e.g., 
exercises an option to change the 
interest rate or index, or the maturity 
date) or hedge (e.g., changes the interest 
or exchange rates underlying the hedge, 
or the expiration date) prior to maturity 
of the qualified hedging transaction. A 
taxpayer that disposes of or terminates 
a qualified hedging transaction (i.e., 
disposes of or terminates both the 
qualifying transaction and the hedge on 
the same day) shall be considered to 
have disposed of or otherwise 
terminated the synthetic debt instrument 
rather than as legging out. 

Section 1.988-5(a)(6)(ii) (D) and (E) 
provide antiabuse rules for taxpayers 
that leg out of a qualified hedging 
transaction. 

A commentator requests that the 
identification requirements be expanded 
to allow the sponsor of a trust issuing 
synthetic instruments to satisfy the 
identification requirements on behalf of 
the investors. This rule has been 
adopted in § 1.988-5(a)(8)(ii). 

A commentator suggests that 
taxpayers be allowed to identify a 
hedged transaction in an electronic 
ledger, rather than a paper ledger. This 
suggestion has been adopted in § 1.988- 
5 (a)(8)(i) and (b)(3)(i) which merely 
requires that a taxpayer establish a 
record with the pertinent information. 

The Service is considering whether to 
permit the rules of § 1.988-5 to be 
applied by treating consolidated group 
members as a single corporation. For 
example, if a domestic finance company 
enters into a transaction with an 
unrelated party that is intended to hedge 
a debt instrument issued by a domestic 
operating company that is a member of 
the same consolidated group, section 
1.988-5 might be applied to treat the 
hedge as entered into by the domestic 
operating company. 

The Service therefore seeks comments 
and information on the following issues: 

(1) Which member(s) make the 
decision to hedge (or to leg out); 

(2) How and when the hedge is 
identified and documented; 

(3) Which member bears the cost of 
the hedge, i.e., whether, how and when 
the cost of the hedge is charged to the 
hedged member; 

(4) How payments made or received 
under the hedge are accounted for 
within the group; 


(5) How the intercompany transaction 
rules of 5 1.1502-13 should apply to such 
a hedged transaction; and 

(6) What type of transactions should 
be permitted to be hedged on a 
consolidated basis. 

(b) Hedged Executory Contracts 

In response to comments that 
taxpayers frequently adjust hedges as 
contracts to purchase or sell goods and 
serv ices change, the rule in § 1.988- 
5T(b)(2)(i)(C) which provided that the 
amount of an executory contract that is 
hedged cannot be decreased has been 
deleted. 

Commentators have suggested that 
allowing integration treatment with 
respect to assets used in the ordinary 
course of a taxpayer’s trade or business 
but not for stock purchases 
discriminates unfairly between two 
acquisition techniques. In response to 
this comment, § 1.988-5(b)(2)(ii) 
prospectively provides that a contract 
to buy or sell stock is an executory 
contract eligible for integration 
treatment. 

A commentator suggests that options 
be included in the definition of hedge as 
defined in § 1.988-5(b)(2)(iii). We have 
responded to this comment by providing 
that the term hedge also includes an 
option contract described in § 1.988-l(a) 
(l)(ii) and (2)(iii), but only if the option 
contract's expiration date is on or before 
the accrual date. The premium paid for 
an option that lapses shall be integrated 
with the executory contract. 

Commentators suggest that the 
requirement in § 1.988-5T(b)(2)(iii) of 
keeping a separate bank account for 
each hedge involving cash is overly 
restrictive. They suggest the use of a 
single account for all hedging 
transactions, combined with a 
convention for determining the basis of 
cash withdrawn. This suggestion has 
been adopted in § 1.988-5(b)(2)(iii)(D). 

To address concerns of the Sendee 
regarding disposition of a hedge or an 
executory contract prior to the accrual 
date in a transaction between related 
persons (as defined in sections 267(b) 
and 707(b)), new § 1.988-5(b)(4)(iii)(C) 
has been added. This section provides 
that the Commissioner may redetermine 
the timing, source, and character of gain 
or loss from the hedge or the executory 
contract if he determines that a 
significant purpose for disposing of the 
hedge or terminating the executory 
contract prior to the accrual date was to 
affect the timing, source, or character of 
income, gain, expense, or loss for 
Federal income tax purposes. 


(c) Hedges of Period Between Trade 
Date and Settlement Date on Purchase 
or Sale of Publicly. Traded Stock or 
Security in the Case of Cash Basis 
Taxpayers 

A commentator suggests that the 
provisions of § 1.988-5T(c) be extended 
to accrual basis taxpayers. This 
suggestion has been adopted in § 1.988- 
2(c). See § 1.6045—l(d)(6)(iii) of the 
proposed regulations for changes to the 
broker reporting rules in certain cases. 

(d) Hedges of Certain Nonfunctional 
Currency Payments 

This section is reserved in the final 
regulations. See 5 1.988-5(d) of the 
proposed regulations for integration 
rules regarding certain dividend, rent 
and royalty payments. 

Commentators have suggested that 
special timing rules be provided for 
hedges of the net investment of a U.S. 
corporation in a foreign corporation 
(hereafter referred to as “Hoover 
hedges”—see Hoover Co.. 72 T.C. 206 
(1979)). Prior to the adoption of section 
988, gains and losses realized with 
respect to Hoover hedges were 
characterized as capital gains and 
losses and the general timing rule of the 
Code applied. See Hoover Co., supra; 
Barnes Group, Inc . v. U.S., 697 F. Supp. 
591 (D. Conn., 1988). Problems resulting 
from characterizing gains or losses 
realized on Hoover hedges as capital 
gains or losses are resolved under 
section 988(a)(1)(A) which characterizes 
such gains and losses as ordinary gains 
and losses (with a taxpayer election for 
capital gain or loss characterization). 
Some commentators have suggested, 
however, that special timing rules which 
parallel the financial accounting rules 
for Hoover hedges be adopted. See 
paragraphs 13 and 20(a) of the 
Statement of Financial Accounting 
Standards No. 52 which generally 
provide for deferral of gain or loss on a 
Hoover hedge until sale or liquidation of 
the foreign corporation. Other 
commentators have suggested 
complicated regimes for deferring gains 
and losses on Hoover hedges until 
dividends are paid to the U.S. 
corporation. Since the general timing 
rules of the Code as applied to Hoover 
hedges provide a reasonable timing 
result, complicated deferral regimes 
have been rejected. 

(e) Advance Rulings Regarding Net 
Hedging and Anticipatory Hedging 
Systems 

Several commentators have suggested 
adoption of special hedging rules 
applicable to hedges of net 
nonfunctional currency exposure (other 
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than Hoover hedges) and anticipatory 
hedges of items of income or expense. 
Because corporations employ different 
systems for engaging in such hedging, 
adoption of specific rules is not 
practicable. However. § 1.988-5(e) 
provides that the Commissioner may 
issue an advance ruling addressing the 
income tax consequences of a 
taxpayer’s system of hedging net 
nonfunctional currency exposure and 
anticipated nonfunctional currency 
exposure. The ruling may address the 
character, source, and timing of both the 
section 988 transaction(s) making up the 
hedge and the underlying transactions 
being hedged The Commissioner will 
not issue a ruling regarding Hoover 
hedges. The Service anticipates 
publishing a revenue procedure 
addressing the procedural requirements 
for obtaining an advanced ruling. 

(f) Mark to Market Method of 
Accounting for Taxpayers That Are Not 
Acting in the Capacity of a Dealer 

Provisions regarding a mark to market 
method of accounting for exchange gain 
or loss with respect to taxpayers that 
are not acting in the capacity of a dealer 
are reserved See 5 1.988-5(f) of the 
proposed regulations. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 8) do not apply to these 
regulations, and, therefore, a final 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the notice of 
proposed rulemaking for the regulations 
was submitted without response to the 
Administrator of the Small Business 
Administration for comment on their 
impact on small business. 

Drafting Information 

The principal authors of these 
regulations are Jeffrey Dorfman and 
Charles T Plambeck. Messrs. Dorfman 
and Plambeck are of the Office of Chief 
Counsel. Internal Revenue Service 
Other personnel from the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations 

List of Subjects 

26 CFR 1.261-1 Through 1.280H-1T 

Income Taxes. Reporting and 
recordkeeping requirements. 


26 CFR 1.985-0 Through 1.989(c)-IT 

Income Taxes. Reporting and 
recordkeeping requirements. 

26 CFR Port 602 

Reporting and Recordkeeping 
Requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 20 CFR parts 1 and 602 
are amended to read as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority for part 1 
is amended by adding a new citation to 
read as follows: 

Authority: Sec. 7805. 68A Stat. 917; (26 
U.S.C. 7805 * • * Sections 1.988-0 through 

1.988- 5 also issued under 26 U.S.C. 988. * * * 

Par. 2. New i 1.267(f)-l is added and 
S 1.267(f)-lT(h) is redesignated as 
5 1.267(f)-l(h) and newly designated 
paragraphs (h)(2) and (h)(3) are revised 
to read as follows: 

» 

§ 1.267(f)-1 Deferral of certain losses of 
controlled groups. 

(a) through (g) [Reserved] 

(h) ‘ * * 

(2] The loan is described in § 1.988- 
l(a)(2)(i); 

(3J The loan is not in a 
hyperinflationary currency as defined in 
$ 1.988-l(f); and 
♦ • • • » 

Par. 3. Sections 1.988-OT. 1.S88-1T. 

1.988- 2T, 1.988-3T, 1.988-4T, and 1.968- 
5T are removed as of March 17.1992. 

Par. 4. New §5 1.988-0 through 1088-5 
are added to read as follows: 

§ 1.988-0 Taxation of gain or loss from a 
section 988 transaction; Table of Contents. 

This section lists captioned 
paragraphs contained in §§ 1.988-1 
through 1.988-5 

§ 1.988-1 Certain Definitions and Special 
Rules. 

(a) Section 968 transaction 

(1) In general 

(2) Description of transactions 
(3H5) (Reserved) 

(6) Examples 

(7) Special rules for regulated futures 
contracts and non-equity options. 

(8) Special rules for qualified funds. 

(9) Exception for certain transactions 
entered into by an individual. 

(10) Intra-taxpayer transactions. 

(11) Authority of Commissioner to include 
or exclude transactions from section 988. 

(b) Spot contract 

(cj Nonfunctional currency. 

(d) Spot rate. 

(1) In general. 


(2) Consistency required in valuing 
transactions subject to section 988. 

(3) Use of certain spot rate conventions for 
payables and receivables denominated in 
nonfunctional currency. 

(4) Currency where an official government 
established rate differs from a free market 
rate. 

(e) Exchange gain or loss 

(f) Hyperinflationary currency. 

(g) Fair market value. 

(h) Interaction with sections 1092 and 1256 

in examples. v 

(i) Effective date. 

§ 1.988-2 Recognition and Computation of 
Exchange Gain or Loss. 

(a) Disposition of nonfunctional currency 

(1) Recognition of exchange gain or loss. 

(2) Computation of exchange gain or loss 

(b) Translation of interest income or 
expense and determination of exchange gain 
or loss with respect to debt instruments. 

(1) Translation of interest income received 
with respect to a nonfunctional currency 
demand account 

(2) Translation of nonfunctional currency 
interest income or expense received or paid 
with respect to a debt instrument described 
in 5 1.988-l(a) (l)(ii) and (2){i). 

(3) Exchange gain or loss recognized by the 
holder with reBpect to accrued interest 
income. 

(4) Exchange gain or loss recognized by the 
obligor with respect to accrued interest 
expense. 

(5) Exchange gain or loss recognized by the 
holder of a debt instrument with respect to 
principal. 

(6) Exchange gain or loss recognized by the 
obligor of a debt instrument with respect to 
principal. 

(7) Payment ordering rules 

(6) Limitation of exchange gain or loss on 
payment or disposition of a debt instrument 

(9) Examples. 

(10) Treatment of bond premium. 

(11) Market discount. 

(12) Tax exempt bonds 

(13) Nonfunctional currency debt 
exchanged for stock of obligor. 

(14) —(15) (Reserved] 

(16) Coordination with section 267 
regarding debt instruments. 

(17) Coordination with installment method 
under section 453. 

(c) Item of expense or gross income or 
receipts which is to be paid or received after 
the date accrued. 

(1) In general 

(2) Determination of exchange gam or loss 
with respect to an item of gross income or 
receipts. 

(3) Determination of exchange gain or loss 
with respect to an item of expense 

(4) Examples 

(d) Exchange gain or loss with respect to 
forward contracts, futures contracts and 
option contracts 

(1) Scope. 

(2) Realization of exchange gain or loss. 

(3) Recognition of exchange gain or loss. 

(4) Determination of exchange gain or loss 

(5) (Reserved) 








9178 


Federal Register / Vol. 57, No. 52 / Tuesday, March 17, 1992 / Rules and Regulations 


(e) Currency swaps and notional principal 
contracts. 

(1) Notional principal contract 
denominated in a single nonfunctional 
currency. 

(2) Special rules for currency swaps. 

(3) Amortization of swap premium or 
discount in the case of off market swaps. 

(4) Treatment of taxpayer disposing of a 
currency swap. 

(5) Examples. 

(6) Special effective date for rules regarding 
currency swaps. 

(7) (Reserved) 

(f) Substance over form. 

(1) In general. 

(2) Example. 

(g) Effective date. 

§ 1.983-3 Character of Exchange Gain or 
Loss 

(a) In general. 

(b) Election to characterize exchange gain 
or loss on certain identified forward 
contracts, futures contracts and option 
contracts as capital gain or loss. 

(1) In general. 

(2) Special rule for contracts that become 
part of a straddle after the election is made. 

(3) Requirements for making the election. 

(4) Verification. 

(5) Independent verification. 

(6) Effective date. 

(c) Exchange gain or loss treated as 
interest. 

(1) In general. 

(2) Exchange loss realized by the holder on 
nonfunctional currency tax exempt bonds. 

(d) Effective date. 

§ 1.988-4 Source of Gain of Loss Realized 
on a Section 988 Transaction 

(a) In general. 

(b) Qualified business unit. 

(1) In general. 

(2) Proper reflection on the books of the 
taxpayer or qualified business unit. 

(c) Effectively connected exchange gain or 
loss. 

(d) Residence. 

(1) In general. 

(2) Exception. 

(3) Partner in a partnership not engaged in 
a U.S. trade or business under section 
864(b)(2). 

(e) Special rule for certain related party 
loans. 

(1) In general. 

(2) United States person. 

(3) Loans by related person. 

(4) 10 percent owned foreign corporation. 

(f) Exchange gain or loss treated as interest 
under $ 1.988-3. 

(g) Exchange gain or loss allocated in the 
same manner as interest under § 1.861-9T. 

(h) Effective date. 

§1.988-5 Section 988(d) Hedging 
Transactions 

(a) Integration of a nonfunctional currency 
debt instrument and a $ 1.988-5(a) hedge. 

(1) In general. 

(2) Exception. 

(3) Qualifying debt instrument. 

(4) Section 1.988-5(a) hedge. 

(5) Definition of integrated economic 
transaction. 


(6) Special rules for legging in and legging 
out of integrated treatment. 

(7) Transactions part of a straddle. 

(8) Identification requirements. 

(9) Taxation of qualified hedging 
transactions. 

(10) Transition rules and effective dates. 

(b) Hedged executory contracts. 

(1 j In general. 

(2) Definitions. 

(3) Identification rules. 

(4) Effect of hedged executory contract. 

(5) References to this paragraph (b). 

(c) Hedges of period between trade date 
and settlement date on purchase or sale of 
publicly traded stock or security. 

(d) [Reserved] 

(e) Advance rulings regarding net hedging 
and anticipatory hedging systems. 

(f) (Reserved) 

(g) General effective date. 

§ 1.988-1 Certain definitions and special 
ruies. 

(a) Section 98Q transaction —(1) In 
general. The term “section 988 
transaction" means any of the following 
transactions— 

(1) A disposition of nonfunctional 
currency as defined in paragraph (c) of 
this section; 

(11) Any transaction described in 
paragraph (a)(2) of this section if any 
amount which the taxpayer is entitled to 
receive or is required to pay by reason 
of such transaction is denominated in 
terms of a nonfunctional currency or i9 
determined by reference to the value of 
one or more nonfunctional currencies. 

A transaction described in this 
paragraph (a) need not require or permit 
payment with a nonfunctional currency 
as long as any amount paid or received 
is determined by reference to the value 
of one or more nonfunctional currencies. 
The acquisition of nonfunctional 
currency is treated as a section 988 
transaction for purposes of establishing 
the ta^ayer’s basis in such currency 
and determining exchange gain or loss 
thereon. 

(2) Description of transactions. The 
following transactions are described in 
this paragraph (a)(2). 

(i) Debt instruments. Acquiring a debt 
instrument or becoming an obligor under 
a debt instrument. The term “debt 
instrument" means a bond, debenture, 
note, certificate or other evidence of 
indebtedness. 

(ii) Payables, receivables , etc. 
Accruing, or otherwise taking into 
account, for purposes of subtitle A of the 
Internal Revenue Code, any item of 
expense or gross income or receipts 
which is to be paid or received after the 
date on which so accrued or taken into 
account. A payable relating to cost of 
goods sold, or a payable or receivable 
relating to a capital expenditure or 
receipt, is within the meaning of this 


paragraph (a)(2)(ii). Generally, a 
payable relating to foreign taxes 
(whether or not claimed as a credit 
under section 901) is within the meaning 
of this paragraph (a)(2)(ii). However, a 
payable of a domestic person relating to 
accrued foreign taxes of its qualified 
business unit (QBU branch) is not within 
the meaning of this paragraph (a)(2)(ii) if 
the QBU branch’s functional currency is 
the U.S. dollar and the foreign taxes are 
claimed as a credit under section 901. 

(iii) Forward contract, futures 
contract , option contract , or similar 
financial instrument. Except as 
otherwise provided in this paragraph 
(a)(2)(iii) and paragraph (a)(4)(i) of this 
section, entering into or acquiring any 
forward contract, futures contract, 
option, warrant, or similar financial 
instrument. 

(A) Limitation for certain derivative 
instruments. A forward contract, futures 
contract, option, warrant, or similar 
financial instrument is within this 
paragraph (a)(2)(iii) only if the 
underlying property to which the 
instrument ultimately relates is a 
nonfunctional currency or is otherwise 
described in paragraph (a)(l)(ii) of this 
section. Thus, if the underlying property 
of an instrument is another financial 
instrument [e.g., an option on a futures 
contract), then the underlying property 
to which such other instrument ( e.g. f the 
futures contract) ultimately relates must 
be a nonfunctional currency. For 
example, a forward contract to purchase 
wheat denominated in a nonfunctional 
currency, an option to enter into a 
forward contract to purchase wheat 
denominated in a nonfunctional 
currency, or a warrant to purchase stock 
denominated in a nonfunctional 
currency is not described in this 
paragraph (a)(2)(iii). On the other hand, 
a forward contract to purchase a 
nonfunctional currency, an option to 
enter into a forward contract to 
purchase a nonfunctional currency, an 
option to purchase a bond denominated 
in or the payments of which are 
determined by reference to the value of 
a nonfunctional currency, or a warrant 
to purchase nonfunctional currency is 
described in this paragraph (a)(2)(iii). 

(B) Nonfunctional currency notional 
principal contracts — (1) In general. The 
term “similar financial instrument" 
includes a notional principal contract 
only if the payments required to be 
made or received under the contract are 
determined with reference to a 
nonfunctional currency. 

[2] Definition of notional principal 
contract. The term “notional principal 
contract" means a contract (e.g. % a swap, 
cap, floor or collar) that provides for 
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the payment of amounts by one party to 
another at specified intervals calculated 
by reference to a specified index upon a 
notional principal amount in exchange 
for specified consideration or a promise 
to pay similar amounts. For this purpose, 
a “notional principal contract” shall 
only include an instrument where the 
underlying property to which the 
instrument ultimately relates is money 
l eg .. functional currency), nonfunctional 
currency, or property the value of which 
is determined by reference to an interest 
rate. Thus, the term “notional principal 
contract” includes a currency swap as 
defined in § 1.988-2(e)(2)(ii), but does 
not include a swap referenced to a 
commodity or equity index. 

(C) Effective date with respect to 
certain contracts. This paragraph 
(a)(2)(iii) does not apply to any forward 
contract, futures contract, option 
warrant, or similar financial instrument 
entered into or acquired on or before 
October 21,1988, if such instrument 
would have been marked to market 
under section 1256 if held on the last day 
of the taxable year. 

(3}-(5) [Reserved] 

(6) Examples. The following examples 
illustrate the application of paragraph 
(a) of this section. The examples assume 
that X is a U.S. corporation on an 
accrual method with the calendar year 
as its taxable year. Because X is a U.S. 
corporation the U.S dollar is its 
functional currency under section 985. 
The examples also assume that section 
988(d) does not apply. 

Example /. On January 1,1989. X acquires 
10,000 Canadian dollars. On January 15.1989. 

X uses the 10,000 Canadian dollars to 
purchase inventory. The acquisition of the 
10.000 Canadian dollars is a section 988 
transaction for purposes of establishing X’s 
basis in such Canadian dollars. The 
disposition of the 10,000 Canadian dollars is a 
section 988 transaction pursuant to paragraph 
(a)(1) of this section. 

Example 2. On January 1 , 1989. X acquires 
10,000 Canadian dollars. On January 15,1989. 

X converts the 10.000 Canadian dollars to 
U.S. dollars. The acquisition of the 10.000 
Canadian dollars is a section 988 transaction 
for purposes of establishing X’s basis in such 
Canadian dollars. The conversion of the 
10.000 Canadian dollars to U.S. dollars is a 
section 988 transaction pursuant to paragraph 
(a)(1) of this section. 

Example 3. On January 1. 1989, X borrows 
100,000 British pounds (£) for a period of 10 
years and issues a note to the lender with a 
face amount of £100.000. The note provides 
for payments of interest at an annual rate of 
10% paid quarterly in pounds and has a 
stated redemption price at maturity of 
£100,000. X’s becoming the obligor under the 
note is a section 988 transaction pursuant to 
paragraphs (a) (l)(ii) and (2)(i) of this section. 
Because X is an accrual basis taxpayer, the 
acciual of interest expense under X’s note is 


a section 988 transaction pursuant to 
paragraphs (a) (l)(ii) and (2)(ii) of this 
section. In addition, the acquisition of the 
British pounds to make payments under the 
note is a section 988 transaction for purposes 
of establishing X’s basis in such pounds, and 
the disposition of such pounds is a section 
988 transaction under paragraph (a)(l)(i) of . 
this section. See § 1.988-2(b) with respect to 
the translation of accrued interest expense 
and the determination of exchange gain or 
loss upon payment of accrued interest 
expense. 

Example 4. On January 1,1989. X 
purchases an original issue for 74,621.54 
British pounds (£) a 3-year bond maturing on 
December 31,1991. at a stated redemption 
price of £100.000. The bond provides for no 
stated interest. The bond has a yield to 
maturity of 10% compounded semiannually 
and has £25.378.46 of original issue discount. 
The acquisition of the bond is a section 988 
transaction as provided in paragraphs (a) 
(l)(ii) and (2)(i) of this section. The accrual ot 
original issue discount with respect to the 
bond is a section 988 transaction under 
paragraphs (a) (l)(ii) and (2)(ii) of this 
section. See § 1.988-2{b) with respect to the 
translation of original issue discount and the 
determination of exchange gain or loss upon 
receipt of such amounts. 

Example 5. On January 1,1989, X sells and 
delivers inventory to Y for 10,000.000 Italian 
lira for payment on April 1,1989. Under X’s 
method of accounting, January 1,1989 is the 
accrual date. Because X is an accrual basis 
taxpayer, the accrual of a nonfunctional 
currency denominated item of gross receipts 
on January 1,1989, for payment after the date 
of accrual is a section 988 transaction under 
paragraphs (a) (l)(ii) and (2)(ii) of this 
section. 

Example 6 . On January 1,1989, X agrees to 
purchase a machine from Y for delivery on 
March 1.1990 for 1,000.000 yen. The 
agreement calls for X to pay Y for the 
machine on June 1,1990. Under X’s method of 
accounting, the expenditure for the machine 
does not accrue until delivery on March 1, 
1990. The agreement to purchase the machine 
is not a section 988 transaction. In particular, 
the agreement to purchase the machine is not 
described in paragraph (a)(2)(ii) of this 
section because the agreement is not an item 
of expense taken into account under subtitle 
A (but rather is an agreement to purchase a 
capital asset in the future). However, the 
payable that will arise on the delivery date is 
a section 988 transaction under paragraphs 
(a) (l)(ii) and (2)(ii) of this section even 
though the payable relates to a capital 
expenditure. In addition, the disposition of 
yen to satisfy the payable on June 1 . 1990. is a 
section 988 transaction under paragraph 
(a)(l)(i) of this section. 

Example 7. On January 1,1989. X 
purchases and takes delivery of inventory for 
10.000 French francs with payment to be 
made on April 1.1989. Under X’s method of 
accounting, the expense accrues on January 
1.1989. On January 1,1989. X also enters into 
a forward contract with a bank to purchase 
10,000 French francs for $2,000 on April 1. 

1989. Because X is an accrual basis taxpayer, 
the accrual of a nonfunctional currency 
denominated item of expense on January 1, 


1989. for payment after the date of accrual is 
a section 988 transaction under paragraphs 
(a) (l)(ii) and (2)(ii) of this section. Entering 
into the forward contract to purchase the 
10,000 French francs is a section 988 
transaction under paragraphs (a) (l)(ii) and 
(2)(iii) of this section. 

Example 8. On January 1,1989, X acquires 
100.000 Norwegian krone. On January 15. 

1989. X purchases and takes delivery of 1.000 
shares of common stock with the 100.000 
krone acquired on January 1.1989. On August 
1.1989. X sells the 1.000 shares of common 
stock and receives 120.000 krone in payment. 
On August 30, 1989, X converts the 120.000 
krone to U.S. dollars. The acquisition of the 
100.000 krone on January 1.1989. and the 
acquisition of the 120.000 krone on August 1, 
1989. are section 988 transactions for 
purposes of establishing the basis of such 
krone. The disposition of the 100.000 krone on 
January 15,1989, and the 120,000 krone on 
August 30,1989. are section 988 transactions 
as provided in paragraph (a)(l)(i) of this 
section. Neither the acquisition on January 15, 
1989, nor the disposition on August 1.1989. of 
the stock is a section 988 transaction. 

Example 9. On May 11,1989. X purchases a 
one year note at original issue for its issue 
price of $1,000. The note pays interest in 
dollars at the rate of 4 percent compounded 
semiannually. The amount of principal 
received by X upon maturity is equal to 
$1,000 plus the equivalent of the excess, if 
any. of (a) the Financial Times One Hundred 
Stock Index (an index of stocks traded on the 
London Stock Exchange hereafter referred to 
as the FT100) determined and translated into 
dollars on the last business day prior to the 
maturity date, over (b) £2.150, the "stated 
value" of the FT100, which is equal to 110% of 
the average value of the index for the six 
months prior to the issue date, translated at 
the exchange rate of £1 = $1.50. The purchase 
by X of the instrument described above is not 
a section 988 transaction because the index 
used to compute the principal amount 
received upon maturity is determined with 
reference to the value of stock and not 
nonfunctional currency. 

Example 10. On April 9.1989. X enters into 
an interest rate swap that provides for the 
payment of amounts by X to its counterparty 
based on 4% of a 10.000 yen principal amount 
in exchange for amounts based on yen UBOR 
rates. Pursuant to paragraphs (a) (l)(ii) and 
(2)(iii) of this section, this yen for yen interest 
rate swap is a section 988 transaction. 

Example 11. On August 11.1989. X enters 
into an option contract for sale of a group of 
stocks traded on the Japanese Nikkei 
exchange. The contract is not a section 988 
transaction within the meaning of § 1.988- 
l(a)(2)(iii) because the underlying property to 
which the option relates is a group of stocks 
and not nonfunctional currency. 

(7) Special rules for regulated futures 
contracts and non-equity options —(i) In 
general. Except as provided in 
paragraph (a)(7)(ii) of this section, 
paragraph (a)(2)(iii) of this section shall 
not apply to any regulated futures 
contract or non-equity option which 
would be marked to market under 
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section 1256 if held on the last day of the 
taxable year. 

(ii) Election to have paragraph 
(a)(2)(iii) of this section apply. 
Notwithstanding paragraph (a)(7)(i) of 
this section, a taxpayer may elect to 
have paragraph (a)(2)(iii) of this section 
apply to regulated futures contracts and 
non-equity options as provided in 
paragraph (a)(7) (iii) and (iv) of this 
section. 

(iii) Procedure for making the election. 
A taxpayer shall make the election 
provided in paragraph (a)(7)(ii) of this 
section by sending to the Internal 
Revenue Service Center, Examination 
Branch, Stop Number 92, Kansas City, 
MO 64969 a statement titled “Election to 
Treat Regulated Futures Contracts and 
Non-Equity Options as Section 988 
Transactions Under Section 988 
(c)(l)(D)(ii)“ that contains the following: 

(A) The taxpayer's name, address, 
and taxpayer identification number; 

(B) The date the notice is mailed or 
otherwise delivered to the Internal 
Revenue Service Center; 

(C) A statement that the taxpayer 
(including all members of such person’s 
affiliated group as defined in section 
1504 or in the case of an individual all 
persons filing a joint return with such 
individual) elects to have section 
988(c)(l)(D)(i) and § 1.988-1(a)(7)(i) not 
apply; 

(D) The date of the beginning of the 
taxable year for which the election is 
being made; 

(E) If the election is filed after the first 
day of the taxable year, a statement 
regarding whether the taxpayer has 
previously held a contract described in 
section 988(c)(l)(D)(i) or § 1.988- 
l(a)(7)(i) during such taxable year, and if 
so, the first date during the taxable year 
on which such contract was held; and 

(F) The signature of the person making 
the election (in the case of individuals 
filing a joint return, the signature of all 
persons filing such return). 

The election shall be made by the 
following persons: in the case of an 
individual, by such individual; in the 
case of a partnership, by each partner 
separately; effective for taxable years 
beginning after March 17,1992, in the 
case of tiered partnerships, each 
ultimate partner; in the case of an S 
corporation, by each shareholder 
separately; in the case of a trust (other 
than a grantor trust) or estate, by the 
fiduciary of such trust or estate; in the 
case of any corporation other than an S 
corporation, by such corporation (in the 
case of a corporation that is a member 
of an affiliated group that files a 
consolidated return, such election shall 
be valid and binding only if made by the 


common parent, as that term is used in 
§ 1.1502-77{a)); in the case of a 
controlled foreign corporation, by its 
controlling United States shareholders 
under $ 1.964-l(c)(3). With respect to a 
corporation (other than an S 
corporation), the election, when made 
by the common parent, shall be binding 
on all members of such corporation’s 
affiliated group as defined in section 
1504 that file a consolidated return. The 
election shall be binding on any income 
or loss derived from the partner's share 
(determined under the principles of 
section 702(a)) of all contracts described 
in section 988(c)(l)(D)(i) or paragraph 
(a)(7)(i) of this section in which the 
taxpayer holds a direct interest or 
indirect interest through a partnership or 
S corporation; however, the election 
shall not apply to any income or loss of 
a partnership for any taxable year if 
such partnership made an election under 
section 988(c)(l)(E)(iii)(V) for such year 
or any preceding year. Generally, a copy 
of the election must be attached to the 
taxpayer's income tax return for the first 
year it is effective. It is not required to 
be attached to subsequent returns. 
However, in the case of a partner, a 
copy of the election must be attached to 
the taxpayer’s income tax return for 
every year during which the taxpayer is 
a partner in a partnership that engages 
in a transaction that is subject to the 
election. 

(iv) Time for making the election —(A) 
In general. Unless the requirements for 
making a late election described in 
paragraph (a)(7)(iv)(B) of this section are 
satisfied, an election under section 988 
(c)(l)(D)(ii) and paragraph (a)(7)(ii) of 
this section for any taxable year shall be 
made on or before the first day of the 
taxable year or, if later, on or before the 
first day during such taxable year on 
which the taxpayer holds a contract 
described in section 988(c)(l)(D)(ii) and 
paragraph (a)(7)(ii) of this section. The 
election under section 988(c)(l)(D)(ii) 
and paragraph (a)(7)(ii) of this section 
shall apply to contracts entered into or 
acquired after October 21.1988. and 
held on or after the effective date of the 
election. The election shall be effective 
as of the beginning of the taxable year 
and shall be binding with respect to all 
succeeding taxable years unless 
revoked with the prior consent of the 
Commissioner. In determining whether 
to grant revocation of the election, 
recapture of the tax benefit derived from 
the election in previous taxable years 
will be considered. 

(B) Late elections. A taxpayer may 
make an election under section 
988(c)(l)(D)(ii) and paragraph (a)(7)(ii) of 
this section within 30 days after the time 
prescribed in the first sentence of 


paragraph (a)(7)(iv)(A) of this section. 
Such a late election shall be effective as 
of the beginning of the taxable yean 
however, any losses recognized during 
the taxable year with respect to 
contracts described in section 
988(c)(l)(D)(ii) or paragraph (a)(7)(ii) of 
this section which were entered into or 
acquired after October 21,1988, and 
held on or before the date on which the 
late election is mailed or otherwise 
delivered to the Internal Revenue 
Service Center shall not be treated as 
derived from a section 988 transaction. 

A late election must comply with the 
procedures set forth in paragraph 
(a)(7)(iii) of this section. 

(v) Transition rule. An election made 
prior to September 21,1989 which 
satisfied the requirements of Notice 88- 
124,1988-51 I.R.B. 6. shall be deemed to 
satisfy the requirements of paragraphs 
(a)(7) (iii) and (iv) of this section. 

(vi) General effective date provision. 
This paragraph (a)(7) shall apply with 
respect to futures contracts and options 
entered into or acquired after October 
21,1988. 

(8) Special rules for qualified funds — 
(i) Definition of qualified fund. The term 
“qualified fund" means any partnership 
if— 

(A) At all times during the taxable 
year (and during each preceding taxable 
year to which an election under section 
988(c)(l)(E)(iii)(V) applied) such 
partnership has at least 20 partners and 
no single partner owns more than 20 
percent of the interests in the capital or 
profits of the partnership; 

(B) The principal activity of such 
partnership for such taxable year (and 
each such preceding taxable year) 
consists of buying and selling options, 
futures, or forwards with respect to 
commodities; 

(C) At least 90 percent of the gross 
income of the partnership for the 
taxable year (and each such preceding 
year) consists of income or gains 
described in subparagraph (A). (B). or 

(G) of section 7704(d)(1) or gain from the 
sale or disposition of capital assets held 
for the production of interest or 
dividends; 

(D) No more than a de minimis 
amount of the gross income of the 
partnership for the taxable year (and 
each such preceding taxable year) was 
derived from buying and selling 
commodities; and 

(E) An election under section 988 
(c)(l)(E)(iii)(V) as provided in paragraph 
(a)(8)(iv) of this section applies to the 
taxable year. 

(ii) Special rules relating to paragraph 
(a)(Q)(i)(AJ of this section —(A) Certain 
general partners. The interest of a 
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general partner in the partnership shall 
not be treated as failing to meet the 20 
percent ownership requirement of 
paragraph (a)(8)(i)(A) of this section for 
any taxable year of the partnership if, 
for the taxable year of the partner in 
which such partnership’s taxable year 
ends, such partner (and each 
corporation filing a consolidated return 
with such partner) had no ordinary 
income or loss from a section 988 
transaction (other than income from the 
partnership) which is exchange gain or 
loss (as the case may be). 

(B) Treatment of incentive 
compensation. For purposes of 
paragraph (a)(8)(i)(A) of this section, 
any income allocable to a general 
partner as incentive compensation 
based on profits rather than capital shall 
not be taken into account in determining 
such partner’s interest in the profits of 
the partnership. 

(C) Treatment of tax exempt partners. 
The interest of a partner in the 
partnership shall not be treated as 
failing to meet the 20 percent ownership 
requirements of paragraph (a)(5)(8)(A) of 
this section if none of the income of such 
partner from such partnership is subject 
to tax under chapter 1 of subtitle A of 
the Internal Revenue Code (whether 
directly or through one or more pass¬ 
through entities). 

(D) Look-through rule. In determining 
whether the 20 percent ownership 
requirement of paragraph (a)(8)(i)(A) of 
this section is met with respect to any 
partnership, any interest in such 
partnership held by another partnership 
shall be treated as held proportionately 
by the partners in such other 
partnership. 

(iii) Other special rules —(A) Related 
persons. Interests in the partnership 
held by persons related to each other 
(within the meaning of section 267(b) or 
707(b)) shall be treated as held by one 
person. 

(B) Predecessors. Reference to any 
partnership shall include a reference to 
any predecessor thereof. 

(C) Treatment of certain debt 
instruments. Solely for purposes of 
paragraph (a)(8)(i)(D) of this section, any 
debt instrument which is described in 
both paragraph (a) (l)(ii) and (2)(i) of 
this section shall be treated as a 
commodity. 

(i v) Procedure for making the election 
provided in section 988(c)(l)(E)(iii)(V). 

A partnership shall make the election 
provided in section 988(c)(l)(E)(iii)(V) by 
sending to the Internal Revenue Service 
Center, Examination Branch, Stop 
Number 92, Kansas City, MO 64999 a 
statement titled “QUALIFIED FUND 
ELECTION UNDER SECTION 


988(c)(l)(E)(iii)(V)“ that contains the 
following: 

(A) The partnership’s name, address, 
and taxpayer identification number; 

(B) The name, address and taxpayer 
identification number of the general 
partner making the election on behalf of 
the partnership; 

(C) The date the notice is mailed or 
otherwise delivered to the Internal 
Revenue Service Center; 

(D) A brief description of the activity 
of the partnership; 

(E) A statement that the partnership is 
making the election provided in section 
988(c)(l)(E)(iii)(V); 

(F) The date of the beginning of the 
taxable year for which the election is 
being made; 

(G) If the election is filed after the first 
day of the taxable year, then a 
statement regarding whether the 
partnership previously held an 
instrument referred to in section 
988(c)(l)(E)(i) during such taxable year 
and, if so, the first date during the 
taxable year on which such contract 
was held; and 

(H) The signature of the general 
partner making the election. 

The election shall be made by a general 
partner with management responsibility 
of the partnership's activities and a copy 
of such election shall be attached to the 
partnership’s income tax return (Form 
1065) for the first taxable year it is 
effective. It is not required to be 
attached to subsequent returns. 

(v) Time for making the election. The 
election under section 988(c)(l)(E)(iii)(V) 
for any taxable year shall be made on or 
before the first day of the taxable year 
or, if later, on or before the first day 
during such year on which the 
partnership holds an instrument 
described in section 988(c)(l)(E)(i). The 
election under section 988(c)(l)(E)(iii)(V) 
shall apply to the taxable year for which 
made and all succeeding taxable years. 
Such election may only be revoked with 
the consent of the Commissioner. In 
determining whether to grant revocation 
of the election, recapture by the partners 
of the tax benefit derived from the 
election in previous taxable years will 
be considered. 

(vi) Operative rules applicable to 
qualified funds —(A) In general. In the 
case of a qualified fund, any bank 
forward contract or any foreign currency 
futures contract traded on a foreign 
exchange which is not otherwise a 
section 1256 contract shall be treated as 
a section 1256 contract for purposes of 
section 1256. 

(B) Gains and losses treated as short¬ 
term. In the case of any instrument 
treated as a section 1256 contract under 


paragraph (a)(8)(vi)(A) of this section, 
subparagraph (A) of section 1256(a)(3) 
shall be applied by substituting “100 
percent” for “40 percent” (and 
subparagraph (B) of such section shall 
not apply). 

(vii) Transition rule. An election made 
prior to September 21,1989, which 
satisfied the requirements of Notice 88- 
124,1988-51 1.R.B. 6, shall be deemed to 
satisfy the requirements of § 1.988- 
1(a)(8) (iv) and (v). 

(viii) General effective date rules — 

(A) The requirements of subclause (IV) 
of section 988(c)(l)(E)(iii) shall not apply 
to contracts entered into or acquired on 
or before October 21,1988. 

(B) In the case of any partner in an 
existing partnership, the 20 percent 
ownership requirements of subclause (I) 
of section 988(c)(l)(E)(iii) shall be 
treated as met during any period during 
which such partner does not own a 
percentage interest in the capital or 
profits of such partnership greater than 
33 Vb percent (or, if lower, the lowest 
such percentage interest of such partner 
during any period after October 21,1988, 
during which such partnership is in 
existence). For purposes of the 
preceding sentence, the term “existing 
partnership” means any partnership if— 

(7) Such partnership was in existence 
on October 21,1988. and principally 
engaged on such date in buying and 
selling options, futures, or forwards with 
respect to commodities; or 

[2] A registration statement was filed 
with respect to such partnership with 
the Securities and Exchange 
Commission on or before such date and 
such registration statement indicated 
that the principal activity of such 
partnership will consist of buying and 
selling instruments referred to in 
paragraph (a)(8)(viii)(B}(7) of this 
section. 

(9) Exception for certain transactions 
entered into by an individual— (i) In 
general. A transaction entered into by 
an individual which otherwise qualifies 
as a section 988 transaction shall be 
considered a section 988 transaction 
only to the extent expenses properly 
allocable to such transaction meet the 
requirements of section 162 or 212 (other 
than the part of section 212 dealing with 
expenses incurred in connection with 
taxes). 

(ii) Examples. The following examples 
illustrate the application of paragraph 
(a)(9) of this section. 

Example 7. X is a U.S. citizen who 
therefore has the U.S. dollar as his functional 
currency. On January 1.1990, X enters into a 
spot contract to purchase 10,000 British 
pounds (£) for $15,000 for delivery on January 
3,1990. Immediately upon delivery. X 
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acquires at original issue a pound 
denominated bond with an issue price of 
£10,000. The bond matures on January 3,1993, 
pays interest in pounds at a rate of 10% 
compounded semiannually, and has no 
original issue discount. Assume that all 
expenses properly allocable to these 
transactions would meet the requirements of 
section 212. Under $ 1.988-2(d)(l)(ii), entering 
into the spot contract on January 1.1990, is 
not a section 968 transaction. The acquisition 
of the pounds on January 3,1990. under the 
spot contract is a section 988 transaction for 
purposes of establishing X’s basis in the 
pounds. The disposition of the pounds and 
the acquisition of the bond by X are section 
988 transactions. These transactions are not 
excluded from the definition of a section 988 
transaction under paragraph (a)(9) of this 
section because expenses properly allocable 
to such transactions meet the requirements of 
section 212. 

Example 2. X is a U.S. citizen who 
therefore has the dollar as his functional 
currency. In preparation for X’s vacation. X 
purchases 1,000 British pounds (£) from a 
bank on June 1,1989. During the period of X’s 
vacation in the United Kingdom beginning 
June 10,1989, and ending June 20,1989, X 
spends £500 for hotel rooms. £300 for food 
and £200 for miscellaneous vacation 
expenses. The expenses properly allocable to 
such dispositions do not meet the 
requirements of section 162 or 212. Thus, the 
disposition of the pounds by X on his 
vacation are not section 988 transactions. 

(10) Intra-taxpayer transactions —(i) 

In general. Except as provided in 
paragraph (a)(10)(ii) of this section, 
transactions between or among the 
taxpayer and/or qualified business units 
of that taxpayer (“intra-taxpayer 
transactions") are not section 988 
transactions. See section 987 and the 
regulations thereunder. 

(11) Certain transfers. Exchange gain 
or loss with respect to nonfunctional 
currency or any item described in 
paragraph (a)(2) of this section entered 
into with another taxpayer shall be 
realized upon an intra-taxpayer transfer 
of such currency or item where as the 
result of the transfer the currency or 
other such item— 

(A) Loses its character as 
nonfunctional currency or an item 
described in paragraph (a)(2) of this 
section; or 

(B) Where the source of the exchange 
gain or loss could be altered absent the 
application of this paragraph (a)(10)(ii). 
Such exchange gain or loss shall be 
computed in accordance with § 1.988-2 
(without regard to § 1.988-2(b)(8)) as if 
the nonfunctional currency or item 
described in paragraph (a)(2) of this 
section had been sold or otherwise 
transferred at fair market value between 
unrelated taxpayers. For purposes of the 
preceding sentence, a taxpayer must use 
the translation rate that it uses for 
purposes of computing section 987 gain 


or loss with respect to the QBU branch 
that makes the transfer. In the case of a 
gain or loss incurred in a transaction 
described in this paragraph (a)(10)(ii) 
that does not have a significant business 
purpose, the Commissioner, may defer 
such gain or loss. 

(iii) Example. The following example 
illustrates the provisions of this 
paragraph (a)(10). 

Example. (A) X. a corporation with the U.S. 
dollar as its functional currency, operates 
through foreign branches Y and Z. Y and Z 
are qualified business units as defined in 
section 989(a) with the LC as their functional 
currency. X computes Y’s and Z’s income 
under section 987 (relating to branch 
transactions). On November 12,1988, Y 
transfers $25 to the home office of X when the 
fair market value of such amount equals 
LC120. Y has a basis of LClOO in the $25. 
Under paragraph (a](10)(ii) of this section, Y 
realizes foreign source exchange gain of LC20 
(LC120—LClOO) as the result of the $25 
transfer. For purposes of determining whether 
the transfer is a remittance resulting in 
additional gain or loss, see section 987 and 
the regulations thereunder. 

(B) If instead Y transfers the $25 to Z. 
exchange gain is not realized because the $25 
is nonfunctional currency with respect to Z 
and if Z were to immediately convert the $25 
into LCs. the gain would be foreign source. 

For purposes of determining whether the 
transfer is a remittance resulting in additional 
gain or loss, see section 987 and the 
regulations thereunder. 

(11) Authority to include or exclude 
transactions from section 986—( i) In 
general. The Commissioner may 
recharacterize a transaction (or series of 
transactions) in whole or in part as a 
section 988 transaction if the effect of 
such transaction (or series of 
transactions) is to avoid section 988. In 
addition, the Commissioner may exclude 
a transaction (or series of transactions) 
which in form is a section 988 
transaction from the provisions of 
section 988 if the substance of the 
transaction (or series of transactions) 
indicates that it is not properly 
considered a section 988 transaction. 

(ii) Example. The following example 
illustrates the provisions of this 
paragraph (a)(ll). 

Example . B is an individual with the U.S. 
dollar as its functional currency. B holds 
500,000 Swiss francs which have a basis of 
$100,000 and a fair market value of $400,000 
as of October 15,1989. On October 16.1989, B 
transfers the 500,000 Swiss francs to a newly 
formed U.S. corporation, X, with the dollar as 
its functional currency. On October 16,1989, 

B sells the stock of X for $400,000. Assume 
the transfer to X qualified for nonrecognition 
under section 351. Because the sale of the 
stock of X is a substitute for the disposition 
of an asset subject to section 988, the 
Commissioner may recharacterize the sale of 
the stock as a section 988 transaction. The 
same result would obtain if B transferred the 


Swiss francs to a partnership and then sold 
the partnership interest. 

(b) Spot contract. A spot contract is a 
contract to buy or sell nonfunctional 
currency on or before two business days 
following the date of the execution of 
the contract. See § 1.988-2 (d)(l)(ii) for 
operative rules regarding spot contracts. 

(c) Nonfunctional currency. The term 
“nonfunctional currency" means with 
respect to a taxpayer or a qualified 
business unit (as defined in section 989 
(a)) a currency (including the European 
Currency Unit) other than the taxpayer’s 
or the qualified business unit’s 
functional currency as defined in section 
985 and the regulations thereunder. For 
rules relating to nonrecognition of 
exchange gain or loss with respect to 
certain dispositions of nonfunctional 
currency, see § 1.988-2 (a)(l)(iii). 

(d) Spot rate —(1) In general Except 
as otherwise provided in this paragraph, 
the term “spot rate" means a rate 
demonstrated to the satisfaction of the 
District Director or the Assistant 
Commissioner (International) to reflect a 
fair market rate of exchange available to 
the public for currency under a spot 
contract in a free market and involving 
representative amounts. In the absence 
of such a demonstration, the District 
Director or the Assistant Commissioner 
(International), in his or her sole 
discretion, shall determine the spot rate 
from a source of exchange rate 
information reflecting actual 
transactions conducted in a free market. 
For example, the taxpayer or the District 
Director or the Assistant Commissioner 
(International) may determine the spot 
rate by reference to exchange rates 
published in the pertinent monthly issue 
of “International Financial Statistics" or 
a successor publication of the 
International Monetary Fund; exchange 
rates published by the Board of 
Governors of the Federal Reserve 
System pursuant to 31 U.S.C. section 
5151; exchange rates published in 
newspapers, financial journals or other 
daily financial news sources; or 
exchange rates quoted by electronic 
financial news services. 

(2) Consistency required in valuing 
transactions subject to section 988. If the 
use of inconsistent sources of spot rate 
quotations results in the distortion of 
income, the District Director or the 
Assistant Commissioner (International) 
may determine the appropriate spot 
rate. 

(3) Use of certain spot rate 
conventions for payables and 
receivables denominated in 
nonfunctional currency. If consistent 
with the taxpayer’s financial accounting, 
a taxpayer may utilize a spot rate 
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convention determined at intervals of 
one quarter year or less for purposes of 
computing exchange gain or loss with 
respect to payables and receivables 
denominated in a nonfunctional 
currency that are incurred in the 
ordinary course of business with respect 
to the acquisition or sale of goods or the 
obtaining or performance of services. 

For example, if consistent with the 
taxpayer's financial accounting, a 
taxpayer may accrue all payables and 
receivables incurred during the month of 
January at the spot rate on December 31 
or January 31 (or at an average of any 
spot rates occurring between these two 
dates) and record the payment or receipt 
of amounts in satisfaction of such 
payables and receivables consistent 
with such convention. The use of a spot 
rate convention cannot be changed 
without the consent of the 
Commissioner. 

(4) Currency where an official 
government established rate differs 
from a free market rate —(i) In general. 

If a currency has an official government 
established rate that differs from a free 
market rate, the spot rate shall be the 
rate which most clearly reflects the 
taxpayer's income. Generally, this shall 
be the free market rate. 

(ii) Examples. The following examples 
illustrate the application of this 
paragraph (d)(4). 

Example 1 . X is an accrual method U.S. 
corporation with the dollar as its functional 
currency. X owns all the stock of a Country L 
subsidiary, CFC. CFC has the currency of 
Country L, the LC, as its functional currency. 
Country L imposes restrictions on the 
remittance of dividends. On April 1,1990, 

CFC pays a dividend to X in the amount of 
LClOO. Assume that the official govemnent 
established rate is $1 = LCl and the free 
market rate, which takes into account the 
remittance restrictions and which is the rate 
that most clearly reflects income, is $1 =LC4. 
On April 1. 1990. X donates the LClOO in a 
transaction that otherwise qualifies as a 
charitable contribution under section 170 (c) 
Both the amount of the dividend income and 
the deduction under section 170 is $25 (LClOO 
x the free market rate, $.25). 

Example 2. X, a corporation with the US. 
dollar as its functional currency, operates in 
foreign country L through branch Y. Y is a 
qualified business unit as defined in section 
989 (a). X computes Y’s income under the 
dollar approximate separate transactions 
method as described in 5 1.985-3. The 
currency of L is the LC. X can purchase 
legally United States dollars ($) in L only 
from the L government. In order to take 
advantage of an arbitrage between the 
official and secondary dollar to LC exchange 
rates in L* 

(i) X purchases LClOO for $60 in L on the 
secondary market when the official exchange 
rate is Sl=LCl; 

(ii) X transfers the LClOO to Y; 

(111) Y purchases $100 for LClOO: and 


(iv) Y transfers $85 ($100 less an L tax 
withheld of $35 on the transfer) to the home 
office of X. 

Under paragraph (a)(7) of this section, the 
transfer of the LClOO by X to Y is a 
realization event X has a basis of $60 in the 
LClOO. Under these facts, the appropriate 
dollar to LC exchange rate for computing the 
amount realized by X is the official exchange 
rate. Therefore. X realizes $40 ($100-$80) of 
U.S. source gain from the transfer to Y. The 
same result would obtain if Y rather than X 
purchased the LClOO on the secondary 
market in L with S0O supplied by X, because 
the substance of this transaction is that X is 
performing the arbitrage. 

(e) Exchange gain or loss. The terra 
"exchange gain or loss" means the 
amount of gain or loss realized as 
determined in § 1.988-2 with respect to a 
section 988 transaction. Except as 
otherwise provided in these regulations 
(e.g., 5 1.98B-5), the amount of exchange 
gain or loss from a section 988 
transaction shall be separately 
computed for each section 988 
transaction, and such amount shall not 
be integrated with gain or loss 
recognized on another transaction 
(whether or not such transaction is 
economically related to the section 988 
transaction). See § 1.988-2 (b)(8) for a 
special rule with respect to debt 
instruments. 

(f) Hyperinflationary currency. For 
the definition of hyperinflationary 
currency see 5 1.985-2 (b)(2). Unless 
otherwise provided, the currency in any 
example used in 5 § 1.988-1 through 
1.988-5 is not a hyperinflationary 
currency. 

(g) Fair market value. The fair market 
value of an item shall, where relevant, 
reflect an appropriate premium or 
discount for the time value of money 
[eg., the fair market value of a forward 
contract to buy or sell nonfunctional 
currency shall reflect the present value 
of the difference between the units of 
nonfunctional currency times the market 
forward rate at the time of valuation 
and the units of nonfunctional currency 
times the forward rate set forth in the 
contract). However, if conaistent with 
the taxpayers method of Financial 
accounting (and consistently applied 
from year to year), the preceding 
sentence shall not apply to a financial 
instrument that matures within one year 
from the date of issuance or acquisition. 
Unless otherwise provided, the fail 
market value given in any example used 
in §§ 1.988-1 through 1.988-5 is deemed 
to reflect appropriately the time value of 
money. If the use of inconsistent sources 
of forward or other market rate 
quotations results in the distortion of 
income, the District Director or the 
Assistant Commissioner (International) 
may determine the appropriate rate. 


(h) Interaction with sections 1092 and 
1256. Unless otherwise provided, it is 
assumed for purposes of § § 1.988-1 
through 1.988-5 that any contract used 
in any example is not a section 1256 
contract and is not part of a straddle as 
defined in section 1092. No inference is 
intended regarding the application of 
section 1092 or 1256 unless expressly 
stated. 

(i) Effective date. Except as otherwise 
provided in this section, this section 
shall be effective for taxable years 
beginning after December 31,1988. Thus, 
except as otherwise provided in this 
section, any payments made or received 
with respect to a section 988 transaction 
in taxable years beginning after 
December 31,1986. are subject to this 
section. 

§ 1.983-2 Recognition and computation of 
exchange gain or loss. 

(a) Disposition of nonfunctional 
currency —(1) Recognition of exchange 
gain or loss—{ i) In general Except as 
otherwise provided in this section, 

§ 1.988-l(a)(7)(ii), and § 1.988^5, the 
recognition of exchange gain or loss 
upon the sale or other disposition of 
nonfunctional currency shall be 
governed by the recognition provisions 
of the Internal Revenue Code which 
apply to the sale or disposition of 
property [e.g., section 1001 or. to the 
extent provided in regulations, section 
1092). The disposition of nonfunctional 
currency in settlement of a forward 
contract, futures contract, option 
contract or similar financial instrument 
is considered to be a sale or disposition 
of the nonfunctional currency for 
purposes of the preceding sentence. 

(ii) Clarification of section 1031. An 
amount of one nonfunctional currency is 
not "property of like kind" with respect 
to an amount of a different 
nonfunctional currency. 

(iii) Coordination with section 
988(c)(l)(C)(ii). No exchange gain or loss 
is recognized with respect to the 
following transactions— 

(A) An exchange of units of 
nonfunctional currency for different 
units of the same nonfunctional 
currency; 

(B) The deposit of nonfunctional 
currency in a demand or time deposit or 
similar instrument (including a 
certificate of deposit) issued by a bank 
or other financial institution if such 
instrument is denominated in such 
currency; 

(C) The withdrawal of nonfunctional 
currency from a demand or time deposit 
or similar instrument issued by a bank 
or other financial institution if such 
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instrument is denominated in such 
currency; 

(D) The receipt of nonfunctional 
currency from a bank or other financial 
institution from which the taxpayer 
purchased a certificate of deposit or 
similar instrument denominated in such 
currency by reason of the maturing or 
other termination of such instrument; 
and 

(E) The transfer of nonfunctional 
currency from a demand or time deposit 
or similar instrument issued by a bank 
or other financial institution to another 
demand or time deposit or similar 
instrument denominated in the same 
nonfunctional currency issued by a bank 
or other financial institution. 

The taxpayer’s basis in the units of 
nonfunctional currency or other property 
received in the transaction shall be the 
adjusted basis of the units of 
nonfunctional currency or other property 
transferred. See paragraph (b) of this 
section with respect to the timing of 
interest income or expense and the 
determination of exchange gain or loss 
thereon. 

(iv) Example. The following example 
illustrates the provisions of paragraph 
(a)(i)(iii) of this section. 

Example. X is a corporation on the accrual 
method of accounting with the U.S. dollar as 
its functional currency. On January 1,1989, X 
acquires 1,500 British pounds {£) for $2,250 
(£1 =$1.50). On January 3,1989, when the spot 
rate is £1=$1.49, X deposits the £1,500 with a 
British financial institution in a non-interest 
bearing demand account. On February 1, 

1989, when the spot rate is £1=$1.45, X 
withdraws the £1,500. On February 5,1989, 
when the spot rate is £1=$1.42, X purchases 
inventory in the amount of £1,500. Pursuant to 
paragraph (a)(l)(iii) of this section, no 
exchange loss is realized until February 5, 
1989, when X disposes of the £1,500 for 
inventory. At that time, X realizes exchange 
loss in the amount of $120 computed under 
paragraph (a)(2) of this section. The loss is 
not an adjustment to the cost of the 
inventory. 

(2) Computation of gain or loss —(i) In 
general. Exchange gain realized from the 
sale or other disposition of 


nonfunctional currency shall be the 
excess of the amount realized over the 
adjusted basis of such currency, and 
exchange loss realized shall be the 
excess of the adjusted basis of such 
currency over the amount realized. 

(ii) Amount realized— (A) In general. 
The amount realized from the 
disposition of nonfunctional currency 
shall be determined under section 
1001(b). A taxpayer that uses a spot rate 
convention under § 1.988-l(d)(3) to 
determine exchange gain or loss with 
respect to a payable shall determine the 
amount realized upon the disposition of 
nonfunctional currency paid in 
satisfaction of the payable in a manner 
consistent with such convention. 

(B) Exchange of nonfunctional 
currency for property. For purpose of 
paragraph (a)(2) of this section, the 
exchange of nonfunctional currency for 
property (other than nonfunctional 
currency) shall be treated as— 

(2) An exchange of the units of 
nonfunctional currency for units of 
functional currency at the spot rate on 
the date of the exchange, and 

[2) The purchase or sale of the 
property for such units of functional 
currency. 

(C) Example. The following example 
illustrates the provisions of paragraph 
(a)(2)(ii)(B) of this section. 

Example. G is a U.S. corporation with the 
U.S. dollar as its functional currency. On 
January 1.1989, G enters into a contract to 
purchase a paper manufacturing machine for 
10,000,000 British pounds (£) for delivery on 
January 1 , 1991. On January 1 , 1991, when G 
exchanges £10,000,000 (which G purchased 
for $12,000,000) for the machine, the fair 
market value of the machine is £17,000.000. 

On January 1,1991, the spot exchange rate is 
£1 =$1.50. Under paragraph (a)(2)(ii)(B) of this 
section, the transaction is treated as an 
exchange of £10,000.000 for $15,000,000 and 
the purchase of the machine for $15,000,000. 
Accordingly, in computing G’s exchange gain 
of $3,000,000 on the disposition of the 
£10,000,000, the amount realized is 
$15,000,000. G’s basis in the machine is 
$15,000,000. No gain is recognized on the 
bargain purchase of the machine. 


(iii) Adjusted basis —(A) In general. 
Except as provided in paragraph 
(a)(2)(iii)(B) of this section, the adjusted 
basis of nonfunctional currency is 
determined under the applicable 
provisions of the Internal Revenue Code 
[e.g., sections 1011 through 1023). A 
taxpayer that uses a spot rate 
convention under § 1.988-1 (d)(3) to 
determine exchange gain or loss with 
respect to a receivable shall determine 
the basis of nonfunctional currency 
received in satisfaction of such 
receivable in a manner consistent with 
such convention. 

(B) Determination of the basis of 
nonfunctional currency withdrawn from 
an account with a bank or other 
financial institution —(7) In general. The 
basis of nonfunctional currency 
withdrawn from an account with a bank 
or other financial institution shall be 
determined under any reasonable 
method that is consistently applied from 
year to year by the taxpayer to all 
accounts denominated in a 
nonfunctional currency. For example, a 
taxpayer may use a first in first out 
method, a last in first out method, a pro 
rata method (as illustrated in the 
example below), or any other 
reasonable method that is consistently 
applied. However, a method that 
consistently results in units of 
nonfunctional currency with the highest 
basis being withdrawn first shall not be 
considered reasonable. 

[2] Example. The following example 
illustrates the provisions of this 
paragraph (a)(2)(iii)(B). 

Example, (i) X. a cash basis individual with 
the dollar as his functional currency, opens a 
demand account with a Swiss bank. Assume 
expenses associated with the demand 
account are deductible under section 212. The 
following chart indicates Swiss franc 
deposits to the account, Swiss franc interest 
credited to the account, the dollar basis of 
each deposit, and the determination of the 
aggregate dollar basis of all Swiss francs in 
the account. Assume that the taxpayer has 
properly translated all the amounts specified 
in the chart and that all transactions are 
subject to section 988. 


Date 

Swiss francs deposited 

Interest received 

U.S. dollar 
basis 

Aggregate 
U.S. dollar 
basis 

1/01/89 . 

1000 Sf 


$500 

$500 

3/31/89...... 


50 Sf 

25 

525 

6/30/89 . 


50 Sf 

24 

549 

9/30/89 . 


50 Sf 

25 

574 

12/31/89.... 


50 Sf 

26 

600 


(ii) On January 1,1990, X withdraws 500 
Swiss francs from the account. X may 
determine his basis in the Swiss francs by 
multiplying the aggregate U.S. dollar basis of 


Swiss francs in the account by a fraction the 
numerator of which is the number of Swiss 
francs withdrawn from the account and the 
denominator is the total number of Swiss 


francs in the account. Under this method, X's 
basis in the 500 Swiss francs is $250 
computed as follows: 
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500 Sf 

- X $600=$250 

1200 Sf 


(iii) X’s basis in the Swiss francs remaining 
in the account is $350 ($600 -$250). X must 
use this method consistently from year to 
year with respect to withdrawals of 
nonfunctional currency from all of X’s 
accounts. 

(iv) Purchase and sale of stock or 
securities traded on an established securities 
market by cash basis taxpayer — 

(A) Amount realized. If stock or 
securities traded on an established 
securities market are sold by a cash 
basis taxpayer for nonfunctional 
currency, the amount realized with 
respect to the stock or securities (as 
determined on the trade date) shall be 
computed by translating the units of 
nonfunctional currency received into 
functional currency at the spot rate on 
the settlement date of the sale. This rule 
applies notwithstanding that the stock 
or securities are treated as disposed of 
on a date other than the settlement date 
under another section of the Code. See 
section 453(k). 

(B) Basis. If stock or securities traded 
on an established securities market are 
purchased by a cash basis taxpayer for 
nonfunctional currency, the basis of the 
stock or securities shall be determined 
by translating the units of nonfunctional 
currency paid into functional currency 
at the spot rate on the settlement date of 
the purchase. 

(C) Example. The following example 
illustrates the provisions of this 
paragraph (a)(2)(iv). 

Example. On November 1,1989 (the trade 
date). X, a calendar year cash basis U.S. 
individual purchases stock for £100 for 
settlement on November 5,1989. On 
November 1,1989. the spot value of the £100 
is $140. On November 5,1989. X purchases 
£100 for $141 which X uses to pay for the 
stock. X's basis in the stock is $141. On 
December 30.1990 (the trade date). X sells 
the stock for £110 for settlement on January 5, 
1991. On December 30.1990. the spot value of 
£110 is $185. On January 5, 1991, X transfers 
the stock and receives £110 which, translated 
at the spot rate, equal $186. Under section 
453(k). the stock is considered disposed of on 
December 30.199a The amount realized with 
respect to such disposition is the value of the 
£110 on January 5.1991 ($166). Accordingly. 

X’s gain realized on December 30.1990, from 
the disposition of the stock is $25 ($166 
amount realized !c*ss $141 basis). X’s basis in 
die £110 received from the sale of the stock is 
$ 166 . 

(v) Purchase and sale of stock or 
securities traded on an established 
securities market by accrual basis 
taxpayer. For taxable years beginning 
after March 17,1992. an accrual basis 
taxpayer may elect to apply the rules of 


paragraph (a)(2)(iv) of this section. The 
election shall be made by Filing a 
statement with the taxpayer’s first 
return in which the election is effective 
clearly indicating that the election has 
been made. A method so elected must 
be applied consistently from year to 
year and cannot be changed without the 
consent of the Commissioner. 

(b) Translation of interest income or 
expense and determination of exchange 
gain or loss with respect to debt 
instruments —(1) Translation of interest 
income received with respect to a 
nonfunctional currency demand 
account. Interest income received with 
respect to a demand account with a 
bank or other financial institution which 
is denominated in (or the payments of 
which are determined by reference to) a 
nonfunctional currency shall be 
translated into functional currency at 
the spot rate on the date received or 
accrued or pursuant to any reasonable 
spot rate convention consistently 
applied by the taxpayer to all taxable 
years and to all accounts denominated 
in nonfunctional currency in the same 
financial institution. For example, a 
taxpayer may translate interest income 
received with respect to a demand 
account on the last day of each month of 
the taxable year, on the last day of each 
quarter of the taxable year, on the last 
day of each half of the taxable year, or 
on the last day of the taxable year. No 
exchange gain or loss is realized upon 
the receipt or accrual of interest income 
with respect to a demand account 
subject to this paragraph (b)(1). 

(2) Translation of nonfunctional 
currency interest income or expense 
received or paid with respect to a debt 
instrument described in § 1.983~l(o) 
(l)(ii) and (2)(i) —(i) Scope—(A) In 
general. Paragraph (b) of this section 
only applies to debt instruments 
described in § 1.98S-l(a) (l)(ii) and (2)(i) 
where all payments are denominated in, 
or determined with reference to, a single 
nonfunctional currency. Except as 
provided in paragraph (b)(2)(i)(B) of this 
section, this paragraph (b) shall not 
apply to contingent payment debt 
instruments. 

(B) Nonfunctional currency contingent 
payment debt instruments —(7) 

Operative rules. [Reserved) 

[2] Certain instruments are not 
contingent payment debt Instruments . 

For purposes of section 1275(d), a debt 
instrument denominated in, or all 
payments of which are determined with 
reference to, a single nonfunctional 
currency (with no contingencies) is not a 
contingent payment debt instrument. 

See 5 1.988-1 (a) (4) and (5) for the 
treatment of dual currency and multi- 
currency debt instruments. 


(ii) Determination and translation of 
interest income or expense —(A) In 
general. Interest income or expense on a 
debt instrument described in paragraph 
(b)(2)(i) of this section (including 
original issue discount determined in 
accordance with sections 1271 through 
1275 and 163(e) as adjusted for 
acquisition premium under section 
1272(a)(7), and acquisition discount 
determined in accordance with sections 
1281 through 1283) shall be determined 
in units of nonfunctional currency and 
translated into functional currency as 
provided in paragraphs (b)(2)(ii) (B) and 
(C) of this section. For purposes of 
sections 483,1273(b)(5) and 1274, the 
nonfunctional currency in which an 
instrument is denominated (or by 
reference to which payments are 
determined) shall be considered money. 

(B) Translation of interest income or 
expense that Is not required to be 
accrued prior to receipt or payment. 
With respect to an instrument described 
in paragraph (b)(2)(i) of this section, 
interest income or expense received or 
paid that is not required to be accrued 
by the taxpayer prior to receipt or 
payment shall be translated at the spot 
rate on the date of receipt or payment. 
No exchange gain or loss is realized 
with respect to the receipt or payment of 
such interest income or expense (other 
than the exchange gain or loss that 
might be realized under paragraph (a) of 
this section upon the disposition of the 
nonfunctional currency so received or 
paid). 

(C) Translation of interest income or 
expense that is required to be accrued 
prior to receipt or payment. With 
respect to an instrument described in 
paragraph (b)(2)(i) of this section, 
interest income or expense that is 
required to be accrued prior to receipt or 
payment ( e.g under section 1272,1281 
or 163(e) or because the taxpayer uses 
an accrual method of accounting) shall 
be translated at the average rate (or 
other rate specified in paragraph 
(b)(2)(iii)(B) of this section) for the 
interest accrual period or, with respect 
to an interest accrual period that spans 
two taxable years, at the average rate 
(or other rate specified in paragraph 
(b)(2)(iii)(B) of this section) fof the 
partial period within the taxable year. 
See paragraphs (b) (3) and (4) of this 
section for the determination of 
exchange gain or loss on the receipt or 
payment of accrued interest income or 
expense. 

(iii) Determination of average rate or 
other accrual convention —(A) In 
general. For purposes of this paragraph 
(b), the average rate for an accrual 
period (or partial period) shall be a 
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simple average of the spot exchange 
rates for each business day of such 
period or other average exchange rate 
for the period reasonably derived and 
consistently applied by the taxpayer. 

(B) Election to use spot accrual 
convention. For taxable years beginning 
after March 17,1992, a taxpayer may 
elect to translate interest income and 
expense at the spot rate on the last day 
of the interest accrual period (and in the 
case of a partial accrual period, the spot 
rate on the last day of the taxable year). 
If the last day of the interest accrual 
period is within five business days of 
the date of receipt or payment, the 
taxpayer may translate interest income 
or expense at the spot rate on the date 
of receipt or payment. The election shall 
be made by filing a statement with the 
taxpayer’s First return in which the 
election is effective clearly indicating 
that the election has been made. A 
method so elected must be applied 
consistently to all debt instruments from 
year to year and cannot be changed 
without the consent of the 
Commissioner. 

(3) Exchange gain or loss recognized 
by the holder with respect to accrued 
interest income. The holder of a debt 
instrument described in paragraph 
(b)(2)(i) of this section shall realize 
exchange gain or loss with respect to 
accrued interest income on the date 
such accrued interest income is received 
or the instrument is disposed of 
(including a deemed disposition under 
section 1001 that results from a material 
change in terms of the instrument). 
Except as otherwise provided in this 
paragraph (b) (e.g., paragraph (b)(8) of 
this section), exchange gain or loss 
realized with respect to accrued interest 
income shall be recognized in 
accordance with the applicable 
recognition provisions of the Internal 
Revenue Code. The amount of exchange 
gain or loss so realized with respect to 
accrued interest income is determined 
for each accrual period by— 

(i) Translating the units of 
nonfunctional currency interest income 
received with respect to such accrual 
period (as determined under the 
ordering rules of paragraph (b)(7) of this 
section) into functional currency at the 
spot rate on the date the interest income 
is received or the instrument is disposed 
of (or deemed disposed of), and 

(ii) Subtracting from such amount the 
amount computed by translating the 
units of nonfunctional currency interest 
income accrued with respect to such 
income received at the average rate (or 
other rate specified in paragraph 
(b)(2)(iii)(B) of this section) for the 
accrual period. 


(4) Exchange gain or loss recognized 
by the obligor with respect to accrued 
interest expense. The obligor under a 
debt instrument described in paragraph 
(b)(2)(i) of this section shall realize 
exchange gain or loss with respect to 
accrued interest expense on the date 
such accrued interest expense is paid or 
the obligation to make payments is 
transferred or extinguished (including a 
deemed disposition under section 1001 
that results from a material change in 
terms of the instrument). Except as 
otherwise provided in this paragraph (b) 
(e.g., paragraph (b)(8) of this section), 
exchange gain or loss realized with 
respect to accrued interest expense shall 
be recognized in accordance with the 
applicable recognition provisions of the 
Internal Revenue Code. The amount of 
exchange gain or loss so realized with 
respect to accrued interest expense is 
determined for each accrual period by— 

(i) Translating the units of 
nonfunctional currency interest expense 
accrued with respect to the amount of 
interest paid into functional currency at 
the average rate (or other rate specified 
in paragraph (b)(2)(iii)(B) of this section) 
for such accrual period; and 

(ii) Subtracting from such amount the 
amount computed by translating the 
units of nonfunctional currency interest 
paid (or, if the obligation to make 
payments is extinguished or transferred, 
the units accrued) with respect to such 
accrual period (as determined under the 
ordering rules in paragraph (b)(7) of this 
section) into functional currency at the 
spot rate on the date payment is made 
or the obligation is transferred or 
extinguished (or deemed extinguished). 

(5) Exchange gain or loss recognized 
by the holder of a debt instrument with 
respect to principal The holder of a 
debt instrument described in paragraph 
(b)(2)(i) of this section shall realize 
exchange gain or loss with respect to the 
principal amount of such instrument on 
the date principal (determined under the 
ordering rules of paragraph (b)(7) of this 
section) is received from the obligor or 
the instrument is disposed of (including 
a deemed disposition under section 1001 
that results from a material change in 
terms of the instrument). For purposes of 
computing exchange gain or loss, the 
principal amount of a debt instrument is 
the holder’s purchase price in units of 
nonfunctional currency. See paragraph 
(b)(10) of this section for rules regarding 
the amortization of that part of the 
principal amount that represents bond 
premium and the computation of 
exchange gain or loss thereon. If, 
however, the holder acquired the 
instrument in a transaction in which 
exchange gain or loss was realized but 


not recognized by the transferor, the 
nonfunctional currency principal 
amount of the instrument with respect to 
the holder shall be the same as that of 
the transferor. Except as otherwise 
provided in this paragraph (b) [e.g., 
paragraph (b)(8) of this section), 
exchange gain or loss realized with 
respect to such principal amount shall 
be recognized in accordance with the 
applicable recognition provisions of the 
Internal Revenue Code. The amount of 
exchange gain or loss so realized by the 
holder with respect to principal is 
determined by— 

(i) Translating the units of 
nonfunctional currency principal at the 
spot rate on the date payment is 
received or the instrument is disposed of 
(or deemed disposed of); and 

(ii) Subtracting from such amount the 
amount computed by translating the 
units of nonfunctional currency principal 
at the spot rate on the date the holder 
(or a transferor from whom the 
nonfunctional principal amount is 
carried over) acquired the instrument (is 
deemed to acquire the instrument). 

(6) Exchange gain or loss recognized 
by the obligor of a debt instrument with 
respect to principal. The obligor under a 
debt instrument described in paragraph 
(b)(2)(i) of this section shall realize 
exchange gain or loss with respect to the 
principal amount of such instrument on 
the date principal (determined under the 
ordering rules of paragraph (b)(7) of this 
section) is paid or the obligation to make 
payments is transferred or extinguished 
(including a deemed disposition under 
section 1001 that results from a material 
change in terms of the instrument). For 
purposes of computing exchange gain or 
loss, the principal amount of a debt 
instrument is the amount received by 
the obligor for the debt instrument in 
units of nonfunctional currency. See 
paragraph (b)(10) of this section for rules 
regarding the amortization of that part 
of the principal amount that represents 
bond premium and the computation of 
exchange gain or loss thereon. If, 
however, the obligor became the obligor 
in a transaction in which exchange gain 
or loss was realized but not recognized 
by the transferor, the nonfunctional 
currency principal amount of the 
instrument with respect to such obligor 
shall be the same as that of the 
transferor. Except as otherwise provided 
in this paragraph (b) (e.g., paragraph 
(b)(8) of this section), exchange gain or 
loss realized with respect to such 
principal shall be recognized in 
accordance with the applicable 
recognition provisions of the Internal 
Revenue Code. The amount of exchange 
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gain or loss so realized by the obligor is 
determined by— 

(i) Translating the units of 
nonfunctional currency principal at the 
spot rate on the date the obligor (or a 
transferor from whom the principal 
amount is carried over) became the 
obligor (or is deemed to have become 
the obligor); and 

(ii) Subtracting from such amount the 
amount computed by translating the 
units of nonfunctional currency principal 
at the spot rate on the date payment is 
made or the obligation is transferred or 
extinguished (or deemed extinguished). 

(7) Payment ordering rules —(i) Debt 
instruments subject to the rules of 
sections 163(e), or 1271 through 1288. In 
the case of a debt instrument described 
in paragraph (b)(2)(i) of this section that 
is subject to the rules of sections 163(e), 
or 1272 through 1288, units of 
nonfunctional currency (or an amount 
determined with reference to 
nonfunctional currency) received or paid 
with respect to such debt instrument 
shall be treated first as a receipt or 
payment of periodic interest under the 
principles of section 1273 and the 
regulations thereunder, second as a 
receipt or payment of original issue 
discount to the extent accrued as of the 
date of the receipt or payment, and 
finally as a receipt or payment of 
principal. Units of nonfunctional 
currency (or an amount determined with 
reference to nonfunctional currency) 
treated as a receipt or payment of 
original issue discount under the 
preceding sentence are attributed to the 
earliest accrual period in which original 
issue discount has accrued and to which 
prior receipts or payments have not 
been attributed. No portion thereof shall 
be treated as prepaid interest. These 
rules are illustrated by Example 10 of 
paragraph (b)(9) of this section. 

(ii) Other debt instruments. In the 
case of a debt instrument described in 
paragraph (b)(2)(i) of this section that is 
not subject to the rules of section 163(e) 
or 1272 through 1288. whether units of 
nonfunctional currency (or an amount 
determined with reference to 
nonfunctional currency) received or paid 
with respect to such debt instrument are 
treated as interest or principal shall be 
determined under section 163 or other 
applicable section of the Code. 

(8) Limitation of exchange gain or loss 
on payment or disposition of a debt 
instrument. When a debt instrument 
described in paragraph (b)(2)(i) of this 
section is paid or disposed of, or when 
the obligation to make payments 
thereunder is satisfied by another 
person, or extinguished or assumed by 
another person, exchange gain or loss is 
computed with respect to both principal 


and any accrued interest (including 
original issue discount), as provided in 
paragraph (b)(3) through (7) of this 
section. However, pursuant to section 
988(b) (1) and (2), the sum of any 
exchange gain or loss with respect to the 
principal and interest of any such debt 
instrument shall be realized only to the 
extent of the total gain or loss realized 
on the transaction. The gain or loss 
realized shall be recognized in 
accordance with the general principles 
of the Code. See Examples 3. 4 and 6 of 
paragraph (b)(9) of this section. 

(9) Examples. The preceding 
provisions are illustrated in the 
following examples. The examples 
assume that any transaction involving 
an individual is a section 988 
transaction. 

Example 1 . (i) X is an individual on the 
cash method of accounting with the dollar as 
his functional currency. On January 1,1992. X 
converts $13,000 to 10.000 British pounds (£) 
at the spot rate of £1 =$1.30 and loans the 
£10,000 to Y for 3 years. The terms of the loan 
provide that Y will make interest payments of 
£1,000 on December 31 of 1992.1993, and 
1994, and will repay X’s £10,000 principal on 
December 31.1994. Assume the spot rates for 
the pertinent dates are as follows: 


Date 

Spot rate 
(pounds to 
dollars) 

Jan. 1, 1992. 

£1 =$1.30 
£1 =$1.35 
£1 =$1.40 
£1 =$1.45 

Dec. 31. 1992.. 

Dec. 31, 1993..... 

Dec. 31. 1994 .. 



(ii) Under paragraph (b)(2)(ii)(B) of this 
section, X will translate the £1,000 interest 
payments at the spot rate on the date 
received. Accordingly. X will have interest 
income of $1,350 in 1992, $1,400 in 1993, and 
$1,450 in 1994. Because X is a cash basis 
taxpayer, X does not realize exchange gain or 
loss on the receipt of interest income. 

(iii) Under paragraph (b)(5) of this section. 

X will realize exchange gain upon repayment 
of the £10.000 principal amount determined 
by translating the £10.000 at the spot rate on 
the date it is received (£10.000X$1.45=$14,5 
00) and subtracting from such amount, the 
amount determined by translating the £10,000 
at the spot rate on the date the loan was 
made (£10,000X $1.30=$13,000). Accordingly. 
X will realize an exchange gain of $1,500 on 
the repayment of the loan on December 31, 
1994. 

Example 2. (i) Assume the same facts as in 
Example 1 except that X is an accrual method 
taxpayer and that average rates are as 
follows: 


Accrual period 

Average rate (pounds to 
dollars) 

1992__ 

II II 

1993. 


Accrual period 

Average rate (pounds to 
dollars) 

1994_ 

£1 =$1.42 



(ii) Under paragraph (b)(2)(ii)(C) of this 
section. X will accrue the £1,000 interest 
payments at the average rate for the accrual 
period. Accordingly. X will have interest 
income of $1,320 in 1992, $1,370 in 1993, and 
$1,420 in 1994. Because X is an accrual basis 
taxpayer, X determines exchange gain or loss 
for each interest accrual period by translating 
the units of nonfunctional currency interest 
income received with respect to such accrual 
period at the spot rate on the date received 
and subtracting the amounts of interest 
income accrued for such period. Thus. X will 
realize $90 of exchange gain with respect to 
interest received under the loan, computed as 
follows: 


Year 

Spot 

value 

interest 

received 

Accrued 

interest 

@ 

average 

rate 

Exch. 

gain 

1992. 

$1,350 

$1,320 

$30 

1993. 

1,400 

1.370 

30 

1994. 

1,450 

1,420 

30 

Total... 



$90 





(iii) Under paragraph (b)(5) of this section. 

X will realize exchange gain upon repayment 
of the £10,000 loan principal determined in 
the same manner as in Example 1. 
Accordingly, X will realize an exchange gain 
of $1,500 on the repayment of the loan 
principal on December 31.1994. 

Example 3. Assume the same facts as in 
Example 1 except that X is a calendar year 
taxpayer on the accrual method of accounting 
that elects to use a spot rate convention to 
translate interest income as provided in 
$ 1 988-2(b)(2)(iii)(B). Interest income is 
received by X on the last day of each accrual 
period. Under paragraph (b)(2)(ii)(C), X will 
translate the interest income at the spot rate 
on the last day of each interest accrual 
period. Accordingly. X will have interest 
income of $1,350 in 1992, and $1,400 in 1993, 
$1,450 in 1994. Because the rate at which the 
interest income is translated is the same as 
the rate on the day of receipt, X will not 
realize any exchange gain or loss with 
respect to the interest income. Under 
paragraph (b)(5) of this section, X will realize 
exchange gain upon repayment of the £10,000 
loan principal determined in the same 
manner as in Example 1. Accordingly. X will 
realize an exchange gain of $1,500 on the 
repayment of the loan principal on December 
31.1994. 

Example 4 . Assume the same facts as in 
Example 1 except that on December 31,1993, 
X sells Y’s note for 9,821.13 British pounds (£) 
after the interest payment. Under paragraph 
(b)(8) of this section. X will compute 
exchange gain on the £10,000 principal. The 
exchange gain is $1,000 [ (£10,000 X $1.40) — 

(£10,000X$1.30)). This exchange gain, 
however, is only realized to the extent of the 
total gain on the disposition. X*s total gain is 
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$749.58 [(£9.821.13 X $1.40) - (X10.000xSl.30)]. 
Thus, X will realize $749.58 of exchange gain 
(and will realize no market loss). 

Example 5. (i) The facts are the same as in 
Example 1 except that Y becomes insolvent 
and fails to repay the full £10,000 principal 
when due. Instead, X and Y agree to 
compromise the debt for a payment of £8.000 
on December 31.1994. Under paragraph (b)(8) 
of this section, X will compute exchange gain 
on the £10.000 originally booked. The 
exchange gain is $1,500 [(£10.000X$1.45) — 

(£10.000X$1.30) = $1.500]. This exchange gain, 
however, is only realized to the extent of the 
total gain on the disposition. X realizes an 
overall loss on the disposition of $1,400 
| (£8,000 X$1.45) - (£10,000 X $1.30) = ($1,400)). 
Thus. X will realize no exchange gain (and a 
$1400 market loss). 

(ii) If the exchange rate on December 31, 
1994, were £1 =$1.25, rather than £1 =$1.45, X 
would compute exchange loss under 
paragraph (b)(8) of this section, on the £10,000 
originally booked. The exchange loss would 
be $500 |(£10,000x$1.25) —(£10,000 X $1.30) = 
($500)). X’s total loss on the disposition would 
be $3,000 1 (£8,000 X $1.25)— 

(£10.000X$1.30) = ($3,000)}. Thus. X would 
realize $500 of exchange loss and a $2,500 
market loss on the disposition. 

Example 6. (i) X is an individual with the 
dollar as his functional currency. X is on the 
cash method of accounting. On January 1, 
1989, X borrows 10,000 British pounds (£) 
from Y. an unrelated person. The terms of the 
loan provide that X will make interest 
payments of £1,200 on December 31 of 1989 
and 1990 and will repay Y’s £10.000 principal 
on December 31.1990. The spot rates for the 
pertinent dates are as follows: 


Date 

Spot rate * 

Jan. 1. 1989 .. 

1 =$1.50 
1 = 1.60 

Dec. 31, 1989.. 

Dec. 31. 1990 .„. 

1 = 1.70 



1 Pounds to dollars. 


Assume that the basis of the £1.200 paid as 
interest by X on December 31,1989 is $2,000, 
the basis of the £1.200 paid as interest by X 
on December 31,1990, is $2,020 and the basis 
of the £10,000 principal paid by X on 
December 31.1990 is $16,000. 

(ii) Under paragraph (b)(2)(ii)(B) of this 
section, X translates the £1.200 interest 
payments at the spot rate on the day paid. 
Thus. X paid $1,920 (£1,200 x$1.60) of interest 
on December 31.1989 and $2^)40 

(£1.200 x$1.70) of interest on December 31. 
1990. In addition, X will realize exchange gain 
or loss on the disposition of the £1,200 on 
December 31.1989 and 1990, under paragraph 
(a) of this section. Pursuant to paragraph 
(a)(2) of this section. X will realize an 
exchange loss of $80 [(£1.200 x$1.60)-$2,000) 
on December 31.1989 and exchange gain of 
$20 |(£1,200 X $1.70)—$2,020] on December 31. 
1990. 

(iii) Under paragraph (b)(6) of this section, 
X will realize exchange loss on December 31, 
1990 upon repayment of the £10.000 principal 
amount determined by translating the £10,000 
received at the spot rate on January 1.1989 
(£10,000x $1.50=$15,000) and subtracting 
from such amount, the amount determined by 


translating the £10,000 paid at the spot rate 
on December 31.1990 (£10,000x51.70= 
$17,000). Thus, under paragraph (b)(6) of this 
section, X has an exchange loss with respect 
to the £10.000 principal of $2,000. Further, 
under paragraph (a)(2) of this section. X will 
realize an exchange gain upon disposition of 
the £10,000 on December 31,1990. Under 
paragraph (a)(2) of this section, X will 
subtract his adjusted basis in the £10,000 
($16,000) from the amount realized upon the 
disposition of the £10,000 
(£10,000 x$1.70=$17,000) resulting in a gain 
of $1,000. Accordingly, X’9 combined 
exchange gain and loss realized on December 
31,1990 with respect to the repayment of the 
£10,000 is a $1,000 exchange loss. 

Example 7. (i) X is a calendar year 
corporation on the accrual method of 
accounting and with the dollar as its 
functional currency. On January 1. 1989, X 
purchases at original issue for 82.64 Canadian 
dollars (C$) M corporation’s 2 year note 
maturing on December 31, 199a at a stated 
redemption price of C$100. The yield to 
maturity in Canadian dollars is 10 percent 
and the accrual period is the one year period 
beginning )anuary 1 and ending December 31. 
The note has C$17.36 of original issue 
discount. Assume that the spot rates are as 
follows: C$1 = U.S.$.72 on January 1. 1989; 

C$1 = U.S.5.80 on January 1.1990; C$1 = 
U.S.S.82 on December 31.1990. Assume further 
that the average rate for 1989 is C$1 = 

U.S.5.78 and for 1990 is C$1 =U.S.$.81. 

(ii) Under paragraph (b)(2)(ii)(A) of this 
section. X will determine its interest income 
in Canadian dollars. Accordingly, under 
section 1272, X must take into account 
original issue discount in the amount of 
C$8.26 on December 31,1989 and C$9.10 on 
December 31,1990. Pursuant to paragraph 
(b)(2)(ii)(C) of this section. X will translate 
these amounts into U.S. dollars at the 
average exchange rate for the relevant 
accrual period. Thus, the amount of interest 
income taken into account in 1989 is U.S.$6.28 
(C$8.26 XU.S^.76) and in 1990 is U.S.$7.37 
(C$9.10 xU.S.$.81). Pursuant to paragraph 
(b](3)(ii) of this section. X will realize 
exchange gain or loss with respect to the 
accrued interest determined for each accrual 
period by translating the Canadian dollars 
received with respect to such accrual period 
into U.S. dollars at the spot rate on the date 
the interest is received and subtracting from 
that amount the amount accrued in U.S. 
dollars. Thus, the amount of exchange gain 
realized on December 31.1990. is U.S.$.58 
(U.S^.49 from 1989 + U.S.$.09 from 1990). 
Pursuant to paragraph (b)(5) of this section. X 
shall realize exchange gain or loss with 
respect to the principal (C$82.64) on 
December 31.1990, computed by translating 
the C$82.64 at the spot rate on December 31, 
1990 (U.S.$G7.76) and subtracting the C$82.64 
translated at the spot rate on January 1.1989 
(U.S.559.50) for an exchange gain of U.S.58.26. 
Thus. X’s combined exchange gain is 
U.S.$8.84 (U.S.$.49 -I- U.S.5.09 + U.S.S8.26). 

(iii) Assume instead that on January 1, 

1990, X sells the note for C$80.95, which it 
immediately converts to U.S. dollars. X’s 
exchange gain is computed under paragraph 
(b)(8) of this section with reference to the 
nonfunctional currency denominated 


principal amount (C$82.64) and the 
nonfunctional currency denominated accrued 
original issue discount (C$8.26). X will 
compute an exchange gain of U.S.56.61 with 
respect to the issue price [(C$62.64 xU.S. 

$.80) — (C$82.64 X U.S.$.72)j and an exchange 
gain of U.S.5.33 with respect to the accrued 
original issue discount [(C$8.26 XU.S.$.80)- 
(C$8.26xU.S.$.76)|. Accordingly, prior to the 
application of paragraph (b)(8) of this section. 
X’s total exchange gain is U.S.$6.94 
(U.S.50.61 + U.S.5.33). and X’s market loss is 
U.S.$3.16 ((C$90.90 — C$86.95) X U.S.5.80(. 
Pursuant to paragraph (b)(8) of this section, 
however. X’s market loss on the note of 
U.S.53.16 is netted against X’s exchange gain 
of U.S.$6.94, resulting in a realized exchange 
gain of U.S.53.78 and no market loss. 

Example Q. (i) The facts are the same as in 
Example 7 (i) except that on January 1.1990, 

X contributes the M corporation note to Y. a 
wholly-owned U.S. subsidiary of X with the 
dollar as its functional currency, and Y 
collects C$100 from M corporation at 
maturity on December 31.1990, when the spot 
rate is C$1 = US$.82. The transfer of the note 
from X to Y qualifies for nonrecognition of 
gain under section 351(a). On December 31. 
1990, Y includes C$9.10 of accrued interest in 
income which translated at the average 
exchange rate of C$1 = U.S.$.81 for the year 
results in U.S.$7.37 of interest income. 

(ii) Y's exchange gain is computed under 
paragraph (b)(3) of this section with respect 
to accrued interest income and paragraph 
(b)(5) of this section with respect to the 
nonfunctional currency principal amount. 
Under paragraph (b)(3) of this section, Y will 
realize exchange gain or loss for each accrual 
period computed by translating the units of 
nonfunctional currency interest income 
received with respect to such accrual period 
at the spot rate on the day received and 
subtracting the amounts of interest income 
accrued for such period. Thus, Y will realize 
$.49 of exchange gain with respect to original 
issue discount accrued in 1989 

[(C$8.28 X U.S.$.82) - (C$8.26 X U.S.$.76) = 
U.S.$.49| and $.09 of exchange gain with 
respect to original issue discount accrued in 
1990 |(C$9.10XU.S.$.82)-(C$9.10XU.S.$.81) 

= $.09). 

(iii) Pursuant to paragraph (b)(5) of this 
section, the nonfunctional currency principal 
amount of the M bond in the hands of Y is 
C$82.64, the amount carried over from X. the 
transferor. Y’s exchange gain with respect to 
the nonfunctional currency principal amount 
is $8.26 [(C$82.64 X U.S.&82) - (C$82.64 X U.S. 
$.72]=U.S.$8.26). Accordingly. Y’s combined 
exchange gain is U.S.S8.84 ($.49 +$. 09 +$ 8 . 26 ). 
Because the amount realized in Canadian 
dollars equals the adjusted issue price (C$100) 
on retirement of the M note, there is no 
market loss, and the netting rule of paragraph 
(b)(8) of this section does not limit realization 
of the exchange gain. 

Example 9. (i) X is a calendar year 
corporation on the accrual method of 
accounting and with the dollar as its 
functions! currency. X elects to use the spot 
rate convention to translate interest income 
as provided in paragraph (b)(2)(iii)(B) of this 
section. On January 31,1992, X loans £1000 to 
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Y. an unrelated person. Under the terms of 
the loan, Y will pay X interest of £50 on July 
31.1992. and January 31.1993. and will repay 
the £1000 principal on January 31,1993. 
Assume the following spot exchange rates: 


Date 

Spot rate * 

Jan. 31. 1992... 

£1 =$1.50 
£1=1.55 
£1=1.60 
£1-1.61 

Juty 31. 1992. 

Dec. 31. 1992. 

Jan. 31, 1993. 


1 Pounds to dollars. 


(ii) Under paragraph (b)(2)(ii)(C) of this 
section. X will translate the interest income 
at the spot rate on the last day of each 
interest accrual period (and in the case of a 
partial accrual period, at the spot rate on the 
last day of the taxable year). Accordingly, X 
will have interest income of $77.50 
(£50X $1.55) on July 31.1992. Assuming under 
X‘s method of accounting that interest is 
accrued daily. X will accrue $66.50 (153/ 

184 X £50) x $1.60) of interest income on 


December 31,1992. On January 31,1993. X 
will have interest income of $13.60 ((31/ 
184x£50)x$1.81). Because the rate at which 
the interest income is translated is the same 
as the rate on the day of receipt. X will not 
realize any exchange gain or loss with 
respect to the interest income received on 
July 31.1992. However, X will realize 
exchange gain on the £41.50 (153/184 x£50) of 
accrued interest income of $.41 
[(£41.50 X $1.81) —(£41.50 X $1.60)=$.41]. 

(iii) Under paragraph (b)(5) of this section, 
X will realize exchange gain upon repayment 
of the £100 principal amount determined by 
translating the £100 at the spot rate on the 
date it is received (£100x$1.61 =$161.00) and 
subtracting from such amount, the amount 
determined by translating the £100 at the spot 
rate on the date the loan was made 
(£100 X $1.50=$150.00). Accordingly. X will 
realize an exchange gain of $11 on the 
repayment of the loan on January 31,1993. 

Example 10. (i) X, a cash basis taxpayer 
with the dollar as its functional currency, has 
the calendar year as its taxable year. On 
January 1,1992. X purchases at original issue 


for 65.88 British pounds (£) M corporation’s 5- 
year bond maturing on December 31,1996. 
having a stated redemption price at maturity 
of £100. The bond provides for annual 
payments of interest in pounds of 1 pound per 
year on December 31 of each year. The bond 
has 34.12 British pounds of original issue 
discount. The yield to maturity is 10 percent 
in British pounds and the accrual period is 
the one year period beginning January 1 and 
ending December 31 of each calendar year. 
The amount of original issue discount is 
determined in pounds for each accrual period 
by multiplying the adjusted issue price 
expressed in pounds by the yield and 
subtracting from such amount the periodic 
interest payments expressed in pounds for 
such period. The periodic interest payments 
are translated at the spot rate on the payment 
date (December 31 of each year). The original 
issue discount is translated at the average 
rate for the accrual period (January 1 through 
December 31). The following chart describes 
the determination of interest income with 
respect to the facts presented and provides 
other pertinent information. 


Table 1 


Year 

(Dec. 

31) 

1 

Periodic 
interest 
payments in 
pounds for the 
accrual period 

2 

Original issue 
discount in 
pounds for the 
accrual period 

3 

Issue price or 
adjusted issue 
price in 
pounds 

4 

Assumed spot 
rate on Dec. 

31 (pounds to 
dollars) 

5 

Assumed 
average rate 
for accrual 
period (pounds 
to dollars) 

6 

Periodic 
interest 
payments in 
pounds 
multiplied by 
spot rate on 
the date of 
payment 
(column 2 
times column 

5) 

7 

Original issue 
discount in 
pounds 
multiplied by 
the average 
rate for the 
accrual penod 
(column 3 
times column 

6 ) 

8 

Total interest 
income in 
dollars 

(column 7 plus 
column 8 ) 

9 

Adjusted issue 
price in dollars 

10 

Issue 

Date: 



65.88 

1 =$ 1.20 





$79.06 

86.05 

1992 

1993 

1 

5.59 

71.47 

1-1.30 

1 =$1.25 

$1.30 

$6.99 

$8 29 

1 

6.15 

77.62 

1=1.40 

1=1.35 

1.40 

8.30 

9.70 

94.35 

1994 

1 

6.76 

84.38 

1 = 1.50 

1=1.45 

1.50 

9.80 

11.30 

104.15 

1995 

1996 

1 

7.44 

91.82 

1=1.60 

1 = 1.55 

1.60 

11.53 

13.13 

115.68 

1 

8.18 

100.00 

1 = 1.70 

1 = 1.65 

1.70 

13.50 

15.20 

129.18 


(ii) Because X is a cash basis taxpayer, X 
does not realize exchange gain or loss on the 
receipt of the £1 periodic interest payments. 
However, X will realize exchange gain on 
December 31,1996 totaling $7.88 with respect 
to the original issue discount. Exchange gain 


is determined for each interest accrual period 
by translating the units of nonfunctional 
currency interest income received with 
respect to such accrual period at the spot rate 
on the date received and subtracting from 
such amount, the amount computed by 


translating the units of nonfunctional 
currency interest income accrued lor such 
period at the average rate for the period. The 
following chart illustrates this computation: 


Table 2 


Year 

1 

OID 

accrued In 
pounds for 
each 
accrual 
period 

2 

Assumed 
spot rate on 
date 
payment 
received 
(pounds to 
dollars) 

3 

Interest 
received 
times spot 
rate on the 
date 
received 
(col. 2 times 
col. 3) 

4 

Assumed 
average 
rate for 
accrual 
period 
(pounds to 
dollars) 

5 

IOD in 
pounds 
times the 
average 
rate for the 
accrual 
period (col. 

2 times col. 

5) 

6 

Exchange 
gam or loss 
(col. 4 less 
col. 6 ) 

7 

1992 . 

1993 . 

5.59 

1 =$1.70 

$9.50 

1 =$1.25 

$6.99 

$251 

1994..... 

6.15 

1-1.70 

10.48 

1 = 1.35 

8.30 

2.16 

1995 . . .***. 

6.76 

1 = 1.70 

11.49 

1 = 1.45 

9.80 

1 69 

1995 ** ...******. 

7.44 

1 = 1.70 

12.65 

1 = 1.55 

11.53 

1.12 


8.18 

1 = 1.70 

13.90 

1 = 1.65 

13.50 

.40 
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Table 2—Continued 


Year 

OID 

accrued in 
pounds for 
each 
accrual 
period 

Assumed 
spot rate on 
date 
payment 
received 
(pounds to 
dollars) 

Interest 
received 
times spot 
rate on the 
date 
received 
(col. 2 times 
col. 3) 

Assumed 
average 
rate for 
accrual 
period 
(pounds to 
dollars) 

IOD in 
pounds 
times the 
average 
rate for the 
accrual 
period (col 

2 times col. 

5) 

Exchange 
gain or loss 
(col. 4 less 
coi. 6) 

1 

2 

3 

4 

5 

6 

7 

Total... 






$7.88 








(iii) X will also realize exchange gain with 
respect to the principal of the loan ( i.e .. the 
issue price of 65.68 British pounds) on 
December 31.1996 computed by translating 
the units of nonfunctional currency principal 
received at the spot rate on the date principal 
is received (65.86 British pounds X 
$1.70=$112.00) and subtracting from such 
amount, the units of nonfunctional currency 
principal received translated at the spot rate 
on the date the instrument was acquired 
(65.88 British pounds X $1.20=$79.06). 
Accordingly. X’s exchange gain on the 
principal is $32.94 and X’s total exchange 
gain with respect to the accrued interest and 
principal is $40.82. It should be noted that, 
under this fact pattern, the total exchange 
gain may be determined in an alternative 
fashion. Exchange gain may be computed by 
subtracting the adjusted issue price in dollars 
at maturity ($129.18—see column 10 of Table 
1 ) from the amount computed by multiplying 
the stated redemption price at maturity in 
pounds times the spot rate on the maturity 
date (£100X$1.70=$170), which equals 
$40.82. 

Example 11. (i) The facts are the same as in 
Example 10 except that X makes an election 
under paragraph (b)(2)(iii) of this section to 
translate accrued interest on the last day of 
the accrual period. Accordingly, columns 8, 9 
and 10 in Table 1 would change as follows: 


Year 

(Dec. 

31) 

1 

Original 

issue 

discount in 
pounds 
multiplied 
by the spot 
rate on last 
day of 
accrual 
penod (Dec. 

31) 

8 

Total 
interest 
income in 
dollars 
(column 7 
plus column 
8 ) 

9 

Adjusted 
issue price 
In dollars 

10 

1992. 

$727 

$8.57 

$79.06 

87.63 

1993. 

8.61 

10.01 

97.64 

1994. 

10.14 

11.64 

109.28 

1995. 

11.90 

13.50 

122.78 

1996. 

13.91 

15.61 

138.39 


(ii) Because X is a cash basis taxpayer. X 
does not realize exchange gain or loss on the 
receipt of the £1 periodic interest payments. 
However, X will realize exchange gain on 
December 31,1993 totaling $6.18 with respect 
to the original issue discount. Exchange gain 
is determined for each interest accrual period 
by translating the units of nonfunctional 
currency interest income received with 


respect to such accrual period at the spot rate 
on the date received and subtracting from 
such amount, the amount computed by 
translating the units of nonfunctional 
currency interest income accrued for such 
period at the spot rate on the last day of the 
accrual period. Accordingly, columns 5, 6 and 
7 of Table 2 would change as follows: 


Year 

1 

Spot rate 
on last day 
of accrual 
period 

5 

OID in 
pounds 
times the 
spot rate on 
the last day 
of the 
accrual 
penod (col 

2 times col. 
3) 

6 

Exchange 
gain or loss 
(col. 4 less 
col. 6) 

7 

1992_ 

$1.30 

$727 

$2.23 

1993. 

1.40 

861 

1.85 

1994. 

1.50 

10.14 

1.35 

1995. 

1.60 

11.90 

0.75 

1996. 

1.70 

13.90 

0.00 




6.16 


(iii) X will realize exchange gain with 
respect to the principal amount of the loan as 
provided in the preceding example. 

Example 12. (i) C is a corporation that is a 
calendar year accrual method taxpayer with 
the dollar as its functional currency. On 
January 1,1989, C lends 100 British pounds (£) 
in exchange for a note under the terms of 
which C will receive two equal payments of 
£57.62 on December 31.1989, and December 
31.1990. Each payment of £57.62 represents 
the annual payment necessary to amortize 
the £100 principal amount at a rate of 10% 
compounded annually over a two year 
period. The following tables reflect the 
amounts of principal and interest that 
compose each payment and assumptions a9 
to the relevant exchange rates: 


Date 

Principal 

Interest 

Dec. 31, 1989_ 

£47.62 

£10.00 

Dec. 12. 1990—. 

£52.38 

£5.24 


Date 

Spot rate 
£1 = 

Average 
rate for year 
ending 

Jam 1. 1989. 

$1.30 


Dec. 31. 1989_ 

1.40 

1.35 

Dec. 31, 1990. 

1.50 

1.45 


(ii) Because each interest payment is equal 
to the product of the outstanding principal 
balance of the obligation and a single fixed 
rate of interest, each stated interest payment 
constitutes periodic interest under the 
principles of section 1273. Accordingly, there 
is no original issue discount. 

(iii) Because C is an accrual basis taxpayer. 
C will translate the interest income at the 
average rate for the annual accrual period 
pursuant to paragraph (b)(2)(ii)(C) of this 
section. Thus, C’s interest income is $13.50 
(£10.00X$1.35) in 1989, and $7.60 

(£5.24 X $1.45) in 1990. C will realize exchange 
gain or loss upon receipt of accrued interest 
computed in accordance with paragraph 
(b)(3) of this section. Thus. C will realize 
exchange gain in the amount of $.50 
((£10.00X$1.40)—$13.50) in 1989. and $.26 
((£5.24 X$1.50) —$7.60) in 1990. 

(iv) In addition, C will realize exchange 
gain or loss upon the receipt of principal each 
year computed under paragraph (b)(5) of this 
section. Thus, C will realize exchange gain in 
the amount of $4.70 [(£47.62 X$1.40) — 
(£47.62x$1.30)] in 1989, and $10.48 
I(£52.38X$1.50)-(£52.38X$1.30)] in 1990. 

(10) Treatment of bond premium —(i) 
In general. Amortizable bond premium 
on a bond described in paragraph 
(b)(2)(i) of this section shall be 
computed in the units of nonfunctional 
currency in which the bond is 
denominated (or in which the payments 
are determined). Amortizable bond 
premium properly taken into account 
under section 171 or $ 1.61-12 (or the 
successor provision thereof) shall 
reduce interest income or expense in 
units of nonfunctional currency. 
Exchange gain or loss is realized with 
respect to bond premium described in 
the preceding sentence by treating the 
portion of premium amortized with 
respect to any period as a return of 
principal. With respect to a holder that 
does not elect to amortize bond 
premium under section 171, the amount 
of bond premium will constitute a 
market loss when the bond matures. See 
paragraph (b)(8) of this section. The 
principies set forth in this paragraph 
(b)(10) shall apply to determine the 
treatment of acquisition premium 
described in section 1272(a)(7). 
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(ii) Example. The following example 
illustrates the provisions of this 
paragraph (b)(10). 

Example. (A) X is an individual on the cash 
method of accounting with the dollar as his 
functional currency. On January 1,1989. X 
purchases Y corporation's note for 107.99 
British pounds (£) from Z. an unrelated party. 
The note has an issue price of £100. a stated 
redemption price at maturity of £100, pays 
interest in pounds at the rate of 10% 
compounded annually, and matures cn 
December 31,1993. X elects to amortize the 
bond premium of £7.99 under the rules of 
section 171. Pursuant to paragraph (b)(10)(i) 
of this section, bond premium is determined 
and amortized in British pounds. Assume the 
amortization schedule is as follows: 


Year 

ending 

12/31 

Bond 

premium 

amortized 

Unamor- 

Uzed 

premium 

plus 

principal 

Interest 



£107.99 


1989_ 

£1.36 

£106.63 

£8.64 

1990_ 

£1.47 

£105.16 

£8.53 

1991. 

£1.59 

£103.57 

£8.41 

1992. 

£1.71 

£101.86 

£8.29 

1993. 

£1.85 

£100.00 

£8.15 


(B) The bond premium reduces X's pound 
interest income under the note. For example, 
the £10 stated interest payment made in 1989 
is reduced by £1.36 of bond premium, and the 
resulting £8.64 interest income is translated 
into dollars at the spot rate on December 31, 
1969. Exchange gain or loss is realized on the 
£1.36 bond premium based on the difference 
between the spot rates on January 1,1989. the 
date the premium is paid to acquire the bond, 
and December 31.1989, the date the bond 
premium is returned as part of the stated 
interest. The £1.36 bond premium reduces the 
unamortized premium plus principal to 
£106.63 (£107.99 — £1.36). On December 31. 
1993. when the bond matures and the £7.99 of 
bond premium has been fully amortized, X 
will realize exchange gain or loss with 
respect to the remaining purchase price of 
£100. 

(11) Market discount —(i) In genera1. 
Market discount as defined in section 
1278(a)(2) shall be determined in units of 
nonfunctional currency in which the 
market discount bond is denominated 
(or in which the payments are 
determined). Accrued market discount 
(other than market discount currently 
included in income pursuant to section 
1278(b)) shall be translated into 
functional currency at the spot rate on 
the date the market discount bond is 
disposed of. No part of such accrued 
market discount is treated as exchange 
gain or loss. Accrued market discount 
currently includible in income pursuant 
to section 1278(b) shall be translated 
into functional currency at the average 
exchange rate for the accrual period. 
Exchange gain or loss with respect to 
accrued market discount currently 


includible in income under section 
1278(b) shall be determined in 
accordance with paragraph (b)(3) of this 
section relating to accrued interest 
income. 

(11) Example . The following example 
illustrates the provisions of this 
paragraph (b)(ll). 

Example. (A) X is a calendar year 
corporation with the U.S. dollar as its 
functional currency. On January 1 , 1990. X 
purchases a bond of M corporation for 99,530 
British pounds (£). The bond, which was 
issued on January 1.1989, has an issue price 
of £100,000, a stated redemption price at 
maturity of £100.000, and provides for annual 
pound payments of interest at 8 percent. The 
bond matures on December 31.1991. X 
purchased the bond at a market discount of 
3,470 pounds and did not elect to include the 
market discount currently in income under 
section 1278(b). X holds the bond to maturity 
and on December 31,1991, receives payment 
of £100.000 (plus £8.000 interest) when the 
exchange rate is £1 =$1.50. 

(B) Pursuant to paragraph (b)(ll) of this 
section. X computes market discount in units 
of nonfunctional currency. Thus, the market 
discount as defined under section 1278(a)(2) 
is £3.470. Accrued market discount (other 
than market discount currently included in 
income pursuant to section 1278(b)) is 
translated at the spot rate on the date the 
market discount bond is disposed of. 
Accordingly. X will translate the accrued 
market discount of £3.470 at the spot rate on 
December 31,1991 (£3,470X$1.50=$5,205). No 
exchange gain or loss is realized with respect 
to the £3,470 of accrued market discount. See 
paragraphs (b) (3) and (5) of this section for 
the realization and recognition of exchange 
gain or loss with respect to accrued interest 
and principal. 

(12) Tax exempt bonds . See $ 1.988- 
3(c)(2). which characterizes exchange 
loss realized with respect to a 
nonfunctional currency tax exempt bond 
as a reduction of interest income. 

(13) Nonfunctional currency debt 
exchanged for stock of obligor —(i) In 
general. Notwithstanding any other 
section of the Code other than section 
267,1091 or 1092, exchange gain or loss 
shall be realized and recognized by the 
holder and the obligor in accordance 
with the rules of paragraphs (b) (3) 
through (7) of this section with respect 
to the principal and accrued interest of a 
debt instrument described in paragraph 
(b)(2)(i) of this section that is acquired 
by the obligor in exchange for its stock, 
provided however, that such gain or loss 
shall be recognized only to the extent of 
the total gain or loss on the exchange 
(regardless of whether such gain or loss 
would otherwise be recognized). This 
rule shall apply whether the debt 
instrument is converted into stock 
according to its terms or exchanged 
pursuant to a separate agreement 
between the obligor and the holder. A 


debt instrument that is acquired by the 
obligor from a shareholder as a 
contribution to capital shall be treated 
for purposes of this set lion as 
exchanged for stock, whether or not 
additional stock is issued. 

(ii) Coordination with section 108. 
Section 988 and this section shall apply 
before section 108. Exchange gain 
realized by the obligor on an exchange 
described in paragraph (b)(13)(i) of this 
section shall not be treated as discharge 
of indebtedness income, but shall be 
considered to reduce the amount of the 
liability for purposes of computing the 
obligor’s income on the exchange under 
section 108(e)(4), section 108(e)(6) or 
section 108(e)(10). 

(iii) Effective date. This paragraph 
(b){13) shall be effective for exchanges 
of debt for stock effected after 
September 21,1989. 

(iv) Examples. The following 
examples illustrate the operation of this 
paragraph (b)(13). In each such example, 
assume that sections 207,1091 and 1092 
do not apply. 

Example 1. (i) X is a calendar year U.S. 
corporation with the U.S. dollar as its 
functional currency. On January 1,1990 (the 
issue date), X acquired a convertible bond 
maturing on December 31,1998, issued by Y 
corporation, a U.K. corporation with the 
British pound (£) as its functional currency. 
The issue price of the bond is £100,000, the 
stated redemption price at maturity is 
£100.000, and the bond provides for annual 
pound interest payments at the rate of 10%. 
The terms of the bond also provide that at 
any time prior to December 31.1998, the 
holder may surrender all of his interest in the 
bond in exchange for 20 shares of Y common 
stock. On January 1,1994. X surrenders his 
interest in the bond for 20 shares of Y 
common stock. Assume the following: (a) The 
spot rate on January 1,1990. is £1 =$1.30, (b) 
The spot rate on January 1.1994. is £1 =$1.50, 
and (cj The 20 shares of Y common stock 
have a market value of £200,000 on January 1. 
1994. 

(ii) Pursuant to paragraph (b)(13) of this 
section. X will realize and recognize 
exchange gain with respect to the issue price 
(£100,000) of the bond on January t, 1994, 
when the bond is converted to stock. X will 
compute exchange gain pursuant to 
paragraph (b)(5) of this section by translating 
the issue price at the spot rate on the 
conversion date (£100.000x$1.50 = $150,000) 
and subtracting from such amount the issue 
price translated at the spot rate on the date X 
acquired the bond (£100,000 x $1.30 = 

$130,000). Thus, X will realize and recognize 
$20,000 of exchange gain. X's basis in the 20 
shares of Y common stock is $150,000 
($130,000 substituted basis + $20,000 
recognized gain). 

Example 2. (i) X, a foreign corporation with 
the British pound (£) as its functional 
currency, lends £100 at a market rate of 
interest to Y. its wholly-owned U.S. 
subsidiary, on January 1, 1990, on which date 
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the spot exchange rate is £1 =$1. Y’s 
functional currency is the U.S. dollar. On 
January 1.1992, when the spot exchange rate 
is ft=$.50. X cancels the debt as a 
contribution to capital. Pursuant to paragraph 

(b)(13) of this section, Y will realize and 
recognize exchange gain with respect to the 
£100 issue price of the debt instrument on 
January 1,1992. Y will compute exchange 
gain pursuant to paragraph (b)(6) of this 
section by translating the issue price at the 
spot rate on the date Y became the obligor 
(£100 x$l =$100) and subtracting from such 
amount the issue price translated at the spot 
rate on the date of extinguishment 
(£100x8.50=$50). Thus, Y will realize and 
recognize $50 of exchange gain. 

(ii) Under section 108(e)(6), on the 
acquisition of its indebtedness from X as a 
contribution to capital Y is treated as having 
satisfied the debt with an amount of money 
equal to X’s adjusted basis in the debt (£100). 
For purposes of section 108(e)(6), X’s adjusted 
basi9 is translated into United States dollars 
at the spot rate on the date Y acquires the 
debt (£1 =$.50). Therefore, Y is treated as 
having satisfied the debt for $50. Pursuant to 
paragraph (b)(13) of this section, for purposes 
of section 108 the amount of the indebtedness 
is considered to be reduced by the exchange 
gain from $100 to $50. Accordingly, Y 
recognizes $50 of exchange gain and no 
discharge of indebtedness income on the 
extinguishment of its debt to X. 

(iii) if X were a United States taxpayer 
with a dollar functional currency and a $100 
basis in Y’s obligation. X would realize and 
recognize an exchange loss of $50 under 
paragraph (b)(5) of this section on the 
contribution of the debt to Y. The recognized 
loss would reduce X’s adjusted basis in the 
debt from $100 to $50, so that for purposes of 
applying section 108(e)(6) Y is treated as 
having satisfied the debt for $50. Accordingly, 
under these facts as well Y would recognize 
$50 of exchange gain and no discharge of 
indebtedness income. 

Example 3. (i) X and Y are unrelated 
calendar year U.S. corporations with the U.S. 
dollar as their functional currency. On 
January 1.1990 (the issue date). X acquires 
Y’s bond maturing on December 31,1999. The 
issue price of the bond is £100,000, the stated 
redemption price at maturity is £100.000. and 
the bond provides for annual pound interest 
payments at the rate of 10%. On January 1. 
1994, X and Y agree that Y will redeem its 
bond from X in exchange for 20 shares of Y 
common stock. Assume the following: 

(a) The spot rate on January 1,1990, is 

£1 =$ 1 . 00 . 

(b) The spot rate on January 1,1994, is 
£1 =$.50, 

(c) Interest rates on equivalent bonds have 
increased so that as of January 1.1994, the 
value of Y’s bond has declined to £90,000. and 

(d) The 20 shares of Y common stock have 
a market value of £90,000 as of January 1, 

1994. 

(ii) Pursuant to paragraph (b)(13) of this 
section. X will realize and recognize 
exchange loss with respect to the issue price 
(£100,000) of the bond on January 1,1994, 
when the bond is exchanged for stock. X will 
compute exchange lo9s pursuant to paragraph 
(b)(5) of this section by translating the issue 


price at the spot rate on the exchange date 
(£100,000 X $ 50=$50,000) and subtracting 
from such amount the issue price translated 
at the spot rate on the date X acquired the 
bond (£100.000X$1.00=$100.000). Thus. X 
will compute $50,000 of exchange loss, all of 
which will be realized and recognized 
because it does not exceed the total $55,000 
realized loss on the exchange ($45,000 worth 
of stock received less $100,000 basis in the 
exchanged bond). 

(iii) Pursuant to paragraph (b)(13) of this 
section. Y will realize and recognize 
exchange gain with respect to the issue price, 
computed under paragraph (b)(6) of this 
section by translating the issue price at the 
spot rate on the date Y became the obligor 
(£100,000 x 81.00 = 8100,000) and subtracting 
from such amount the issue price translated 
at the spot rate on the exchange date 
(£100.000X$.50=$50.000). Thus. Y will realize 
and recognize $50,000 of exchange gain. 
Under section 108(e)(10). on the transfer of 
stock to X in satisfaction of its indebtedness 
Y is treated as having satisfied the 
indebtedness with an amount of money equal 
to the fair market value of the stock 
(£90,000 x $.50 = $45,000). Pursuant to 
paragraph (b)(13) of this section, for purposes 
of section 108 the amount of the indebtedness 
is considered to be reduced by the recognized 
exchange gain from $100,000 to $50,000. 
Accordingly, Y recognizes an additional 
$5,000 of discharge of indebtedness income 
on the exchange. 

Example 4. (i) The facts are the same as in 
Example 3 except that interest rates on 
equivalent bonds have declined, rather than 
increased, so that the value of Y’s bond on 
January 1,1994. has risen to £112,500; and X 
and Y agree that Y will redeem its bond from 
X on that date in exchange for 25 shares of Y 
common stock worth £112,500. Pursuant to 
paragraphs (b)(13) and (b)(5) of this section. 

X will compute $50,000 of exchange loss on 
the exchange with respect to the £100,000 
issue price of the bond. See Example 3. 
However, because X’s total loss on the 
exchange is only $43,750 ($56,250 worth of 
stock received less $100,000 basis in the 
exchanged bond), under the netting rule of 
paragraph (b)(13) of this section the realized 
exchange loss is limited to $43,750. 

(ii) Pursuant to paragraphs (b)(13) and 
(b)(6) of this section. Y will compute $50,000 
of exchange gain with respect to the issue 
price. See Example 3. Under section 
108(e)(10). Y is treated as having satisfied the 
$100,000 indebtedness with an amount of 
money equal to the fair market value of the 
stock (£112.500 x $.50=$56,250), resulting in a 
total gain on the exchange of $43,750. 
Accordingly, under paragraph (b)(13) of this 
section Y’s realized (and recognized) 
exchange gain on the exchange is limited to 
$43,750. Also pursuant to paragraph (b)(13) of 
this section, for purposes of section 108 the 
amount of the indebtedness is considered to 
be reduced by the recognized exchange gain 
from $100,000 to $56,250. Accordingly. Y 
recognizes no discharge of indebtedness 
income on the exchange. 

(14)—(15) [Reserved) 

(16) Coordination with section 267 
regarding debt instruments —(i) 


Treatment of a creditor. For rules 
applicable to a corporation included in a 
controlled group that is a creditor under 
a debt instrument see § 1.267(f)—1(h). 

(ii) Treatment of a debtor. [Reserved] 

(17) Coordination with installment 
method under section 453. [Reserved) 

(c) Item of expense or gross income or 
receipts which is to be paid or received 
after the date accrued (1) In general. 
Except as provided in § 1.988-5, 
exchange gain or loss with respect to an 
item described in § 1.988-l(a) (l)(ii) and 
(2)(ii) (other than accrued interest 
income or expense subject to paragraph 

(b) of this section) shall be realized on 
the date payment is made or received. 
Except as provided in the succeeding 
sentence, such exchange gain or loss 
shall be recognized in accordance with 
the applicable recognition provisions of 
the Internal Revenue Code. If the 
taxpayer’s right to receive income, or 
obligation to pay an expense, is 
transferred or modified in a transaction 
in which gain or loss would otherwise 
be recognized, exchange gain or loss 
shall be realized and recognized only to 
the extent of the total gain or loss on the 
transaction. 

(2) Determination of exchange gain or 
loss with respect to an item of gross 
income or receipts. Exchange gain or 
loss realized on an item of gross income 
or receipts described in paragraph (c)(1) 
of this section shall be determined by 
multiplying the units of nonfunctional 
currency received by the spot rate on 
the payment date, and subtracting from 
such amount the amount determined by 
multiplying the units of nonfunctional 
currency received by the spot rate on 
the booking date. The term “spot rate on 
the payment date” means the spot rate 
determined under § 1.988-l(d) on the 
date payment is received or otherwise 
taken into account. Pursuant to § 1.988- 
1(d)(3), a taxpayer may use a spot rate 
convention for purposes of determining 
the spot rate on the payment date. The 
term “spot rate on the booking date” 
means the spot rate determined under 

§ 1.988-l(d) on the date the item of gross 
income or receipts is accrued or 
otherwise taken into account. Pursuant 
to 11.988-l(d)(3), a taxpayer may use a 
spot rate convention for purposes of 
determining the spot rate on the booking 
date. 

(3) Determination of exchange gain or 
loss with respect to an item of expense. 
Exchange gain or loss realized on an 
item of expense described in paragraph 

(c) (1) of this section shall be determined 
by multiplying the units of nonfunctional 
currency paid by the spot rate on the 
booking date and subtracting from such 
amount the amount determined by 
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multiplying the units of nonfunctional 
currency paid by the spot rate on the 
payment date. The term '‘spot rate on 
the booking date" means the spot rate 
determined under § 1.968-l(d) on the 
date the item of expense is accrued or 
otherwise taken into account. Pursuant 
to ft 1.98a— 1(d)(3), a taxpayer may use a 
spot rate convention for purposes of 
determining the spot rate on the booking 
date. The terra "spot rate on the 
payment date" means the spot rate 
determined under § 1.98&-l(d) on the 
date payment is made or otherwise 
taken into account. Pursuant to § 1.968- 
1(d)(3). a taxpayer may use a spot rate 
convention for purposes of determining 
the spot rate on the payment date. 

(4) Examples. The following examples 
illustrate the application of paragraph 
(c) of this section. 

Example 7. X is a calendar year 
corporation with the dollar as its functional 
currency. X is on the accrual method of 
accounting. On January 15.1989. X sells 
inventory for 10.000 Canadian dollars (C$). 
The spot rate on January 15.1989, is 
C$1 =U.S.$.35. On February 23,1989, when X 
receives payment of the C$10,000. the spot 
rate is C$1 =U.S.$.50. On February 23.1989. X 
will realize exchange loss. X’s loss is 
computed by multiplying the C$10,000 by the 
spot rate on the date the C$ 10,000 are 
received (C$10,000x .50 = U.S. $5,000) and 
subtracting from such amount, the amount 
computed by multiplying the C$10,000 by the 
spot rate on the booking date 
(C$10.000x.55=U.S. $5,500). Thus. X’s 
exchange loss on the transaction is U.S. $500 
(U.S. $5.000-U.S. $5,500). 

Example 2. The facts are the same as in 
Example 1 except that X uses a spot rate 
convention to determine the spot rate as 
provided in ft 1.968-l(d)(3). Pursuant to X’s 
spot rate convention, the spot rate at which a 
payable or receivable is booked is 
determined monthly for each nonfunctional 
currency payable or receivable by adding the 
spot rate at the beginning of the month and 
the spot rate at the end of the month and 
dividing by two. All payables and receivables 
in a nonfunctional currency booked during 
the month are translated into functional 
currency at the rate described in the 
preceding sentence. Further, the translation 
of nonfunctional currency paid with respect 
to a payable, and nonfunctional currency 
received with respect to a receivable, is also 
performed pursuant to the spot rate 
convention. Assume the spot rate determined 
under the spot rate convention for the month 
of January is C$1 = U.S. $.54 and for the 
month of February is C$1 = U.S. $.51. On the 
last date in February. X will realize exchange 
loss. X’s loss is computed by multiplying the 
C$10,000 by the spot rate convention for the 
month of February (C$10,000x U.S, $.51 = U.S. 
$5,100) and subtracting from 9 uch amount, the 
amount computed by multiplying the C$10,000 
by the spot rate convention for the month of 


January (CS10.000XU.S. $.54=$5.400). Thus, 
X’s exchange loss on the transaction is U.S, 
$300 (U.S. $5,100— U.S. $5,400). X’s basis in the 
C$10,000 is U.S. $5,400. 

Example 3. The facts are the same ss in 
Example 2 except that X has a standing order 
with X’s bank for the bank to convert any 
nonfunctional currency received in 
satisfaction of a receivable into U.S. dollars 
on the day received and to deposit those U.S. 
dollars in X’s U.S. dollar bank account. X 
may use its convention to translate the 
amount booked into U.S. dollars, but must 
use the U.S, dollar amounts received from the 
bank with respect to such receivables to 
determine X’s exchange gain or loss. Thus, if 
X receives payment of the C$10,000 on 
February 23,1989, when the spot rate is 
C$1 =U.S.$ .50. X determines exchange gain 
or loss by subtracting the amount booked 
under X’s convention (U.S.$5,400) from the 
amount of U.S. dollars received from the 
bank under the standing conversion order 
(assume $5,000). X's exchange loss is 
US$400. 

(d) Exchange gain or loss with respect 
to forward contracts, futures contracts 
and option contracts—{1} Scope— (i) In 
general. This paragraph (d) applies to 
forward contracts, futures contracts and 
option contracts described in § 1.988- 
1(a) (l)(ii) and (2)(iii). For rules 
applicable to currency swaps and 
notional principal contracts described in 
§ 1.988-l(a) (l)(ii) and (2)(iii), see 
paragraph (e) of this section. 

(ii) Treatment of spot contracts . Solely 
for purposes of this paragraph (d), a spot 
contract as defined in § 1.988-l(b) to 
buy or sell nonfunctional currency is not 
considered a forward contract or similar 
transaction described in ft 1.988- 
l(a)(2)(iii) unless such spot contract is 
disposed of (or otherwise terminated) 
prior to making or taking delivery of the 
currency. For example, if a taxpayer 
with the dollar as its functional currency 
enters into a spot contract to purchase 
British pounds, and takes delivery of 
such pounds under the contract, the 
delivery of the pounds is not a 
realization event under section 988(c)(5) 
and paragraph (e)(4)(ii) of this section 
because the contract is not considered a 
forward contract or similar transaction 
described in ft 1.988-1(a)(2)(iii). 

However, if the taxpayer sells or 
otherwise terminates the contract before 
taking delivery of the pounds, exchange 
gain or loss shall be realized and 
recognized in accordance with 
paragraphs (d) (2) and (3) of this section. 

(2) Realization of exchange gain or 
loss —(i) In general. Except as provided 
in ft 1.988-5, exchange gain or loss on a 
contract described in ft 1.988-2(d}(l) 


shall be realized in accordance with the 
applicable realization section of the 
Internal Revenue Code [e.g*, sections 
1001,1092, and 1256). See also section 
938(c)(5). For purposes of determining 
the timing of the realization of exchange 
gain or loss, sections 1092 and 1256 shall 
take precedence over section 988(c)(5). 

(ii) Realization by offset —(A) In 
general Except as provided in 
paragraphs (d)(2)(ii) (B) and (C) of this 
section, exchange gain or loss with 
respect to a transaction described in 
§ 1.988-l(a) (l)(ii) and (2)(iii) shall not 
be realized solely because such 
transaction is offset by another 
transaction (or transactions). 

(B) Exception where economic benefit 
is derived. If a transaction described in 
§ 1.983-l(a) (l)(ii) and (2)(iii) is offset by 
another transaction or transactions, 
exchange gain shall be realized to the 
extent the taxpayer derives, by pledge 
or otherwise, an economic benefit [eg., 
cash, property or the proceeds from a 
borrowing) from any gain inherent in 
such offsetting positions. Proper 
adjustment shall be made in the amount 
of any gain or loss subsequently realized 
for gain taken into account by reason of 
the preceding sentence. This paragraph 
(d)(2)(ii)(B) shall apply to transactions 
creating an offset after September 21, 
1989. 

(C) Certain contracts traded on an 
exchange. If a transaction described in 
§ 1.988-l(a) (1){») and (2}(iii) is traded 
on an exchange and it is the general 
practice of the exchange to terminate 
offsetting contracts, entering into an 
offsetting contract shall be considered a 
termination of the contract being offset. 

(iii) Clarification of section 988(c)(5). 

If the delivery date of a contract subject 
to section 988(c)(5) and paragraph 
(d)(4)(ii) of this section is different than 
the date the contract expires, then for 
puiposes of determining the date 
exchange gain or loss is realized, the 
term delivery date shall mean expiration 
date. 

(iv) Examples. The following 
examples illustrate the rules of this 
paragraph (d) (1) and (2). 

Example 1 . On August 1,1989, X. a 
calendar year corporation with the dollar as 
its functional currency, enters into a forward 
contract with Bank A to buy 100 New 
Zealand dollars for $80 for delivery on 
January 31.1990. (The forward purchase 
contract is not a section 1256 contract.) On 
November 1,1989, the market price for the • 
purchase of 100 New Zealand dollars for 
delivery on January 31,1990. is $76. On 








9194 


Federal Register / Vol. 57, No. 52 / Tuesday, March 17, 1992 / Rules and Regulations 


November 1.1989, X cancels its obligation 
under the forward purchase contract and 
pays Bank A $3.95 (the present value of $4 
discounted at 12% for the period) in 
cancellation of such contract. Under section 
1001 (a), X realizes an exchange loss of $3.95 
on November 1.1989, because cancellation of 
the forward purchase contract for cash 
results in the termination of X’s contract. 

Example 2. X is a corporation with the 
dollar as its functional currency. On January 
1.1989. X enters into a currency swap 
contract with Bank A under which X is 
obligated to make a series of Japanese yen 
payments in exchange for a series of dollar 
payments. On February 21,1992. X has a gain 
of $100,000 inherent in such contract as a 
result of interest rate and exchange rate 
movements. Also on February 21,1992, X 
enters into an offsetting swap with Bank A to 
lock in such gain. If on February 21,1992, X 
pledges the gain inherent in such offsetting 
positions as collateral for a loan. X’s initial 
swap contract is treated as being terminated 
on February 21,1992, under paragraph 
(d)(2)(ii)(B) of this section. Proper adjustment 
is made in the amount of any gain or loss 
subsequently realized for the gain taken into 
account by reason of paragraph (d)(2)(ii)(B) of 
this section. 

Example 3. X is a calendar year 
corporation with the dollar as its functional 
currency. On October 1.1989. X enters into a 
forward contract to buy 100.000 Swiss francs 
(Sf) for delivery on March 1,1990, for $51,220. 
Assume that the contract is a section 1256 
contract under section 1256(g)(2) and that 
section 1256(e) does not apply. Pursuant to 
section 1256(a)(1), the forward contract is 
treated as sold for its fair market value on 
December 31,1989. Assume that the fair 
market value of the contract is $1,000 
determined under $ 1.988-1 (g). Thus X will 
realize an exchange gain of $1,000 on 
December 31.1989. Such gain is subject to the 
character rules of § 1.988-3 and the source 
rules of § 1.988-4. 

(v) Extension of the maturity date of 
certain contracts . An extension of time 
for making or taking delivery under a 
contract described in paragraph (d)(1) of 
this section (e.g., a historical rate 
rollover as defined in 5 1988- • 

5(b)(2)(iii)(C)) shall be considered a sale 
or exchange of the contract for its fair 
market value on the date of the 
extension and the establishment of a 
new contract on such date. If, under the 
terms of the extension, the time value of 
any gain or loss recognized pursuant to 
the preceding sentence adjusts the price 
of the currency to be bought or sold 
under the new contract, the amount 
attributable to such time value shall be 
treated as interest income or expense 
for all purposes of the Code. However, 
the preceding sentence shall not apply 
and the amount attributable to the time 
value of any gain or loss recognized 
shall be treated as exchange gain or loss 
if the period beginning on the first date 
the contract is rolled over and ending on 
the date payment is ultimately made or 


received with respect to such contract 
does not exceed 183 days. 

(3) Recognition of exchange gain or 
loss. Except as provided in § 1.988-5 
(relating to section 988 hedging 
transactions), exchange gain or loss 
realized with respect to a contract 
described in paragraph (d)(1) of this 
section shall be recognized in 
accordance with the applicable 
recognition provisions of the Internal 
Revenue Code. For example, a loss 
realized with respect to a contract 
described in paragraph (d)(1) of this 
section which is part of a straddle shall 
be recognized in accordance with the 
provisions of section 1092 to the extent 
such section i9 applicable. 

(4) Determination of exchange gain or 
loss —(i) In general. Exchange gain or 
loss with respect to a contract described 
in § 1.98S—2(d)(1) shall be determined by 
subtracting the amount paid (or deemed 
paid), if any, for or with respect to the 
contract (including any amount paid 
upon termination of the contract) from 
the amount received (or deemed 
received), if any. for or with respect to 
the contract (including any amount 
received upon termination of the 
contract). Any gain or loss determined 
according to the preceding sentence 
shall be treated as exchange gain or 
loss. 

(ii) Special rules where taxpayer 
makes or takes delivery. If the taxpayer 
makes or takes delivery in connection 
with a contract described in paragraph 

(d)(1) of this section, any gain or loss 
shall be realized and recognized in the 
same manner as if the taxpayer sold the 
contract (or paid another person to 
assume the contract) on the date on 
which he took or made delivery for its 
fair market value on such date. See 
paragraph (d)(2)(iii) of this section 
regarding the definition of the term 
“delivery date.” This paragraph (d)(4)(ii) 
shall not apply in any case in which the 
taxpayer makes or takes delivery before 
June 11,1987. 

(iii) Examples. The following 
examples illustrate the application of 
paragraph (d)(4) of this section. 

Example 7. X is a calendar year 
corporation with the dollar as its functional 
currency. On October 1,1989. when the six 
month forward rate is $.4907. X enters into a 
forward contract to buy 100,000 New Zealand 
dollars (NZD) for delivery on March 1.1990. 
On March 1,1990, when X takes delivery of 
the 100.000 NZD. the spot rate is 1NZD equals 
$.48. Pursuant to section 988(c)(5) and 
paragraph (d)(4)(ii) of this section, a taxpayer 
that takes delivery of nonfunctional currency 
under a forward contract that is subject to 
section 988 is treated as if the taxpayer sold 
the contract for its fair market value on the 
date delivery is taken. If X sold the contract 
on March 1.1990. the transferee would 


require a payment of $1,070 
(($.48 X 100.000NZD) - ($.4907 X 100.000NZD) | 
to compensate him for the loss in value of the 
100.000NZD. Therefore. X realizes an 
exchange loss of $1,070. X has a basis in the 
100.000NZD of $48,000. 

Example 2. Assume the same facts as in 
Example 1 except that the contract is for 
Swiss francs and is a section 1256 contract. 
Assume further that on December 31.1989. 
the value to X of the contract as marked to 
market is $1,000. Pursuant to section 1256(a), 

X realizes an exchange gain of $1,000. Such 
gain, however, is characterized as ordinary 
income under § 1.988-3 and will be sourced 
under § 1.988-4. 

Example 3. X is a calendar year 
corporation with the dollar as its functional 
currency. On May 2,1989. X enters into an 
option contract with Bank A to purchase 
50.000 Canadian dollars (C$) for U.S. $42,500 
(C$1 = U.S. $.85) for delivery on or before 
September 18.1989. X pays a $285 premium to 
Bank A to obtain the option contract. On 
September 18.1989. when X exercises the 
option and takes delivery of the C$5O.GO0, the 
spot rate is C$1 equals U.S. $.90. Pursuant to 
section 988(c)(5) and paragraph (d)(4)(h) of 
this section, a taxpayer that takes delivery 
under an option contract that is subject to 
section 988 is treated as if the taxpayer sold 
the contract for its fair market value on the 
date delivery is taken. If X sold the contract 
for its fair market value on September 18, 
1989, X would receive U.S. $2,500 
((C$50,000 X U.S. $.90) - (C$50,000 X U.S. $.85)J. 
Accordingly. X is deemed to have received 
U.S. $2,500 on the sale of the contract at its 
fair market value. X will realize U.S. $2,215 
($2,500 deemed received less $285 paid) of 
exchange gain with respect to the delivery of 
Canadian dollars under the option contract. 

X s basis in the 50,000 Canadian dollars is 
U.S. $45,000. 

(5) (Reserved) 

(e) Currency swaps and other notional 
principal contracts —(1) In general. 
Except as provided in paragraph (e)(2) 
of this section or in § 1.988-5, the timing 
of income, deduction and loss with 
respect to a notional principal contract 
that is a section 988 transaction shall be 
governed by section 446 and the 
regulations thereunder. Such income, 
deduction and loss is characterized as 
exchange gain or loss (except as 
provided in another section of the 
Internal Revenue Code (or regulations 
thereunder). § 1.988-5, or in paragraph 

(f) of this section). 

(2) Special rules for currency swaps — 
(i) In general. Except as provided in 
paragraph (e)(2)(iii)(B) of this section, 
the provisions of this paragraph (e)(2) 
shall apply solely for purposes of 
determining the realization, recognition 
and amount of exchange gain or loss 
with respect to a currency swap 
contract, and not for purposes of 
determining the source of such gain or 
loss, or characterizing such gain or loss 
as interest. Except as provided in 
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§ 1.988-3(c), any income or loss realized 
with respect to a currency swap 
contract shall be characterized as 
exchange gain or loss (and not as 
interest income or expense). Any 
exchange gain or loss realized in 
accordance with this paragraph (e)(2) 
shall be recognized unless otherwise 
provided in an applicable section of the 
Code. For purposes of this paragraph 
(e)(2), a currency swap contract is a 
contract defined in paragraph (e)(2)(ii) 
of this section. With respect to a 
contract which requires the payment of 
swap principal prior to maturity of such 
contract, see paragraph (f) of this 
section. For purposes of this paragraph 
(e), the rules of paragraph (d)(2)(ii) of 
this section (regarding realization by 
offset) apply. See Example 2 of 
paragraph (d)(2)(iv) of this section. 

(ii) Definition of currency swop 
contract—[A] In general. A currency 
swap contract is a contract involving 
different currencies between two or 
more parties to— 

(7) Exchange periodic interim 
payments, as defined in paragraph 
(e)(2)(ii)(C) of this section, on or prior to 
maturity of the contract; and 
(2) Exchange the swap principal 
amount upon maturity of the contract. 

A currency swap contract may also 
require an exchange of the swap 
principal amount upon commencement 
of the agreement. 

(B) Swap principal amount. The swap 
principal amount is an amount of two 
different currencies which, under the 
terms of the currency swap contract, is 
used to determine the periodic interim 
payments in each currency and which is 
exchanged upon maturity of the 
contract. If such amount is not clearly 
set forth in the contract, the 
Commissioner may determine the swap 
principal amount. 

(C) Exchange of periodic interim 
payments. An exchange of periodic 
interim payments is an exchange of one 
or more payments in one currency 
specified by the contract for one or more 
payments in a different currency 
specified by the contract where the 
payments in each currency are 
computed by reference to an interest 
index applied to the swap principal 
amount. A currency swap contract must 
clearly indicate the periodic interim 
payments, or the interest index used to 
compute the periodic interim payments, 
in each currency, 

(iii) Timing and computation of 
periodic interim payments —(A) In 
general. Except as provided in 
paragraph (e)(2)(iii)(B) of this section 
and § 1.986-5, the timing and 
computation of the periodic interim 


payments provided in a currency swap 
agreement shall be determined by 
treating— 

(7) Payments made under the swap as 
payments made pursuant to a 
hypothetical borrowing that is 
denominated in the currency in which 
payments are required to be made (or 
are determined with reference to) under 
the swap, and 

(2) Payments received under the swap 
as payments received pursuant to a 
hypothetical loan that is denominated in 
the currency in which payments are 
received (or are determined with 
reference to) under the swap. 

Except as provided in paragraph 
(e)(2)(v) of this section, the hypothetical 
issue price of such hypothetical 
borrowing and loan shall be the swap 
principal amount. The hypothetical 
stated redemption price at maturity is 
the total of all payments (excluding any 
exchange of the swap principal amount 
at the inception of the contract) 
provided under the hypothetical 
borrowing or loan other than periodic 
interest payments under the principles 
of section 1273. For purposes of 
determining economic accrual under the 
currency swap, the number of 
hypothetical interest compounding 
periods of such hypothetical borrowing 
and loan shall be determined pursuant 
to a semiannual compounding 
convention unless the currency swap 
contract indicates otherwise. For 
purposes of determining the timing and 
amount of the periodic interim 
payments, the principles regarding the 
amortization of interest (see generally, 
sections 1272 through 1275 and 163(e)) 
shall apply to the hypothetical interest 
expense and income of such 
hypothetical borrowing and loan. 
However, such principles shall not apply 
to determine the time when principal is 
deemed to be paid on the hypothetical 
borrowing and loan. See paragraph 
(d)(2)(iii) of this section and Example 2 
of paragraph (d)(5) of this section with 
respect to the time when principal is 
deemed to be paid. With respect to the 
translation and computation of 
exchange gain or loss on any 
hypothetical interest income or expense, 
see § 1.988-2(b). The amount treated as 
exchange gain or loss by the taxpayer 
with respect to the periodic interim 
payments for the taxable year shall be 
the amount of hypothetical interest 
income and exchange gain or loss 
attributable to such interest income from 
the hypothetical borrowing and loan for 
such year less the amount of 
hypothetical interest expense and 
exchange gain or loss attributable to the 


interest expense from such hypothetical 
borrowing and loan for such year. 

(B) Effect of prepayment for purposes 
of section 956. For purposes of section 
956, the Commissioner may treat any 
prepayment of a currency swap as a 
loan. 

(iv) Timing and determination of 
exchange gain or loss with respect to 
the swap principal amount. Exchange 
gain or loss with respect to the swap 
principal amount shall be realized on 
the day the units of swap principal in 
each currency are exchanged. (See 
paragraph (e)(2)(ii)(A)(2) of this section 
which requires that the entire swap 
principal amount be exchanged upon 
maturity of the contract.) Such gain or 
loss shall be determined on the date of 
the exchange by subtracting the value 
(on such date) of the units of swap 
principal paid from the value of the units 
of swap principal received. This 
paragraph (e)(2)(iv) does not apply to an 
equal exchange of the swap principal 
amount at the commencement of the 
agreement at a market exchange rate. 

(v) Anti-abuse rules —(A) Method of 
accounting does not clearly reflect 
income. If the taxpayer’s method of 
accounting for income, expense, gain or 
loss attributable to a currency swap 
does not clearly reflect income, or if the 
present value of the payments to be 
made is not equivalent to that of the 
payments to be received (including the 
swap premium or discount, as defined in 
paragraph (e)(3)(ii) of this section) on 
the day the taxpayer enters into or 
acquires the contract, the Commissioner 
may apply principles analogous to those 
cf section 1274 or such other rules as the 
Commissioner deems appropriate to 
clearly reflect income. For example, in 
order to clearly reflect income the 
Commissioner may determine the 
hypothetical issue price, the 
hypothetical stated redemption price at 
maturity, and the amounts required to 
be taken into account within a taxable 
year. Further, if the present value of the 
payments to be made is not equivalent 
to that of the payments to be received 
(including the swap premium or 
discount, as defined in paragraph 
(e)(3)(ii) of this section) on the day the 
taxpayer enters into or acquires the 
contract, the Commissioner may 
integrate the swap with another 
transaction (or transactions) in order to 
clearly reflect income. 

(B) Terms must be clearly stated. If 
the currency swap contract does not 
clearly set forth the swap principal 
amount in each currency, and the 
periodic interim payments in each 
currency (or the interest index used to 
compute the periodic interim payments 
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in each currency), die Commissioner 
may defer any income, deduction, gain 
or loss with respect to such contract 
until termination of the contract. 

(3) Amortization of swop premium or 
discount in the case of off-market 
currency swaps —(i) In general. An "off- 
market currency swap” is a currency 
swap contract under which the present 
value of the payments to be made is not 
equal to that of the payments to be 
received on the day the taxpayer enters 
into or acquires the contract (absent the 
swap premium or discount, as defined in 
paragraph (e)(3)(ii) of this section). 
Generally, such present values may not 
be equal if the swap exchange rate (as 
defined in paragraph (e)(3)(iii) of this 
section) is not the spot rate, or the 
interest indices used to compute the 
periodic interim payments do not reflect 
current values, on the day the taxpayer 
enters into or acquires the currency 
swap. 

(ii) Treatment of taxpayer entering 
into or acquiring an off-market currency 
swap. If a taxpayer that enters into or 
acquires a currency swap makes a 
payment (that is, the taxpayer pays a 
premium, “swap premium," to enter into 
or acquire the currency swap) or 
receives a payment (that is, the taxpayer 
enters into or acquires the currency 
swap at a discount, “swap discount") in 
order to make the present value of the 
amounts to be paid equal the amounts to 
be received, such payment shall be 
amortized in a manner which places the 
taxpayer in the same position it would 
have been in had the taxpayer entered 
into a currency swap contract under 
which the present value of the amounts 
to be paid equal the amounts to be 
received (absent any swap premium or 
discount). Thus, swap premium or 
discount shall be amortized as follows— 

(A) The amount of swap premium or 
discount that is attributable to the 
difference between the swap exchange 
rate (as defined in paragraph (e)(3)(iii) 
of this section) and the spot rate on the 
date the contract is entered into or 
acquired shall be taken into account as 
income or expense on the date the swap 
principal amounts are taken into 
account; and 

(B) The amount of swap premium or 
discount attributable to the difference in 
values of the periodic interim payments 
shall be amortized in a manner 
consistent with the principles of 
economic accrual. Cf. section 171. 

Any amount taken into account 
pursuant to this paragraph (e)(3)(ii) shall 
be treated as exchange gain or loss. 

(iii) Definition of swap exchange rate. 
The swap exchange rate is the single 
exchange rate set forth in the contract at 


which the swap principal amounts are 
determined. If the swap exchange rate is 
not clearly set forth in the contract, the 
Commissioner may determine such rate, 

(iv) [Reserved] 

(4) Treatment of taxpayer disposing of 
a currency swap. Any gain or Loss 
realized on the disposition or the 
termination of a currency swap is 
exchange gain or loss. 

(5) Examples. The following examples 
illustrate the application of this 
paragraph (e). 

Example t (i) C is an accrual method 
calendar year corporation with the dollar as 
its functional currency. On January 1,1989, C 
enters into a currency swap with J with the 
following terms: 

(1) the principal amount is $150 and 100 
British pounds (£) (the equivalent of $150 on 
the effective date of the contract assuming a 
spot rate of £1 =$1.50 on January 1,1989); 

(2) C will make payments equal to 10% of 
the dollar principal amount on December 31, 
1989, and December 31.1990; 

(3) J will make payments equal to 12% of 
the pound principal amount on December 31. 
1989. and December 31.1990: and 

(4) on December 31.1990, C will pay to J 
the $150 principal amount and J will pay to C 
the £100 principal amount. 

Assume that the spot rate is £1 =$1.50 on 
January 1,1989, £1=$1.40 on December 31. 
1989, and £1 =$1.30 on December 31.1990. 
Assume further that the average rate for 1989 
is £1=$1.45 and for 1990 is £1=$1.35. 

(ii) Solely for determining the realization of 
gain or loss in accordance with paragraph 
(e)(2) of this section (and not for purposes of 
determining whether any payments are 
treated as interest). C will treat the dollar 
payments made by C as payments made 
pursuant to a dollar borrowing with an issue 
price of $150, a stated redemption price at 
maturity of $150, and yield to maturity of 10%. 
C will treat the pound payments received as 
payments received pursuant to a pound loan 
with an issue price of £100, a stated 
redemption price at maturity of £100, and a 
yield of 12% to maturity. Pursuant to $ 1.988- 
2 (b), C is required to compute hypothetical 
accrued pound interest income at the average 
rate for the accrual period and then 
determine exchange gain or loss on the day 
payment is received with respect to such 
accrued amount. Accordingly. C will accrue 
$17.40 (£12x$1.45) in 1989 and $16.20 
(£12 x $1.35) in 1990. C also will compute 
hypothetical exchange loss of $60 on 
December 31.1989 [(£12x$1.40)- 
(£12x$145)J and hypothetical exchange loss 
of $60 on December 31, 1990 |(£12x$1.30)- 
(£l2x$1.35)|. All such hypothetical interest 
income and exchange loss are characterized 
and sourced as exchange gain and loss. 
Further. C is treated as having paid $15 
($150x10%) of hypothetical interest on 
December 31.1989. and again on December 
31.1990. Such hypothetical interest expense 
is characterized and sourced as exchange 
loss. Thus. C will have a net exchange gain of 
$1.80 ($17.40 — $.80-$15.00) with respect to 
the periodic interim payments in 1989 and a 
net exchange gain of $60 


($16.20-$60-$15.00) with respect to the 
periodic interim payments in 1990. Finally. C 
will realize an exchange loss on December 
31.1990 with respect to the exchange of the 
swap principal amount. This loss is 
determined by subtracting the value of the 
units of swap principal paid ($150) From the 
value of the units of swap principal received 
(£100 X$1.30=$130) resulting in a $20 
exchange loss. 

Example 2. (i) C is an accrual method 
calendar year corporation with the dollar us 
its functional currency. On January 1,1989, 
when the spot rate is £1 =$1.50, C enters into 
a currency swap contract with J under which 
C agrees to make and receive the following 
payments: 


Date 

C pays 

J pays 

December 31. 1989- 

$15.00 

£12.00 

December 31. 1990. 

41.04 

12.00 

December 31. 1991. 

0.00 

12-00 

December 31. 1992- 

150.00 

112.00 


(ii) Under paragraph (e)(2)(iii) of this 
section, C must treat the dollar periodic 
interim payments under the swap as 
made pursuant to a hypothetical dollar 
borrowing. The hypothetical issue price 
is $150 and the stated redemption price 
at maturity is $206.04. The amount of 
hypothetical interest expense must be 
amortized in accordance with economic 
accrual. Thus J must include and C must 
deduct periodic interim payment 
amounts as follows; 



Amount 
taaen into 
account 

Adjusted 
issue pnee 

December 31. 1989- 

$15.00 

150.00 

December 31. 1990. 

$15.00 

123.96 

December 31. 1991. 

$12.40 

136.36 

December 31. 1092.- 

13.64 



(iii) Gain or los6 with respect to the 
periodic interim payments of the currency 
swap is determined under paragraph 
(e)(2)(iii)(A) of this section with respect to the 
dollar cash flow amortized as set forth above 
and the corresponding pound cash flow as 
stated in the currency swap contract. Gain or 
loss with respect to the principal payments 
(i.e., $150 and £100) exchanged on December 
31,1992. is determined under paragraph 
(e)(2)(iv) of this section on December 31.1992. 
notwithstanding that under the principles 
regarding amortization of interest $29.04 
would have been regarded as a payment of 
principal on December 31.1990. 

Example 3 . (i) X is a corporation on the 
accrual method of accounting with the dollar 
as its functional currency and the calendar 
year as its taxable year. On January 1,1989. 

X enters into a three year currency swap 
contract with Y with the following terms. The 
swap principal amount is $100 and the Swiss 
franc (Sf) equivalent of such amount which 
equals Sf200 translated at the swap exchange 
rate of $1 =Sf2. There is no initial exchange 
of the swap principal amount. The interest 



















Federal Register / Vol. 57. No. 52 / Tuesday. March 17. 1992 / Rules and Regulations 


9197 


rates used to compute the periodic interim 
payments are 10% compounded annually for 
U.S. dollar payments and 5% compounded 
annually for Swiss franc payments. Thus, 
under the currency swap, X agrees to pay Y 
$10 (10% x $100) on December 31st of 1989, 
1990 and 1991 and to pay Y the swap 
principal amount of $100 on December 31. 
1991. Y agrees to pay X SflO (5%xSf200) on 
December 31st of 1989.1990 and 1991 and to 
pay X the swap principal amount of Sf200 on 
December 31.1991. Assume that the average 
rate for 1989 and the spot rate on December 
31.1989, is $1 =Sf2.5. 

(ii) Under paragraph (e)(2)(iii) of this 
section, on December 31.1989, X will realize 
an exchange loss of $6 (the sum of $10 of loss 
by reason of the $10 periodic interim payment 
paid to Y and $4.00 of gain, the value of SflO 
on December 31,1989, from the receipt of SflO 
on such date). 

(iii) On January 1,1990, X transfers its 
rights and obligations under the swap 
contract to Z. an unrelated corporation. Z has 
the dollar as its functional currency, is on the 
accrual method of accounting, and has the 
calendar year as its taxable year. On January 
1,1990. the exchange rate is $1 =Sf2.50. The 
relevant dollar interest rate is 8% 
compounded annually and the relevant Swiss 
franc interest rate is 5% compounded 
annually. Because of the movement in 
exchange and interest rates, the agreement 
between X and Z to transfer the currency 
swap requires X to pay Z $23.56 (the swap 
discount as determined under paragraph 
(e)(3) of this section). 

(iv) Pursuant to paragraph (e)(4) of this 
section, X may deduct the loss of $23.50 in 
1990. The loss is characterized under § 1.988- 
3 and sourced under $ 1.988^1. 

(v) Pursuant to paragraph (e)(3)(ii) of this 
section, Z is required to amortize the $23.56 
received as follows. The amount of the $23.56 
payment that is attributable to movements in 
exchange rates ($20) is taken into account on 
December 31,1991, the date the swap 
principal amounts are exchanged, under 
paragraph (e)(3)(ii)(A) of this section. This 
amount is the present value (discounted at 
10%, the rate under the currency swap 
contract used to compute the dollar periodic 
interim payments) of the financial asset 
required to compensate Z for the loss in value 
of the hypothetical Swiss franc loan resulting 
from movements in exchange rates between 
January 1,1989 and January 1,1990. This 
amount is determined by assuming that 
interest rates did not change from the date 
the swap originally was entered into (January 
1.1989), but that the exchange rate is 

$1 = Sf2.50. Under this assumption, a taxpayer 
undertaking the obligation to pay dollars 
under the currency swap on January 1 , 1990, 
would only agree to pay $8 for SflO on 
December 31,1990 and $88 for Sf210 on 
December 31,1991. because the exchange 
rates have moved from $1 = Sf2 to $1 = Sf2.50. 
rhus, Z requires $2 on December 31,1990 and 
$22 on December 31,1991 to compensate for 
the amount of dollar payments Z is required 
to make in exchange for the Swiss francs 
received on December 31.1990 and 1991. The 
present value of $2 on December 31.1990 and 
$22 on December 31,1991 discounted at the 
rate for U.S. dollar payments of 10% is $20 


($1.82+$18.18). This amount is discounted at 
the rate for U.S. dollar payments (i.e.. at the 
historic rate) because the amount of the 
$23.56 payment received by Z that is 
attributable to movements in interest rates is 
computed and amortized separately as 
provided in the following paragraph. 

(vi) Pursuant to paragraph (e)(3)(ii)(B) of 
this section. Z is required to amortize the 
portion of the $23.56 payment attributable to 
movements in interest rates under principles 
of economic accrual over the term of the 
currency swap agreement. The amount of the 
$23.56 payment that is attributable to 
movements in interest rates (assuming that 
exchange rates have not changed) is the 
present value ($3.56) of the excess ($2.00 in 
1990 and $2.00 in 1991) of the periodic interim 
payments Z is required to pay under the 
currency swap agreement ($10 in 1990 and 
$10 in 1991) over the amount Z would be 
required to pay if the currency swap 
agreement reflected current interest rates on 
the day Z acquired the swap contract ($8 in 
1990 and $8 in 1991) discounted at the 
appropriate dollar interest rate on January 1, 
1990. Thus, under principles of economic 
accrual (e.g.. see section 171 of the Code). Z 
will include in income $1.72 on December 31. 
1990, the amount that, when added to the 
interest ($.28) on the $3.56 computed at the 8% 
rate on the date Z acquired the currency 
swap contract, will equal the $2.00 needed to 
compensate Z for the movement in interest 
rates between January 1.1989 and January 1. 
1990. Z also will include in income $1.85 on 
December 31.1991, the amount that, when 
added to the interest ($.15) on the $1.85 (the 
remaining balance of the $3.56 payment) 
computed at the 8% rate on the date Z 
acquired the currency swap contract, will 
equal the $2.00 needed to compensate Z for 
the movement in interest rates between 
January 1.1990 and January 1,1991. This 
amount is computed assuming exchange rates 
have not changed because the amount 
attributable to movements in exchange rates 
is computed and amortized separately under 
the preceding paragraph. 

(6) Special effective date for rules 
regarding currency swaps. Paragraph 

(e)(3) of this section regarding 
amortization of swap premium or 
discount in the case of off-market 
currency swaps shall be effective for 
transactions entered into after 
September 21,1989, unless such swap 
premium or discount was paid or 
received pursuant to a binding contract 
with an unrelated party that was 
entered into prior to such date. For 
transactions entered into prior to this 
date, see Notice 89-21,1989-6 I.R.B. 23. 

(7) [Reserved] 

(f) Substance over form —(1) In 
general. If the substance of a transaction 
described in § 1.988-1 (a)(1) differs from 
its form, the timing, source, and 
character of gains or losses with respect 
to such transaction may be 
recharacterized by the Commissioner in 
accordance with its substance. For 
example, if a taxpayer enters into a 


transaction that it designates a 
“currency swap contract” that requires 
the prepayment of all payments to be 
made or to be received (but not both), 
the Commissioner may recharacterize 
the contract as a loan. In applying the 
substance over form principle, separate 
transactions may be integrated where 
appropriate. See also § 1.861-9T(b)(l). 

(2) Example . The following example 
illustrates the provisions of this 
paragraph (f). 

Example, (i) On January 1.1990. X, a U.S. 
corporation with the dollar as its functional 
currency, enters into a contract with Y under 
which X will pay Y $100 and Y will pay X 
LClOO on January 1,1990, and X will pay Y 
LC109.3 and Y will pay X $133 on December 
31.1992. On January 1,1990, the spot 
exchange rate is LCl = $l and the 3 year 
forward rate is LCl = $.8218. X's cash flows 
are summarized below: 


Date 

Dollar 

LC 

1/1/90. 

(100) 

0 

100 

12/31/90. 

0 

12/31/91 .. 

0 

0 

12/31/92...... 

133 

(109.3) 



(ii) X and Y designate this contract as a 
"currency swap.” Notwithstanding this 
designation, for purposes of determining the 
timing, source, and character with respect to 
the transaction, the transaction is 
characterized by the Commissioner in 
accordance with its substance. Thus, the 
January 1,1990, exchange by X of $100 for LC 
100 is treated as a spot purchase of LCs by X 
and the December 31,1992, exchange by X at 
109.3LC for $133 is treated as a forward sale 
of LCs by X. Under such treatment there 
would be no tax consequences to X under 
paragraph (e)(2) of this section in 1990,1991, 
and 1992 with respect to this transaction 
other than the realization of exchange gain or 
loss on the sale of the LC109.3 on December 
31,1992. Calculation of such gain or loss 
would be governed by the rules of paragraph 
(d) of this section. 

(g) Effective date. Except as otherwise 
provided in this section, this section 
shall be effective for taxable years 
beginning after December 31,1986. Thus, 
except as otherwise provided in this 
section, any payments made or received 
with respect to a section 988 transaction 
in taxable years beginning after 
December 31.1986, are subject to this 
section. 

§ 1.988-3 Character of exchange gain or 
loss. 

(a) In general. The character of 
exchange gain or loss recognized on a 
section 988 transaction is governed by 
section 988 and this section. Except as 
otherwise provided in section 
988(c)(1)(E), section 1092. § 1.988-5 and 
this section, exchange gain or loss 
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realized with respect to a section 988 
transaction (including a section 1258 
contract that is also a section 988 
transaction) shall be characterized a9 
ordinary gain or loss. Accordingly, 
unless a valid election is made under 
paragraph (b) of this section, any section 
providing special rules for capital gain 
or loss treatment such as sections 1233. 
1234.1234A, 1236 and 1256(f)(3). shall 
not apply. 

(b) Election to characterize exchange 
gain or loss on certain identified 
forward contracts, futures contracts and 
option contracts as capital gain or 
loss —(1) In generaL Except as provided 
in paragraph (b)(2) of this section, a 
taxpayer may elect, subject to the 
requirements of paragraph (b)(3) of this 
section, to treat any gain or loss 
recognized on a contract described in 
§ 1.988-2(d)(l) as capital gain or loss, 
but only if the contract— 

(1) Is a capital asset in the hands of 
the taxpayer 

(ii) Is not part of a straddle within the 
meaning of section 1092(c) (without 
regard to subsections (c)(4) or (e)); and 

(hi) Is not a regulated futures contract 
or nonequity option with respect to 
which an election under section 
988{c)(l)(D)(ii) is in effect. 

If a valid election under this paragraph 
(b) is made with respect to a section 
1256 contract, section 1256 shall govern 
the character of any gain or loss 
recognized on such contract. 

(2) Special rule for contracts that 
become part of a straddle after an 
election is made. If a contract which is 
the subject of an election under 
paragraph (b)(1) of this section becomes 
part of a straddle within the meaning of 
section 1092(c) (without regard to 
subsections (c)(4) or (e)) after the date of 
the election, the election shall be invalid 
with respect to gains from such contract 
and the Commissioner, in his sole 
discretion, may invalidate the election 
with respect to losses. 

(3) Requirements for making the 
election. A taxpayer elects to treat gain 
or loss on a transaction described in 
paragraph (b)(1) of this section as 
capital gain or loss by dearly identifying 
such transaction on its books and 
records on the date the transaction is 
entered into. No specific language or 
account is necessary for identifying a 
transaction referred to in the preceding 
sentence. However, the method of 
identification must be consistently 
applied and must clearly identify the 
pertinent transaction as subject to the 
section 988(a)(1)(B) election. The 
Commissioner, in his sole discretion, 
may invalidate any purported election 


that does not comply with the preceding 
sentence. 

(4) Verification. A taxpayer that has 
made an election under $ 1.988-3{b){3) 
must attach to his income tax return a 
statement which sets forth the following: 

(i) A description and the date of each 
election made by the taxpayer during 
the taxpayer’s taxable yean 

(ii) A statement that each election 
made during the taxable year was made 
before the close of the date the 
transaction was entered into; 

(iii) A description of any contract for 
which an election was in effect and the 
date such contract expired or was 
otherwise sold or exchanged during the 
taxable year: 

(iv) A statement that the contract was 
never part of a straddle as defined in 
section 1092; and 

(v) A statement that all transactions 
subject to the election are included on 
the statement attached to the taxpayer’s 
income tax return. 

In addition to any penalty that may 
otherwise apply, the Commissioner, in 
his sole discretion, may invalidate any 
or all elections made during the taxable 
year under § 1.988-3(b)(l) if the 
taxpayer fails to verify each election as 
provided in this $ 1.986-3{b)(4). The 
preceding sentence shall not apply if the 
taxpayer’s failure to verify each election 
was due to reasonable cause or bona 
fide mistake. The burden of proof to 
show reasonable cause or bona fide 
mistake made in good faith is on the 
taxpayer. 

(5) Independent verification—[i) 

Effect of independent verification. If the 
taxpayer receives independent 
verification of the election in paragraph 
(b)(3) of this section, the taxpayer shall 
be presumed to have satisfied the 
requirements of paragraphs (b) (3) and 
(4) of this section. A contract that is a 
part of a straddle as defined in section 
1092 may not be independently verified 
and shall be subject to the rules of 
paragraph (b)(2) of this section. 

(ii) Requirements for independent 
verification. A taxpayer receives 
independent verification of the election 
in paragraph (b)(3) of this section if— 

(A) The taxpayer establishes a 
separate account(s) with an unrelated 
broker(s) or deaier(s) through which all 
transactions to be independently 
verified pursuant to this paragraph (b)(5) 
are conducted and reported. 

(B) Only transactions entered into on 
or after the date the taxpayer 
establishes such account may be 
recorded in the account. 

(C) Transactions subject to the 
election of paragraph (b)(3) of this 
section are entered into such account on 


the date such transactions are entered 
into. 

(D) The broker or dealer provides the 
taxpayer a statement detailing the 
transactions conducted through such 
account and includes on such statement 
the following: “Each transaction 
identified in this account is subject to 
the election set forth in section 
988(a)(1)(B).” 

(iii) Special effective date for 
independent verification. The rules of 
this paragraph (b)(5) shall be effective 
for transactions entered into after March 
17,1992. 

(6) Effective date. Except as otherwise 
provided, this paragraph (b) is effective 
for taxable years beginning on or after 
September 21,1989. For prior taxable 
years, any reasonable contemporaneous 
election meeting the requirements of 
section 988(a)(1)(B) shall satisfy this 
paragraph (bk 

(c) Exchange gain or loss treated as 
interest —(1) In general Except as 
provided in this paragraph (c)(1), 
exchange gain or loss realized on a 
section 988 transaction shall not be 
treated as interest income or expense. 
Exchange gain or loss realized on a 
section 988 transaction shall be treated 
as interest income or expense as 
provided in paragraph (c)(2) of this 
section with regard to tax exempt 
bonds. 5 1.988-2(eH2p)(B), § 1.988-5, 
and in administrative pronouncements. 
See § 1.861-0T{b), providing rules for the 
allocation of certain items of exchange 
gain or loss in the same manner as 
interest expense. 

(2) Exchange loss realized by tne 
holder on nonfunctional currency tax 
exempt bonds. Exchange loss realized 
by the holder of a debt instrument the 
interest on which is excluded from gross 
income under section 103(a) or any 
similar provision of law shall be treated 
as an offset to and reduce total interest 
income received or accrued with respect 
to such instrument Therefore, to the 
extent of total interest income, no 
exchange loss shall be recognized. This 
paragraph (c)(2) shall be effective with 
respect to debt instruments acquired on 
or after June 24.1987. 

(d) Effective date. Except as otherwise 
provided in this section, this section 
shall be effective for taxable years 
beginning after December 31.1986. Thus, 
except as otherwise provided in this 
section, any payments made or received 
with respect to a section 988 transaction 
in taxable years beginning after 
December 31.1986. are subject to this 
section. Thus, for example, a payment 
made prior to January 1.1987, under a 
forward contract that results in the 
deferral of a loss under section 1092 to a 
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taxable year beginning after December 
31,1986, is not characterized as an 
ordinary loss by virtue of paragraph (a) 
of this section because payment was 
made prior to January 1,1987. 

§ 1.988-4 Source of gain or toss realized 
cn a section 988 transaction. 

(a) In general. Except as otherwise 
provided in § 1.988-5 and this section, 
the source of exchange gain or loss shall 
be determined by reference to the 
residence of the taxpayer. This rule 
applies even if the taxpayer has made 
an election under § 1.988-3(b) to 
characterize exchange gain or loss as 
capital gain or loss. This section takes 
precedence over section 885. 

(b) Qualified business unit —(1 ) In 
general. The source of exchange gain or 
loss shall be determined by reference to 
the residence of the qualified business 
unit of the taxpayer on whose books the 
asset, liability, or item of income or 
expense giving rise to such gain or loss 
is properly reflected. 

(2) Proper reflection on the books of 
the taxpayer or qualified business 
unit —(i) In general. Whether an asset, 
liability, or item of income or expense is 
properly reflected on the books of a 
qualified business unit is a question of 
fact. 

(ii) Presumption if booking practices 
are inconsistent It shall be presumed 
that an asset, liability, or item of income 
or expense is not properly reflected on 
the books of the qualified business unit 
if the taxpayer and its qualified business 
units employ inconsistent booking 
practices with respect to the same or 
similar assets, liabilities, or items of 
income or expense. If not properly 
reflected on the books, the 
Commissioner may allocate any asset, 
liability, or item of income or expense 
between or among the taxpayer and its 
qualified business units to properly 
reflect the source (or realization) of 
exchange gain or loss. 

(c) Effectively connected exchange 
gain or loss. Notwithstanding 
paragraphs (a) and (b) of this section, 
exchange gain or loss that under 
principles similar to those set forth in 

§ 1.864-4(c) arises from the conduct of a 
United States trade or business shall be 
sourced in the United States and such 
gain or loss shall be treated as 
effectively connected to the conduct of a 
United States trade or business for 
purposes of sections 871(b) and 882 
(a)(1). 

(d) Residence —(1) In general. Except 
as otherwise provided in this paragraph 
Id), for purposes of sections 985 through 
989, the residence of any person shall 

be— 


(1) In the case of an individual, the 
country in which such individual's tax 
home (as defined in section 911(d)(3)) is 
located; 

(ii) In the case of a corporation, 
partnership, trust or estate which is a 
United States person (as defined in 
section 7701(aj(30)), the United States; 
and 

(iii) In the case of a corporation, 
partnership, trust or estate which is not 
a United States person, a country other 
than the United States. 

If an individual does not have a tax 
home (as defined in section 911(d)(3)), 
the residence of such individual shall be 
the United States if such individual is a 
United States citizen or a resident alien 
and shall be a country other than the 
United States if such individual is not a 
United States citizen or resident alien. If 
the taxpayer is a U.S. person and has no 
principal place of business outside the 
United States, the residence of the 
taxpayer is the United States. 
Notwithstanding paragraph (d)(l)(ii) of 
this section, if a partnership is formed or 
availed of to avoid tax by altering the 
source of exchange gain or loss, the 
source of such gain or loss shall be 
determined by reference to the 
residence of the partners rather than the 
partnership. 

(2) Exception. In the case of a 
qualified business unit of any taxpayer 
(including an individual), the residence 
of such unit shall be the country in 
which the principal place of business of 
such qualified business unit is located. 

(3) Partner in a partnership not 
engaged in a U.S. trade or business 
under section 664(b)(2). The 
determination of residence shall be 
made at the partner level (without 
regard to whether the partnership is a 
qualified business unit of the partners) 
in the case of partners in a partnership 
that are not engaged in a U.S. trade or 
business by reason of section 884(b)(2). 

(e) Special rule for certain related 
party loans — (1) In general. In the case 
of a loan by a United States person or a 
related person to a 10 percent owned 
foreign corporation, or a corporation 
that meets the 80 percent foreign 
business requirements test of section 
861(c)(1), other than a corporation 
subject to § 1.861-1 lT(e)(2)(i), which is 
denominated in. or determined by 
reference to, a currency other than the 
U.S. dollar and bears interest at a rate at 
least 10 percentage points higher than 
the Federal mid-term rate (as 
determined under section 1274(d)) at the 
time such loan is entered into, the 
following rules shall apply— 

(i) For purposes of section 904 only, 
such loan shall be marked to market 


annually on the earlier of the last 
business day of the United States 
person’s (or related person’s) taxable 
year or the date the loan matures; and 

(ii) Any interest income earned with 
respect to such loan for the taxable year 
shall be treated as income from sources 
within the United States to the extent of 
any notional loss attributable to such 
loan under paragraph (d)(l)(i) of this 
section. 

(2) United Slates person. For purposes 
of this paragraph (e), the term ’’United 
States person” means a person 
described in section 7701(a)(30). 

(3) Loans by related foreign persons — 
(i) In general [Reserved] 

(ii) Definition of related person. For 
purposes of this paragraph (e), the term 
“related person” has the meaning given 
such term by section 954(d)(3) except 
that such section shall be applied by 
substituting “United States person” for 
"controlled foreign corporation” each 
place such term appears. 

(4) 10 percent owned foreign 
corporation. For purposes of this 
paragraph (e). the term ”10 percent 
owned foreign corporation” means any 
foreign corporation in which the United 
States person owns directly or indirectly 
(within the meaning of section 318(a)) at 
least 10 percent of the voting stock. 

(f) Exchange gain or lass treated as 
interest under § 1.988-3. 

Notwithstanding the provisions of this 
section, any gain or loss realized on a 
section 988 transaction that is treated as 
interest income or expense under 

§ 1.9S8—3(c)(1) shall be sourced or 
allocated and apportioned pursuant to 
section 861(a)(1), 862(a)(1), or 864(e) as 
the case may be. 

(g) Exchange gain or loss allocated in 
the same manner as interest under 

§ 1.861-9T. The allocation and 
apportionment of exchange gain or loss 
under § 1.861-9T shall not affect the 
source of exchange gain or loss for 
purposes of sections 871(a). 881,1441. 
1442 and 6C49. 

(h) Effective date. This section shall 
be effective for taxable years beginning 
after December 31.1988. Thus, any 
payments made or received with respect 
to a section 988 transaction in taxable 
years beginning after December 31.1986, 
are subject to this section. 

§ 1.988-5 Section 988(d) hedging 
transactions. 

(a) Integration of a nonfunctional 
currency debt instrument and a § 1.988- 
5(a) hedge —(1) In general. This 
paragraph (a) applies to a qualified 
hedging transaction as defined in this 
paragraph (a)(1). A qualified hedging 
transaction is an integrated economic 
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transaction, as provided in paragraph 
(a)(5) of this section, consisting of a 
qualifying debt instrument as defined in 
paragraph (a)(3) of this section and a 
§ 1.988-5(a) hedge as defined in 
paragraph (a)(4) of this section. If a 
taxpayer enters into a transaction that is 
a qualified hedging transaction, no 
exchange gain or loss is recognized by 
the taxpayer on the qualifying debt 
instrument or on the § 1.988-5(a) hedge 
for the period that either is part of a 
qualified hedging transaction, and the 
transactions shall be integrated as 
provided in paragraph (a)(9) of this 
section. However, if the qualified 
hedging transaction results in a 
synthetic nonfunctional currency 
denominated debt instrument, such 
instrument shall be subject to the rules 
of 5 1.988-2(b). 

(2) Exception. This paragraph (a) does 
not apply with respect to a qualified 
hedging transaction that creates a 
synthetic asset or liability denominated 
in. or determined by reference to, a 
currency other than the U.S. dollar if the 
rate that approximates the Federal 
short-term rate in such currency is at 
least 20 percentage points higher than 
the Federal short term rate (determined 
under section 1274(d)) on the date the 
taxpayer identifies the transaction as a 
qualified hedging transaction. 

(3) Qualifying debt instrument —(i) In 
general. A qualifying debt instrument is 
a debt instrument described in § 1.988- 
l(a)(2)(i), regardless of whether 
denominated in, or determined by 
reference to, nonfunctional currency 
(including dual currency debt 
instruments, multi-currency debt 
instruments and contingent payment 
debt instruments). A qualifying debt 
instrument does not include accounts 
payable, accounts receivable or similar 
items of expense or income. 

(ii) Special rule for debt instrument of 
which all payments are proportionately 
hedged. If a debt instrument satisfies the 
requirements of paragraph (a)(3)(i) of 
this section, and all principal and 
interest payments under the instrument 
are hedged in the same proportion, then 
for purposes of this paragraph (a), that 
portion of the instrument that is hedged 
is eligible to be treated as a qualifying 
debt instrument, and the rules of this 
paragraph (a) shall apply separately to 
such qualifying debt instrument. See 
Example 8 in paragraph (a)(9)(iv) of this 
section. 

(4) Section 1.988-5(a) hedge —(i) In 
general. A 5 1.988-5(a) hedge 
(hereinafter referred to in this paragraph 
(a) as a “hedge”) is a spot contract, 
futures contract, forward contract, 
option contract, notional principal 
contract, currency swap contract. 


similar financial instrument, or series or 
combination thereof, that when 
integrated with a qualifying debt 
instrument permits the calculation of a 
yield to maturity (under principles of 
section 1272) in the currency in which 
the synthetic debt instrument is 
denominated (as determined under 
paragraph (a)(9)(ii)(A) of this section). 

(ii) Retroactive application of 
definition of currency swap contract. A 
taxpayer may apply the definition of 
currency swap contract set forth in 
§ 1.988-2(e)(2)(ii) in lieu of the definition 
of swap agreement in section 2(e)(5) of 
Notice 87-11.1987-1 C.B. 423 to 
transactions entered into after 
December 31,1986 and before 
September 21,1989. 

(5) Definition of integrated economic 
transaction. A qualifying debt 
instrument and a hedge are an 
integrated economic transaction if all of 
the following requirements are 
satisfied— 

(i) All payments to be made or 
received under the qualifying debt 
instrument (or amounts determined by 
reference to a nonfunctional currency) 
are fully hedged on the date the 
taxpayer identifies the transaction 
under paragraph (a) of this section as a 
qualified hedging transaction such that a 
yield to maturity (under principles of 
section 1272) in the currency in which 
the synthetic debt instrument is 
denominated (as determined under 
paragraph (a)(9)(ii)(A) of this section) 
can be calculated. Any contingent 
payment features of the qualifying debt 
instrument must be fully offset by the 
hedge such that the synthetic debt 
instrument is not classified as a 
contingent payment debt instrument. 

See Examples 6 and 7 of paragraph 
(a)(9)(iv) of this section. 

(ii) The hedge is identified in 
accordance with paragraph (a)(8) of this 
section on or before the date the 
acquisition of the financial instrument 
(or instruments) constituting the hedge is 
settled or closed. 

(iii) None of the parties to the hedge 
are related. The term “related'’ means 
the relationships defined in section 
267(b) or section 707(b). 

(iv) In the case of a qualified business 
unit with a residence, as defined in 
section 988(a)(3)(B). outside of the 
United States, both the qualifying debt 
instrument and the hedge are properly 
reflected on the books of such qualified 
business unit throughout the term of the 
qualified hedging transaction. 

(v) Subject to the limitations of 
paragraph (a)(5) of this section, both the 
qualifying debt instrument and the 
hedge are entered into by the same 
individual, partnership, trust, estate, or 


corporation. With respect to a 
corporation, the same corporation must 
enter into both the qualifying debt 
instrument and the hedge whether or not 
such corporation is a member of an 
affiliated group of corporations that files 
a consolidated return. 

(vi) With respect to a foreign person 
engaged in a U.S. trade or business that 
enters into a qualifying debt instrument 
or hedge through such trade or business, 
all items of income and expense 
associated with the qualifying debt 
instrument and the hedge (other than 
interest expense that is subject to 
§ 1.882-5), would have been effectively 
connected with such U.S. trade or 
business throughout the term of the 
qualified hedging transaction had this 
paragraph (a) not applied. 

(6) Special rules for legging in and 
legging out of integrated treatment—[i] 
Legging in. “Legging in” to integrated 
treatment under this paragraph (a) 
means that a hedge is entered into after 
the date the qualifying debt instrument 
is entered into or acquired, and the 
requirements of this paragraph (a) are 
satisfied on the date the hedge is 
entered into (“leg in date”). If a taxpayer 
legs into integrated treatment, the 
following rules shall apply— 

(A) Exchange gain or loss shall be 
realized with respect to the qualifying 
debt instrument determined solely by 
reference to changes in exchange rates 
between— 

(7) The date the instrument was 
acquired by the holder, or the date the 
obligor assumed the obligation to make 
payments under the instrument; and 

[2] The leg in date. 

(B) The recognition of such gain or 
loss will be deferred until the date the 
qualifying debt instrument matures or is 
otherwise disposed of. 

(C) The source and character of such 
gain or loss shall be determined on the 
leg in date as if the qualifying debt 
instrument was actually sold or 
otherwise terminated by the taxpayer. 

(ii) Legging out. With respect to a 
qualifying debt instrument and hedge 
that are properly identified as a 
qualified hedging transaction, “legging 
out” of integrated treatment under this 
paragraph (a) means that the taxpayer 
disposes of or otherwise terminates all 
or a part of the qualifying debt 
instrument or hedge prior to maturity of 
the qualified hedging transaction, or the 
taxpayer changes a material term of the 
qualifying debt instrument [e.g.. 
exercises an option to change the 
interest rate or index, or the maturity 
date) or hedge [e.g., changes the interest 
or exchange rates underlying the hedge, 
or the expiration date) prior to maturity 
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of the qualified hedging transaction. A 
taxpayer that disposes of or terminates 
a qualified hedging transaction {/.<?., 
disposes of or terminates both the 
qualifying transaction and the hedge on 
the same day) shall be considered to 
have disposed of or otherwise 
terminated the synthetic debt instrument 
rather than as legging out. If a taxpayer 
legs out of integrated treatment, the 
following rules shall apply— 

(A) The transaction will be treated as 
a qualified hedging transaction during 
the time the requirements of this 
paragraph (a) were satisfied. 

(Bj If the hedge is disposed of or 
otherwise terminated, the qualifying 
debt instrument shall be treated as sold 
for its fair market value on the date the 
hedge is disposed of or otherwise 
terminated (the “leg-out date”), and any 
gain or loss (including gain or loss 
resulting from factors other than 
movements in exchange rates) from the 
identification date to the leg-out date is 
realized and recognized on the leg-out 
date. The spot rate on the leg-out date 
shall be used to determine exchange 
gain or loss on the debt instrument for 
the period beginning on the leg-out date 
and ending on the date such instrument 
matures or is disposed of or otherwise 
terminated. Proper adjustment to the 
principal amount of the debt instrument 
must be made to reflect any gain or loss 
taken into account. The netting rule of 
§ 1.988-2(b)(8) shall apply. 

(C) If the qualifying debt instrument is 
disposed of or otherwise terminated, the 
hedge shall be treated as sold for its fair 
market value on the date the qualifying 
debt instrument is disposed of or 
otherwise terminated (the “leg-out 
date"), and any gain or loss from the 
identification date to the leg-out date is 
realized and recognized on the leg-out 
date. The spot rate on the leg-out date 
shall be used to determine exchange 
gain or loss on the hedge for the period 
beginning on the leg-out date and ending 
on the date such hedge is disposed of or 
otherwise terminated. 

(D) Except as provided in paragraph 
(a)(6)(iii) of this section (regarding 
identification by the Commissioner), 
that part of the qualified hedging 
transaction that has not been terminated 
(/.£., the remaining debt instrument in its 
entirety even if partially hedged, or 
hedge) cannot be part of a qualified 
hedging transaction for any period 
subsequent to the leg out date. 

(E) If a taxpayer legs out of a qualified 
hedging transaction and realizes a gain 
with respect to the terminated 
instrument, then paragraph (a)(6)(ii) (B) 
or (C) of this section, as appropriate, 
shall not apply if during the period 
beginning 30 days before the leg-out 


date and ending 30 days after that date 
the taxpayer enters into another 
transaction that hedges at least 50% of 
the remaining currency flow with 
respect to the qualifying debt instrument 
which was part of the qualified hedging 
transaction (or. if appropriate, an 
equivalent amount under the 5 1.980-5 
hedge which was part of the qualified 
hedging transaction). 

(7) Transactions part of a stmddle. At 
the discretion of the Commissioner, a 
transaction shall not satisfy the 
requirements of paragraph (a)(5) of this 
section if the debt instrument making up 
the qualified hedging transaction is part 
of a straddle as defined in section 
1092(c) prior to the time the qualified 
hedging transaction is identified. 

(8) Identification requirements —(i) 
Identification by the taxpayer. A 
taxpayer must establish a record and 
before the close of the date the hedge is 
entered into, the taxpayer must enter 
into the record for each qualified 
hedging transaction the following 
information— 

(A) The date the qualifying debt 
instrument and hedge were entered into; 

(B) The date the qualifying debt 
instrument and the hedge are identified 
as constituting a qualified hedging 
transaction; 

(C) The amount that must be deferred, 
if any, under paragraph (a)(6) of this 
section and the source end character of 
such deferred amount; 

(D) A description of the qualifying 
debt instrument and the hedge; and 

(E) A summary of the cash flow 
resulting from treating the qualifying 
debt instrument and the hedge as a 
qualified hedging transaction. 

(ii) Identification by trustee on behalf 
of beneficiary. A trustee of a trust that 
enters into a qualified hedging 
transaction may satisfy the 
identification requirements described in 
paragraph (a)(8)(i) of this section on 
behalf of a beneficiary of such trust. 

(iii) Identification by the 
Commissioner. If— 

(A) A taxpayer enters into a 
qualifying debt instrument and a hedge 
but fails to comply with one or more of 
the requirements of this paragraph (a), 
and 

(B) On the basis of all the facts and 
circumstances, the Commissioner 
concludes that the qualifying debt 
instrument and the hedge are, in 
substance, a qualified hedging 
transaction, 

then the Commissioner may treat the 
qualifying debt instrument and the 
hedge as a qualified hedging 
transaction. The Commissioner may 
identify a qualifying debt instrument 


and a hedge as a qualified hedging 
transaction regardless of whether the 
qualifying debt instrument and the 
hedge are held by the same taxpayer. 

(9) Taxation of qualified hedging 
transactions —(i) In general — (A) 
General rule. If a transaction constitutes 
a qualified hedging transaction, the 
qualifying debt instrument and the 
hedge are integrated and treated as a 
single transaction with respect to the 
taxpayer that has entered into the 
qualified hedging transaction during the 
period that the transaction qualifies as a 
qualified hedging transaction. Neither 
the qualifying debt instrument nor the 
hedge that makes up the qualified 
hedging transaction shall be subject to 
section 263(g), 1092 or 1256 for the 
period such transactions are integrated. 
However, the qualified hedging 
transaction may be subject to section 
263(g) or 1092 if such transaction is part 
of a straddle. 

(B) Special rule for income or expense 
of foreign persons effectively connected 
with a U.S. trade or business. Interest 
income of a foreign person resulting 
from a qualified hedging transaction 
entered into by such foreign person that 
satisfies the requirements of paragraph 
(a)(5)(vii) of this section shall be treated 
as effectively connected with a U.S. 
trade or business. Interest expense of a 
foreign person resulting from a qualified 
hedging transaction entered into by such 
foreign person that satisfies the 
requirements of paragraph (a)(5)(vii) of 
this section shall be allocated and 
apportioned under § 1.882-5 of the 
regulations. 

(C) Special rule for foreign persons 
that enter into qualified hedging 
transactions giving rise to U.S. source 
income not effectively connected with a 
U.S. trade or business. If a foreign 
person enters into a qualified hedging 
transaction that gives rise to U.S. source 
interest income (determined under the 
source rules for synthetic asset 
transactions as provided in this section) 
not effectively connected with a U.S. 
trade or business of such foreign person, 
for purposes of sections 871(a), 881, 

1441,1442 and 6049, the provisions of 
this paragraph (a) shall not apply and 
such sections of the Internal Revenue 
Code shall be applied separately to the 
qualifying debt instrument and the 
hedge. To the extent relevant to any 
foreign person, if the requirements of 
this paragraph (a) are otherwise met, the 
provisions of this paragraph (a) shall 
apply for all other purposes of the 
Internal Revenue Code [e.g., for 
purposes of calculating the earnings and 
profits of a controlled foreign 
corporation that enters into a qualified 
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hedging transaction through a qualified 
business unit resident outside the 
United States, income or expense with 
respect to such qualified hedging 
transaction shall be calculated under the 
provisions of this paragraph (a)). 

(ii) Income tax effects of integration. 
The effect of integrating and treating a 
transaction as a single transaction is to 
create a synthetic debt instrument for 
income tax purposes, which is subject to 
the original issue discount provisions of 
sections 1272 through 1288 and 163(e), 
the terms of which are determined as 
follows: 

(A) Denomination of synthetic debt 
instrument. In the case where the 
qualifying debt instrument is a 
borrowing, the denomination of the 
synthetic debt instrument is the same as 
the currency paid under the terms of the 
hedge to acquire the currency used to 
make payments under the qualifying 
debt instrument. In the case where the 
qualifying debt instrument is a lending, 
the denomination of the synthetic debt 
instrument is the same as the currency 
received under the terms of the hedge in 
exchange for amounts received under 
the qualifying debt instrument. For 
example, if the hedge is a forward 
contract to acquire British pounds for 
dollars, and the qualifying debt 
instrument is a borrowing denominated 
in British pounds, the synthetic debt 
instrument is considered a borrowing in 
dollars. 

(B) Term and accrual periods. The 
term of the synthetic debt instrument 
shall be the period beginning on the 
identification date and ending on the 
date the qualifying debt instrument 
matures or such earlier date that the 
qualifying debt instrument or hedge is 
disposed of or otherwise terminated. 
Unless otherwise clearly indicated by 
the payment interval under the hedge, 
the accrual period shall be a six month 
period which ends on the dates 
determined under section 1272(a)(5). 

(C) Issue price. The issue price of the 
synthetic debt instrument is the adjusted 
issue price of the qualifying debt 
instrument translated into the currency 
in which the synthetic debt instrument is 
denominated at the spot rate on the 
identification date. 

(D) Stated redemption price at 
maturity. In the case where the 
qualifying debt instrument is a 
borrowing, the stated redemption price 
at maturity shall be determined under 
section 1273(a)(2) on the identification 
date by reference to the amounts to be 
paid under the hedge to acquire the 
currency necessary to make interest and 
principal payments on the qualifying 
debt instrument. In the case where the 
qualifying debt instrument is a lending, 


the stated redemption price at maturity 
shall be determined under section 
1273(a)(2) on the identification date by 
reference to the amounts to be received 
under the hedge in exchange for the 
interest and principal payments 
received pursuant to the terms of the 
qualifying debt instrument. 

(iii) Source of interest income and 
allocation of expense. Interest income 
from a synthetic debt instrument 
described in paragraph (a)(9)(H) of this 
section shall be sourced by reference to 
the source of income under sections 861 
(a)(1) and 862(a)(1) of the qualifying debt 
instrument. The character for purposes 
of section 904 of interest income from a 
synthetic debt instrument shall be 
determined by reference to the character 
of the interest income from qualifying 
debt instrument. Interest expense from a 
synthetic debt instrument described in 
paragraph (a)(9)(H) of this section shall 
be allocated and apportioned under 

§5 1.861-8T through 1.861-12T or the 
successor sections thereof or under 
§ 1.882-5. 

(iv) Examples. The following 
examples illustrate the application of 
this paragraph (a)(9). 

Example 1. (i) K is a U.S. corporation with 
the U.S. dollar as its functional currency. On 
December 24.1989, K agrees to close the 
following transaction on December 31,1989. 

K will borrow from an unrelated party on 
December 31.1989,100 British pounds (£) for 
3 years at a 10 percent rate of interest, 
payable annually, with no principal payment 
due until the final installment. K will also 
enter into a currency swap contract with an 
unrelated counterparty under the terms of 
which— 

(a) K will swap, on December 31,1989, the 
£100 obtained from the borrowing for $100; 
and 

(b) K will exchange dollars for pounds 
pursuant to the following table in order to 
obtain the pounds necessary to make 
payments on the pound borrowing: 


Date 

U.S. dollars 

Pounds 

December 31. 1990. 

8 

10 

December 31. 1991_ 

8 

10 

December 31, 1992_ 

108 

110 


(ii) The interest rate on the borrowing is set 
and the exchange rates on the swap are fixed 
on December 24.1989. On December 31.1989. 
K borrows the £100 and swaps such pounds 
for $100. Assume x has satisfied the 
identification requirements of paragraph 
(a)(8) of this section. 

(iii) The pound borrowing (which 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section) and 
the currency swap contract (which 
constitutes a hedge under paragraph (a)(4) of 
this section) are a qualified hedging 
transaction as defined in paragraph (a)(1) of 
this section. Accordingly, the pound 


borrowing and the swap are integrated and 
treated as one transaction with the following 
consequences: 

(A) The integration of the pound borrowing 
and the swap results in a synthetic dollar 
borrowing with an issue price of $100 under 
section 1273(b)(2). 

(B) The total amount of interest and 
principal of the synthetic dollar borrow ing is 
equal to the dollar payments made by K 
under the currency swap contract (i.e.. $8 in 
1990. $8 in 1991. and $108 in 1992). 

(C) The stated redemption price at maturity 
(defined in section 1273(a)(2)) is $100. 

Because the stated redemption price equals 
the issue price, there is no OID on the 
synthetic dollar borrowing. 

(D) K may deduct the annual interest 
payments of $8 under section 163(a) (subject 
to any limitations on deductibility imposed 
by other provisions of the Code) according to 
its regular method of accounting. K has also 
paid $100 as a return of principal in 1992. 

(E) K must allocate and apportion its 
interest expense with respect to the synthetic 
dollar borrowing under the rules of §§ 1.861- 
8 T through 1.861-12T. 

Example 2. (i) K. a U.S. corporation, has the 
U.S. dollar as its functional currency. On 
December 24,1989. when the spot rate for 
Swiss francs (Sf) is Sfl =$1. K enters into a 
forward contract to purchase SflOO in 
exchange for $100.04 for delivery on 
December 31.1989. The SflOO are to be used 
for the purchase of a franc denominated debt 
instrument on December 31,1989. The 
instrument will have a term of 3 years, an 
issue price of SflOO, and will bear interest at 
6 percent, payable annually, with no 
repayment of principal until the final 
installment. On December 24.1989, K also 
enters into a series of forward contracts to 
sell the franc interest and principal payments 
that will be received under the terms of the 
franc denominated debt instrument for 
dollars according to the following schedule: 


Date 

U.S. dollars 

Francs 

December 31. 1990. 

6.12 

6 

December 31. 1991. 

6.23 

6 

December 31. 1992. 

112.16 

106 


(ii) On December 31,1989, K takes delivery 
of the SflOO and purchases the franc 
denominated debt instrument. Assume K 
satisfies the identification requirements of 
paragraph (a)(8) of this section. The purchase 
of the franc debt instrument (which 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section) and 
the series of forward contracts (which 
constitute a hedge under paragraph (a)(4) of 
this section) are a qualified hedging 
transaction under paragraph (a)(1) of this 
section. Accordingly, the franc debt 
instrument and all the forward contracts are 
integrated and treated as one transaction 
with the following consequences: 

(A) The integration of the franc debt 
instrument and the forward contracts results 
in a synthetic dollar debt instrument in an 
amount equal to the dollars exchanged under 
the forward contract to purchase the francs 
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necessary to acquire the franc debt 
instrument. Accordingly, the issue price is 
$100.04 (section 1273(b)(2) of the Code). 

(B) The total amount of interest and 
principal received by K with respect to the 
synthetic dollar debt instrument is equal to 
the dollars received under the forward sales 
contracts (i.e., $6.12 in 1990. $6.23 in 1991. and 
$112.16 in 1992). 

(C) The synthetic dollar debt instrument is 
an installment obligation and its stated 
redemption price at maturity is $106.15 (i.e., 
$6.12 of the payments in 1990.1991, and 1992 
are treated as periodic interest payments 
under the principles of section 1273). Because 
the stated redemption price at maturity 
exceeds the issue price, under section 
1273(a)(1) the synthetic dollar debt 
instrument has OID of $6.11. 

(D) The yield to maturity of the synthetic 
dollar debt instrument is 8.00 percent, 
compounded annually. Assuming K is a 
calendar year taxpayer, it must include 
interest income of $8.00 in 1990 (of which 
$1.88 constitutes OID), $8.15 in 1991 (of which 
$2.03 constitutes OID). and $8.32 in 1992 (of 
which $2.20 constitutes OID). The amount of 
the final payment received by K in excess of 
the interest income includible is a return of 
principal and a payment of previously 
accrued OID. 

(E) The source of the interest income shall 
oe determined by applying sections 861(a)(1) 
and 862(a)(1) with reference to the franc 
interest income that would have been 
received had the transaction not been 
integrated. 

Example 3. (i) K is an accrual method U.S. 
corporation with the U.S. dollar as its 
functional currency. On January 1,1992. K 
borrows 100 British pounds (£) for 3 years at 
a 10% rate of interest payable on December 
31 of each year with no principal payment 
due until the final installment. The spot rate 
on January 1 . 1992, is £1 = $1.50. On January 1 , 
1993, when the spot rate is £1 =$1.60, K enters 
into b currency swap contract with an 
unrelated counterparty under the terms of 
which K will exchange dollars for pounds 
pursuant to the following table in order to 
obtain the pounds necessary to make the 
remaining payments on the pound borrowing: 


Date 

U S. dollars 

Pounds 

December 31. 1993. 

1280 

10 

December 31. 1994. 

12.80 

10 

December 31. 1994. 

160.00 

100 


(ii) Assume that British pound interest rates 
are still 10% and that K properly identifies the 
pound borrowing and the currency swap 
contract as a qualified hedging transaction as 
provided in paragraph (a)(8) of this section. 
Under paragraph (aj(6)(i) of this section. K 
must realize exchange gain or loss with 
respect to the pound borrowing determined 
solely by reference to changes in exchange 
rates between January 1.1992 and January 1. 
1993. (Thus, gain or loss from other factors 
such as movements in interest rates or 
changes in credit quality of K are not taken 
into account). Recognition of such gain or 
loss is deferred until K terminates its pound 
borrowing. Accordingly, K must defer 


exchange loss in the amount of $10 
((£100 X1.50) - (£100 X1.60)). 

(iii) Additionally, the qualified hedging 
transaction is treated as a synthetic U.S. 
dollar debt instrument with an issue date of 
January 1.1993, and a maturity date of 
December 31.1994. The issue price of the 
synthetic debt instrument is $160 (£100x1.60. 
the spot rate on January 1.1993) and the total 
amount of interest and principal is $185.60. 
The accrual period is the one year period 
beginning on January 1 and ending December 
31 of each year. The stated redemption price 
at maturity is $160. Thus. K is treated as 
paying $12.80 of interest in 1993, $12.80 of 
interest in 1994, and $160 of principal in 1994. 
The interest expense from the synthetic 
instrument is allocated and apportioned in 
accordance with the rules of §§ 1.861-8T 
through 1.861-12T. Sections 263(g). 1092, and 
1256 do not apply to the positions comprising 
the synthetic dollar borrowing. 

Example 4. (i) K is an accrual method U.S. 
corporation with the U.S. dollar as its 
functional currency. On January 1.1990, K 
borrows 100 British pounds (£) for 3 years at 
a 10% rate of interest payable on December 
31 of each year with no principal payment 
due until the final installment. The spot rate 
on January 1.1990. is £1 =$1.50. Also on 
January 1,1990. K enters into a currency 
swap contract with an unrelated 
counterparty under the terms of which K will 
exchange dollars for pounds pursuant to the 
following table in order to obtain the pounds 
necessary to make the remaining payments 
on the pound borrowing: 


Date 

U.S. dollars 

Pounds 

December 31. 1990. 

12.00 

10 

December 31. 1991. 

12.00 

10 

December 31, 1992. 

162.00 

no 


(ii) Assume that K properly identifies the 
pound borrowing and the currency swap 
contract as a qualified hedging transaction as 
provided in paragraph (a)(1) of this section. 

(iii) The pound borrowing (which 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section) and 
the currency swap contract (which 
constitutes a hedge under paragraph (a)(4) of 
this section) are a qualified hedging 
transaction as defined in paragraph (a)(1) of 
this section. Accordingly, the pound 
borrowing and the swap are integrated and 
treated as one transaction with the following 
consequences: 

(A) The integration of the pound borrowing 
and the swap results in a synthetic dollar 
borrowing with an issue price of $150 under 
section 1273(b)(2). 

(B) The total amount of interest and 
principal of the synthetic dollar borrowing is 
equal to the dollar payments made by K 
under the currency swap contract (i.e., $12 in 
1990, $12 in 1991, and $162 in 1992). 

(C) The stated redemption price at maturity 
(defined in section 1273(a)(2)) is $150. 

Because the stated redemption price equals 
the issue price, there is no OID on the 
synthetic dollar borrowing. 

(D) K may deduct the annual interest 
payments of $12 under section 163(a) (subject 


to any limitations on deductibility imposed 
by other provisions of the Code) according to 
its regular method of accounting. K has also 
paid $150 as a return of principal in 1992. 

(E) K must allocate and apportion its 
interest expense from the synthetic 
instrument under the rules of §§ 1.861-8T 
through 1.861-12T. 

(iv) Assume that on January 1.1991. the 
spot exchange rate is £1 =$1.60, interest rates 
have not changed since January 1.1990. 
(accordingly, assume that the market value of 
K*s bond in pounds has not changed) and that 
K transfers its rights and obligations under 
the currency swap contract in exchange for 
$10. Under S 1.988-2(e)(3)(iii). K will include 
in income as exchange gain $10 on January 1. 

1991. Pursuant to paragraph (a)(6)(ii) of this 
section, the pound borrowing and the 
currency swap contract are treated as a 
qualified hedging transaction for 1990. The 
loss inherent in the pound borrowing from 
January 1.1990, to January 1.1991, is realized 
and recognized on January 1,1991. Such loss 
is exchange loss in the amount of $10.00 
[(£100x $1.50, the spot rate on January 1. 

1990)—(£100 x$1.60, the spot rate on January 
1,1991)]. For purposes of determining 
exchange gain or loss on the £100 principal 
amount of the debt instrument for the period 
lanuary 1.1991. to December 31.1992. the 
spot rate on January 1.1991 is used rather 
than the spot rate on the issue date. Thus, 
assuming that the spot rate on December 31. 

1992, the maturity date, is £1 =$1.80. K 
realizes exchange loss in the amount of $20 
|(£100x$1.60)-(£100x$1.80)]. Except as 
provided in paragraph (a)(8)(iii) (regarding 
identification by the Commissioner), the 
pound borrowing cannot be part of a 
qualified hedging transaction for any period 
subsequent to the leg out date. 

Example 5. (i) K, a U.S. corporation, has the 
U.S. dollar as its functional currency. On 
January 1,1990, when the spot rate for Swiss 
francs (Sf) is Sfl =$.50. K converts $100 to 
Sf200 and purchases a franc denominated 
debt instrument. The instrument has a term of 
3 years, an adjusted issue price of Sf200. and 
will bear interest at 5 percent, payable 
annually, with no repayment of principal 
until the final installment. The U.S. dollar 
interest rate on an equivalent instrument is 
8% on January 1,1990. compounded annually. 
On January 1.1990, K also enters into a series 
of forward contracts to sell the franc interest 
and principal payments that will be received 
under the terms of the franc denominated 
debt instrument for dollars according to the 
following schedule: 


Date 

U.S. dollars 

Francs 

December 31. 1990. 

5.14 

10 

December 31, 1991. 

5.29 

10 

December 31, 1992. 

11426 

210 


(ii) Assume K satisfies the identification 
requirements of paragraph (a)(8) of this 
section. Assume further that on January 1. 
1991. the spot exchange rate is 
Sfl = U S $.5143, the U.S. dollar interest rate is 
10%, compounded annually, and the Swiss 
franc interest rate is the same as on January 


ca I 
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1,1990 (5%. compounded annually). On 
January 1.1991. K disposes of the forward 
contracts that were to mature on December 

31.1991. and December 31.1992 and incurs a 
loss of $3.62 (the present value of $.10 with 
respect to the 1991 contract and $4.27 with 
respect to the 1992 contract). 

(iii) The purchase of the franc debt 
instrument (which constitutes a qualifying 
debt instrument under paragraph (a)(3) of this 
section) and the series of forward contracts 
(which constitute a hedge under paragraph 
(a)(4) of this section) are a qualified hedging 
transaction under paragraph (a)(1) of this 
section. Accordingly, the franc debt 
instrument and all the forward contracts are 
integrated for the period beginning January 1. 
199a and ending January 1,1991. 

(A) The integration of the franc debt 
instrument and the forward contracts results 
in a synthetic dollar debt instrument with an 
issue price of $100. 

(B) The total amount of interest and 
principal to be received by K with respect to 
the synthetic dollar debt instrument is equal 
to the dollars to be received under the 
forward sales contracts (Le., $5.14 in 1990, 
$5.29 in 1991, and $114.26 in 1992). 

(C) The synthetic dollar debt instrument is 
an installment obligation and its stated 
redemption price at maturity is $109.27 (i.e.. 
$5.14 of the payments in 1990.1991, and 1992 
is treated as periodic interest payments under 
the principles of section 1273). Because the 
stated redemption price at maturity exceeds 
the issue price, under section 1273(a)(1) the 
synthetic dollar debt instrument has ODD of 
$9.27. 

(D) The yield to maturity of the synthetic 
dollar debt instrument is 8.00 percent, 
compounded annually. Assuming K is a 
calendar year taxpayer, it must include 
interest income of $8.00 in 1990 (of which 
$2.86 constitutes OID). 

(E) The source of the interest income is 
determined by applying sections 861(a)(1) 
and 862(a)(1) with reference to the franc 
interest income that would have been 
received had the transaction not been 
integrated. 

(iv) Because K disposed of the forward 
contracts on January t, 1991, the rules of 
paragraph (a)(6](il) of this section shall apply. 
Accordingly, the $3.62 loss from the 
disposition of the forward contracts is 
realized and recognized on January 1,1991 
Additionally. K is deemed to have sold the 
franc debt instrument for $102.86, its fair 
market value in dollars on January 1.1991. K 
will compute gain or loss with respect to the 
deemed sale of the franc debt instrument by 
subtracting its adjusted basis in the 
instrument ($102.80—the value of the Sf200 
issue price at the spot rate on the 
identification date plus $2.86 of original issue 
discount accrued on the synthetic dollar debt 
instrument for 1990) from the amount realized 
on the deemed sale of $102.86. Thus K 
realizes and recognizes no gain or loss from 
the deemed sale of the debt instrument. The 
dollar amount used to determine exchange 
gain or loss with respect to the franc debt 
instrument is the Sf2QQ issue price on January 

1.1991. translated into dollars at the spot rate 
on January 1 , 1991. of Sfl =U.S.&5143. Except 
us provider 1 in paragraph (a)(8)(iii) of this 


section (regarding identification by the 
Commissioner), the franc borrowing cannot 
be part of a qualified hedging transaction for 
any period subsequent to the leg out date. 

Example 6. (i) K is a U.S corporation with 
the dollar as its functional currency. On 
January 1.1992.1C issues a debt instrument 
with the following terms: the issue price ib 
$1,000. the instrument pays interest annually 
at a rate of 8% on the $1,000 principal amount, 
the instrument matures on December 31,1996, 
and the amount paid at maturity is the 
greater of zero or $2,000 less the U.S. dollar 
value (determined on December 31.1996) of 
150.000 Japanese yen. 

(ii) Also on January 1.1992. K enters into 
the following hedges with respect to the 
instrument described in the preceding 
paragraph: a forward contract under which K 
will sell 150.000 yen for $1,000 on December 
3 V. 1996 (note that this forward rate assumes 
that interest rates in yen and dollars are 
equal); and an option contract that expires on 
December 31.1996. under which K has the 
right (but not the obligation) to acquire 
150.000 yen for $2,000. K will pay for the 
option by making payments to the writer of 
the option equal to $5 each December 31 from 
1992 through 1996. 

(iii) The net economic effect of these 
transactions is that K has created a liability 
with a principal amount and amount paid at 
maturity of $1,000. with an interest cost of 
8.5% (8% on debt instrument. 0.5% option 
price) compounded annually. For example, if 
on December 31.1990, the spot exchange rate 
is $1 = 100 yen. K pays $500 on the bond 
[$2,000 -(150.000 yen/$100)1, and $500 in 
satisfaction of the forward contract 
($1.000-(150,000 yen/$100)J. If instead the 
spot exchange rate on December 31.1996 is 
$1=200 yen, K pays $1,250 on the bond 
($2,000 -(150.000 yen/$2O0)) and K receives 
$250 in satisfaction of the forward contract 
($1,000-(150.000 yen/$200)). Finally, if the 
spot exchange rate on December 31,1996 is 
$1 = 50 yen. K pays $0 on the bond 

($2.000-(150,000 yen/$50), but the bond 
holder is not required under the terms of the 
instrument to pay additional principal!; K 
exercises the option to buy 150,000 yen for 
$2,000; and K then delivers the 150.000 yen as 
required by the forward contract in exchange 
for $1,000. 

(iv) Assume K satisfies the identification 
requirements of paragraph (a)(8) of this 
section. The debt instrument described in 
paragraph (i) of this Example 6 (which 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section) and 
the forward contract and option contract 
described in paragraph (ii) of this example 
(which constitute a hedge under paragraph 
(a)(4) of this section and are collectively 
referred to hereafter as “the contracts’*) 
together are a qualified hedging transaction 
under paragraph (a)(1) of this section. 
Accordingly, with respect to K. the debt 
instrument and the contracts are integrated, 
resulting in a synthetic dollar debt instrument 
with an issue price of $1000. a stated 
redemption price at maturity of $1000 and a 
yield to maturity of 8.5% compounded 
annually (with no original issue discount). 1C 
must allocate and apportion its annual 
interest expense of $65 under the rules of 

55 1.861-8T through 1.861-12T. 


Example 7. ft) R is a U.S. corporation with 
the dollar as its functional currency. On 
January 1.1995. R issues a debt instrument 
with the following terms: the issue price is 
504 British pounds (i). the instrument pays 
interest at a rate of 3.7% (compounded serai- 
annually) on the £504 principal amount, the 
instrument matures on December 31. T999. 
with a repayment at maturity of the £304 
principal plus the proportional gain, if any. in 
the “Financial Times'* 100 Stock Exchange 
(FTSE) index (determined by the excess of 
the value of the FTSE index on the maturity 
date over the value of the FTSE on the issue 
date, divided by the value of the FTSE index 
on the issue date, multiplied by the number of 
FTSE index contracts that could be 
purchased on the issue date for £504). 

(ii) Also on January 1.1995. R enters into a 
contract with a bank under which on January 
1,1995, R will swap the £504 for $1,000 (at the 
current spot rate). R will make U.S. dollar 
payments to the back equal to 8.15% on the 
notional principal amount of $1,000 
(compounded semi-annually) for the period 
beginning January 1.1995 and ending 
December 31.1999. R will receive pound 
payments from the bank equal to 3.7% on the 
notional principal amount of £504 
(compounded semi-annually) for the period 
beginning January 1.1995 and ending 
December 31.1999. On December 31.1999, R 
will swap with the bank $1,000 for £504 plus 
the proportional gain, if any. in the FTSF. 
index (computed as provided above). 

(iii) Economically, both the indexed debt 
instrument and the hedging contract are 
hybrid instruments with the following 
components. The indexed debt instrument is 
composed of a par pound debt instrument 
that is assumed to have a 10.85% coupon 
(compounded semi-annually) plus an 
embedded FTSE equity index option for 
which the investor pays a premium of 7.15% 
(amortized semi-annually) on the pound 
principal amount. The combined effect is tha« 
the premium paid by the investor partially 
offsets the coupon payments resulting in a 
return of 3.7% (10.85%-7.15%). Similarly, the 
dollar payments under the hedging contract 
to be made by R are computed by multiplying 
the dollar notional principal amount by an 
8 .00% rate (compounded semi-annually) 
which the facts assume would be the rate 
paid on a conventional currency swap plus a 
premium of 0.15% (amortized semi-annually) 
on the dollar notional principal amount for an 
embedded FTSE equity index option. 

(iv) Assume R satisfies the identification 
requirements of paragraph (a)(8) of this 
section. The indexed debt instrument 
described in paragraph (!) of this Example 7 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section. The 
hedging contract described in paragraph (ii) 
of this Example 7 constitutes a hedge under 
paragraph (a)(4) of this section. Since both 
the pound exposure of the indexed debt 
instrument and the exposure to movements of 
the FTSE embedded in the indexed debt 
uistrument are hedged such that a yield to 
maturity can be determined in dollars, the 
transaction satisfies the requirement of 
paragraph (a)f5Ki) of this section. Assuming 
the transactions satisfy the other 
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requirements of paragraph (a)(5) of this 
section, the indexed debt instrument and 
hedge are a qualified hedging transaction 
under paragraph (a)(1) of this section. 
Accordingly, with respect to R. the debt 
instrument and the contracts are integrated, 
resulting in a synthetic dollar debt instrument 
with an issue price of $1000, a stated 
redemption price at maturity of $1000 and a 
yield to maturity of 8.15% compounded semi¬ 
annually (with no original issue discount). K 
must allocate and apportion its interest 
expense from the synthetic instrument under 
the rules §§ 1.861-6T through 1.861-12T. 

Example 8. (i) K is a U.S. corporation with 
the U.S. dollar as its functional currency. On 
December 24,1992, K agrees to close the 
following transaction on December 31,1992. 

K will borrow from an unrelated party on 
December 31,1992, 200 British pounds (£) for 
3 years at a 10 percent rate of interest, 
payable annually, with no principal payment 
due until the final installment. K will also 
enter into a currency swap contract with an 
unrelated counterparty under the terms of 
which— 

(A) K will 9wap, on December 31,1992, 

£100 obtained from the borrowing for $100; 
and 

(B) K will exchange dollars for pounds 
pursuant to the following table: 


Date 

U.S. dollars 

Pounds 

December 31, 1993. 

8 

10 

December 31. 1994. 

8 

10 

December 31. 1995. 

108 

110 


(ii) The interest rate on the borrowing is set 
and the exchange rates on the swap are fixed 
on December 24,1992. On December 31.1992, 
K borrows the £200 and swaps £100 for $100. 
Assume K has satisfied the identification 
requirements of paragraph (a)(8) of this 
section. 

(iii) The £200 debt instrument satisfies the 
requirements of paragraph (a)(3)(i) of this 
section. Because ail principal and interest 
payments under the instrument are hedged in 
the same proportion (50% of all interest and 
principal payments are hedged). 50% of the 
payments under the £200 instrument 
(principal amount of £100 and annual interest 
of £10) are treated as a qualifying debt 
instrument for purposes of paragraph (a) of 
this section. Thus, the distinct £100 borrowing 
and the currency swap contract (which 
constitutes a hedge under paragraph (a)(4) of 
this section) are a qualified hedging 
transaction as defined in paragraph (a)(1) of 
this section. Accordingly, £100 of the pound 
borrowing and the swap are integrated and 
treated as one synthetic dollar transaction 
with the following consequences: 

(A) The integration of £100 of the pound 
borrowing and the swap results in a synthetic 
dollar borrowing with an issue price of $100 
under section 1273(b)(2). 

(B) The total amount of interest and 
principal of the synthetic dollar borrowing is 
equal to the dollsr payments made by K 
under the currency swap contract (i.e., $8 in 
1993, $8 in 1994. and $108 in 1995). 

(C) The stated redemption price at maturity 
(defined in section 1273(a)(2)) is $100. 


Because the stated redemption price equals 
the issue price, there is no OID on the 
synthetic dollar borrowing. 

(D) K may deduct the annual interest 
payments of $8 under section 183(a) (subject 
to any limitations on deductibility imposed 
by other provisions of the Code) according to 
its regular method of accounting. K has also 
paid $100 as a return of principal in 1995. 

(E) K must allocate and apportion its 
interest expense from the synthetic 
instrument under the rules of § § I.861-8T 
through 1.861-12T. 

That portion of the £200 pound debt 
instrument that is not hedged [i.e.. £100) is 
treated as a separate debt instrument subject 
to the rules of § 1.988-2 (b) and §§ 1.861-8T 
through 1.861-12T. 

Example 9. (i) K is an accrual method U.S. 
corporation with the U.S. dollar as its 
functional currency. On January 1,1992, K 
borrows 100 British pounds (£) for 3 years at 
a 10% rate of interest payable on December 
31 of each year with no principal payment 
due until the final installment. On the same 
day, K enters into a currency swap agreement 
with an unrelated bank under which K agrees 
to the following: 

(A) On January 1,1992, K will exchange the 
£100 borrowed for $150. 

(B) For the period beginning January 1,1992 
and ending December 31,1994. K will pay at 
the end of each month an amount determined 
by multiplying $150 by one month LIBOR less 
65 basis points and receive from the bank on 
December 31st of 1992,1993, and 1994, £10. 

(C) On December 31,1994, K will exchange 
$150 for £100. 

Assume K satisfies the identification 
requirements of paragraph (a)(8) of this 
section. 

(ii) The pound borrowing (which 
constitutes a qualifying debt instrument 
under paragraph (a)(3) of this section) and 
the currency swap contract (which 
constitutes a hedge under paragraph (a)(4) of 
this section) are a qualified hedging 
transaction as defined in paragraph (a)(1) of 
this section. Accordingly, the pound 
borrowing and the swap are integrated and 
treated as one transaction with the following 
consequences: 

(A) The integration of the pound borrowing 
and the swap results in a synthetic dollar 
borrowing with an issue price of $150 under 
section 1273(b)(2). 

(B) The total amount of interest and 
principal of the synthetic dollar borrowing is 
equal to the dollar payments made by K 
under the currency swap contract. 

(C) The stated redemption price at maturity 
(defined in section 1273(a)(2)) is $150. 

Because the stated redemption price equals 
the issue price, there is no OID on the 
synthetic dollar borrowing. 

(D) 1C may deduct the monthly variable 
interest payments under section 163(a) 
(subject to any limitations on deductibility 
imposed by other provisions of the Code) 
according to its regular method of accounting. 
K has also paid $150 as a return of principal 
in 1994. 

(E) K must allocate and apportion its 
interest expense from the synthetic 
instrument under the rules of §§ 1.861-8T 
through 1.861-12T. 


Example 10. (i) K is an accrual method U.S 
corporation with the U.S. dollar as its 
functional currency. On January 1.1992. K 
loans 100 British pounds (£) for 3 years at a 
10% rate of interest payable on December 31 
of each year with no principal payment due 
until the final installment. The spot rate on 
January 1,1992, is £1 = $1.50. Also on January 
1,1992, K enters into a currency swap 
contract with an unrelated counterparty 
under the terms of which K will exchange 
pounds for dollars pursuant to the following 
table: 


Date 

Pounds 

Dollars 

December 31. 1992.. 

10 

»2 

December 31. 1993. 

10 

12 

December 31. 1994. 

110 

162 


(ii) Assume that K properly identifies the 
pound borrowing and the currency swap 
contract as a qualified hedging transaction as 
provided in paragraph (a)(1) of this section. 

(iii) The pound loan (which constitutes a 
qualifying debt instrument under paragraph 
(a)(3) of this section) and the currency swap 
contract (which constitutes a hedge under 
paragraph (a)(4) of this section) are a 
qualified hedging transaction as defined in 
paragraph (a)(1) of this section. Accordingly, 
the pound loan and the swap are integrated 
and treated as one transaction with the 
following consequences: 

(A) The integration of the pound loan and 
the swap results in a synthetic dollar loan 
with an issue price of $150 under section 
1273(b)(2). 

(B) The total amount of interest and 
principal of the synthetic dollar loan is equal 
to the dollar payments received by K under 
the currency swap contract (i.e., S12 in 1992, 
$12 in 1993, and $162 in 1994). 

(C) The stated redemption price at maturity 
(defined in section 1273(a)(2)) is $150. 

Because the stated redemption price equals 
the issue price, there is no OID on the 
synthetic dollar loan. 

(D) K must include in income as interest 
$12 in 1992,1993, and 1994. 

(E) The source of the interest income shall 
be determined by applying sections 861(a)(1) 
and 862(a)(1) with reference to the pound 
interest income that would have been 
received had the transaction not been 
integrated. 

(iv) On January 1,1993. K transfers both the 
pound loan and the currency swap to B, its 
wholly owned U.S. subsidiary, in exchange 
for B stock in a transfer that satisfies the 
requirements of section 351. Under paragraph 
(a)(6) of this section, the transfer of both 
instruments is not "legging out." Rather. K is 
considered to have transferred the synthetic 
dollar loan to B in a transaction in which gain 
or loss is not recognized. B’s basis in the loan 
under section 362 is $100. 

(10) Transition rules and effective 
dates for certain provisions —(i) 
Coordination with Notice 87-11. Any 
transaction entered into prior to 
September 21,1989 which satisfied the 
requirements of Notice 87-11,1987-1 
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C.B 423. snail be deemed to satisfy the 
requirements of paragraph (a) of this 
section. 

(ii) Prospective application to 
contingent payment debt instruments. In 
the case of a contingent payment debt 
instrument, the definition of qualifying 
debt instrument set forth in paragraph 
(a)(3)(i) of this section applies to 
transactions entered into after March 17, 
1992. 

fiii) Prospective application of partial 
hedging rule. Paragraph (a)(3)(ii) of this 
section is effective for transactions 
entered into after March 17,1992. 

(iv) Effective date for paragraph 

(a) (6)(i) of this section . The rules of 
paragraph (a)(8)(i) of this section are 
effective for qualified hedging 
transactions that are legged into after 
March 17.1992. 

(b) Hedged executory contracts —(1) 

In general. If the taxpayer enters into a 
hedged executory contract as defined in 
paragraph (b)(2) of this section, the 
executory contract and the hedge shall 
be integrated as provided in paragraph 

(b) (4) of this section. 

(2) Definitions —(i) Hedged executory 
contract A hedged executory contract is 
an executory contract as defined in 
paragraph (b)(2){ii} of this section that is 
the subject of a hedge as defined in 
paragraph (b)(2)(iii) of this section, 
provided that the following 
requirements are satisfied— 

(A) The executory contract and the 
hedge are identified as a hedged 
executory contract as provided in 
paragraph (b)(3) of this section. 

(B) The hedge is entered into (/.&. 
settled or closed, or in the case of 
nonfunctional currency deposited in an 
account with a bank or other financial 
institution, such currency is acquired 
and deposited) on or after the date the 
executory contract is entered into and 
before the accrual date as defined in 
paragraph (b)(2)(iv) of this section. 

(C) The executory contract is hedged 
in whole or in part throughout the period 
beginning with the date the hedge is 
identified in accordance with paragraph 
(b)(3) of this section and ending on or 
after the accrual date. 

(D) None of the parties to the hedge 
are related. The term related means the 
relationships defined in section 267(b) 
and section 707(c)(1). 

(E) In the case of a qualified business 
unit with a residence, as defined in 
section 988(a)(3)(B), outside of the 
United States, both the executory 
contract and the hedge are properly 
reflected on the booli of the same 
qualified business unit. 

(F) Subject to the limitations of 
paragraph (b)(2)(i)(E) of this section, 
both the executory contract and the 


hedge are entered into by the same 
individual, partnership, trust, estate, or 
corporation. With respect to a 
corporation, the same corporation must 
enter into both the executory contract 
and the hedge whether or not such 
corporation is a member of an affiliated 
group of corporations that files a 
consolidated return. 

(G) With respect to a foreign person 
engaged in a U.S. trade or business that 
enters into an executory contract or 
hedge through such trade or business, all 
items of income and expense associated 
with the executory contract and the 
hedge would have been effectively 
connected with such U.S. trade or 
business throughout the term of the 
hedged executory contract had this 
paragraph (b) not applied. 

(ii) Executory contract —(A) In 
general . Except as provided in 
paragraph (b)(2)(ii)(B) of this section, an 
executory contract is an agreement 
entered into before the accrual date to 
pay nonfunctional currency (or an 
amount determined with reference 
thereto) in the future with respect to the 
purchase of property used in the 
ordinary course of the taxpayer’s 
business, or the acquisition of a service 
(or services), in the future, or to receive 
nonfunctional currency (or an amount 
determined with reference thereto) in 
the future with respect to the sale of 
property used or held for sale in the 
ordinary course of the taxpayer's 
business, or the performance of a 
service (or services), in the future. 
Notwithstanding the preceding sentence, 
a contract to buy or sell stock shall be 
considered an executory contract (Thus, 
for example, a contract to sell stock of 
an affiliate is an executory contract for 
this purpose.) On the accrual date, such 
agreement ceases to be considered an 
executory contract and is treated as an 
account payable or receivable. 

(B) Exceptions. An executory contract 
does not include a section 988 
transaction. For example, a forward 
contract to purchase nonfunctional 
currency is not an executory contract. 
An executory contract also does not 
include a transaction described in 
paragraph (c) of this section. 

(C) Effective date for contracts to buy 
or sell stock- That part of paragraph 
(b)(2)(ii)(A) of this section which 
provides that a contract to buy or sell 
stock shall be considered an executory 
contract applies to contracts to buy or 
sell stock entered into on or after March 
17.1992. 

(lii) Hedge —(A) In general. For 
purposes of this paragraph (b), the term 
hedge means a deposit of nonfunctional 
currency in a hedging account (as 
defined paragraph (b)(3)(iii)(D) of this 


section), a forward or futures contract 
described in § 1.988-l(a) (l)(ii) and 
(2)(iii). or combination thereof, which 
reduces the risk of exchange rate 
fluctuations by reference to the 
taxpayer’s functional currency with 
respect to nonfunctional currency 
payments made or received under an 
executory contract. The term hedge also 
includes an option contract described in 
§ 1.988-1(a) (l)(ii) and (2)(m), but only if 
the option’s expiration date is on or 
before the accrual date. The premium 
paid for an option that lapses shall be 
integrated with the executory contract 

(B) Special rule for series of hedges. A 
series of hedges as defined in paragraph 
(b)(3)(iii)(A) of this section shall be 
considered a hedge if the executory 
contract is hedged in whole or in part 
throughout the period beginning with the 
date the hedge is identified in 
accordance with paragraph (b)(3)(i) of 
this section and ending on or after the 
accrual date. A taxpayer that enters into 
a series of hedges will be deemed to 
have satisfied the preceding sentence if 
the hedge that succeeds a hedge that has 
been terminated is entered into no later 
than the business day following such 
termination. 

(C) Special rules for historical rate 
rollovers —(J) Definition. A historical 
rate rollover is an extension of the 
maturity date of a forward contract 
where the new forward rate is adjusted 
on the rollover date to reflect the 
taxpayer’s gain or loss on the contract 
as of the rollover date plus the time 
value of such gain or loss through the 
new maturity date. 

[2] Certain historical rate rollovers 
considered a hedge . A historical rate 
rollover 19 considered a hedge if the 
rollover date is before the accrual date. 

(J) Treatment of time value 
component of certain historical rate 
rollovers that are hedges. Interest 
income or expense determined under 
5 1.988-2(d)(2)(v) with respect to a 
historical rate rollover shall be 
considered part of a hedge if the period 
beginning on the first date a hedging 
contract is rolled over and ending on the 
date payment is made or received under 
the executory contract does not exceed 
183 days. Such interest income or 
expense shall not be recognized and 
shall be an adjustment to the income 
from, or expense of, the services 
performed or received under the 
executory contract, or to the amount 
realized or basis of the property sold or 
purchased under the executory contract. 
For the treatment of such interest 
income or expense that is not 
considered part of a hedge, see § 1.988- 
2(d)(2)(v). 
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(D) Special rules regarding deposits of 
nonfunctional currency in a hedging 
account. A hedging account is an 
account with a bank or other financial 
institution used exclusively for deposits 
of nonfunctional currency used to hedge 
executory contracts. For purposes of 
determining the basis of units in such 
account that comprise the hedge, only 
those units in the account as of the 
accrual date shall be taken into 
consideration. A taxpayer may adopt 
any reasonable convention (consistently 
applied to all hedging accounts) to 
determine which units comprise the 
hedge as of the accrual date and the 
basis of the units as of such date. 

(E) Interest income on deposit of 
nonfunctional currency in a hedging 
account Interest income on a deposit of 
nonfunctional currency in a hedging 
account may be taken into account for 
purposes of determining the amount of a 
hedge if such interest is accrued on or 
before the accrual date. However, such 
interest income shall be included in 
income as provided in section 61. For 
example, if a taxpayer with the dollar as 
its functional currency enters into an 
executory contract for the purchase and 
delivery of a machine in one year for 100 
British pounds (£). and on such date 
deposits £90.91 ia a properly identified 
bank account that bears interest at the 
rate of 10%, the interest that accrues 
prior to the accrual date shall be 
included m income and may be 
considered a hedge. 

(iv) Accrual date. The accrual date is 
the date when the item of income or 
expense (including a capital 
expenditure) that relates to an executory 
contract is required to be accrued under 
the taxpayer's method of accounting. 

(v) Payment date. The payment date 
is the date when payment is made or 
received with respect to an executory 
contract or the subsequent 
corresponding account payable or 
receivable. 

(3) Identification rules —(i) 
Identification by the taxpayer. A 
taxpayer must establish a record and 
before the close of the date the hedge is 
entered into, the taxpayer must enter 
into the record a clear description of the 
executory contract and the hedge and 
indicate that the transaction is being 
identified in accordance with paragraph 
(b)(3) of this section. 

(ii) Identification by the 
Commissioner. If a taxpayer enters into 
an executory contract and a hedge but 
fails to satisfy one or more of the 
requirements of paragraph (b) of this 
section and, based on the facts and 
circumstances, the Commissioner 
concludes that the executory contract in 
substance is hedged, then the 


Commissioner may apply the provisions 
of paragraph (b) of this section as if the 
taxpayer had satisfied all of the 
requirements therein, and may make 
appropriate adjustments. The 
Commissioner may apply the provisions 
of paragraph (b) of this section 
regardless of whether the executory 
contract and the hedge are held by the 
same taxpayer. 

(4) Effect of hedged executory 
contract —(r) In general. If a taxpayer 
enters into a hedged executory contract, 
amounts paid or received under the 
hedge by the taxpayer are treated as 
paid or received by the taxpayer under 
the executory contract, or any 
subsequent account payable or 
receivable, or that portion to which the 
hedge relates. Also, the taxpayer 
recognizes no exchange gain or loss on 
the hedge. If an executory contract, on 
the accrual date, becomes an account 
payable or receivable, the taxpayer 
recognizes no exchange gain or loss on 
such payable or receivable for the 
period covered by the hedge. 

(ii) Partially hedged executory 
contracts. The effect of integrating an 
executory contract and a hedge that 
partially hedges such contract is to treat 
the amounts paid or received under the 
hedge as paid or received under the 
portion of the executory contract being 
hedged, or any subsequent account 
payable or receivable. The income or 
expense of services performed or 
received under the executory contract, 
or the amount realized or basis of 
property sold or purchased under the 
executory contract, that is attributable 
to that portion of the executory contract 
that is not hedged shall be translated 
into functional currency on the accrual 
date. Exchange gain or loss shall be 
realized when payment is made or 
received with respect to any payable or 
receivable arising on the accrual date 
with respect to such unhedged amount. 

(iii) Disposition of a hedge or 
executoryr contract prior to the accrual 
date —(A) In general. If a taxpayer 
identifies an executory contract as part 
of a hedged executory contract as 
defined in paragraph (b)(2) of this 
section, and disposes of (or otherwise 
terminates) the executory contract prior 
to the accrual date, the hedge shall be 
treated as sold for its fair market value 
on the date the executory contract is 
disposed of and any gain or loss shall be 
realized and recognized on such date. 
Such gain or loss shall be an adjustment 
to the amount received or expended 
with respect to the disposition or 
termination, if any. The spot rate on the 
date the hedge is treated as sold shall be 
used to determine subsequent exchange 
gain or toss on the hedge. IT a taxpayer 


identifies a hedge as part of a hedged 
executory contract as defined in 
paragraph (b)(2) of this section, and 
disposes of the hedge prior to the 
accrual date, any gain or loss realized 
on such disposition shall not be 
recognized and shall be an adjustment 
to the income from, or expense of. the 
services performed or received under 
the executory contract, or to the amount 
realized or basis of the property sold or 
purchased under the executory contract. 

(B) Certain events in a series of 
hedges treated as a termination of the 
hedged executory contract. If the rules 
of paragraph (b)(2)(iii)(B) of this section 
are not satisfied, the hedged executory 
contract shall be terminated and the 
provisions of paragraph (b)(4)(iii)(A) of 
this section shall apply to any gain or 
loss previously realized with respect to 
such hedge. Any subsequent hedging 
contracts entered into to reduce the risk 
of exchange rate movements with 
respect to such executory contract shall 
not be considered a hedge as defined in 
paragraph (b)(2)(iii) of this section. 

(CJ Executory contracts between 
related persons. If an executory contract 
is between related persons as defined in 
sections 267(b) and 707(b). and the 
taxpayer disposes of the hedge or 
terminates the executory contract prior 
to the accrual date, the Commissioner 
may redetermine the timing, source, and 
character of gain or loss from the hedge 
or the executory contract if he 
determines that a significant purpose for 
disposing of the hedge or terminating the 
executory contract prior to the accrual 
date was to affect the timing, source, or 
character of income, gain, expense, or 
loss for Federal income tax purposes. 

(iv) Disposition of a hedge on or after 
the accrued date. If a taxpayer identifies 
a hedge as part of a hedged executory 
contract as defined in paragraph (b)(2) 
of this section, and disposes of the 
hedge on or after the accrual date, no 
gain or loss is recognized on the hedge 
and the booking date as defined in 
§ 1.988-2(c)(2) of the payable or 
receivable for purposes of computing 
exchange gain or loss shall be the date 
such hedge is disposed of. See Example 
3 of paragraph (b)(4)(iv) of this section. 

(vj Sections 263(g). 1092. and 1256 do 
not apply. Sections 263(g), 1092. and 
1256 do not apply with respect to an 
executory contract or hedge which 
comprise a hedged executory contract 
as defined in paragraph (b)(2) of this 
section. However, sections 263(g). 1092 
and 1256 may apply to the hedged 
executory contract if such transaction is 
part of a straddle. 

(vi) Examples. The principles set forth 
in paragraph (b) of this section are 









9208 


Federal Register / Vol. 57, No. 52 / Tuesday, March 17, 1992 / Rules and Regulations 


illustrated in the following examples. 

The examples assume that K is an 
accrual method, calendar year U.S. 
corporation with the dollar as its 
functional currency. 

Example 1. (i) On January 1,1992, K enters 
into a contract with JPF. a Swiss machine 
manufacturer, to pay 500,000 Swiss francs for 
delivery of a machine on June 1,1993. Also on 
January 1,1992. K enters into a foreign 
currency forward agreement to purchase 
500.000 Swiss francs for $250,000 for delivery 
on June 1.1993. K properly identifies the 
executory contract and the hedge in 
accordance with paragraph (b)(3)(i) of this 
section. On June 1,1993, K takes delivery of 
the 500.000 Swiss francs (in exchange for 
$250,000) under the forward contract and 
makes payment of 500.000 Swiss francs to JPF 
in exchange for the machine. Assume that the 
accrual date is June 1,1993. 

(ii) Under paragraph (b)(1) of this section, 
the hedge is integrated with the executory 
contract. Therefore, K is deemed to have paid 
$250,000 for the machine and there is no 
exchange gain or loss on the foreign currency 
forward contract. K’s basis in the machine is 
$250,000. Section 1256 does not apply to the 
forward contract. 

Example 2. (i) On January 1,1992, K enters 
into a contract with S, a Swiss machine 
manufacturer, to pay 500,000 Swiss francs for 
delivery of a machine on June 1.1993. Under 
the contract, K is not obligated to pay for the 
machine until September 1,1993. On 
February 1.1992, K enters into a foreign 
currency forward agreement to purchase 
500,000 Swiss francs for $250,000 for delivery 
on September 1,1993. K properly identifies 
the executory contract and the hedge in 
accordance with paragraph (b)(3) of this 
section. On June 1.1993, K takes delivery of 
machine. Assume that under K's method of 
accounting the delivery date is the accrual 
date. On September 1.1993, K takes delivery 
of the 500.000 Swiss francs (in exchange for 
$250,000) under the forward contract and 
makes payment of 500,000 Swiss francs to S. 

(ii) Under paragraph (b)(1) of this section, 
the hedge is integrated with the executory 
contract. Therefore K is deemed to have paid 
$250,000 for the machine and there is no 
exchange gain or loss on the foreign currency 
forward contract. Thus K's basis in the 
machine is $250,000. in addition, no exchange 
gain or loss is recognized on the payable in 
existence from June 1,1993, to September 1, 
1993. Section 1256 does not apply to the 
forward contract. 

Example 3. The facts are the same as in 
Example 2 except that K disposed of the 
forward contract on August 1,1993 for 
$10,000. Pursuant to paragraph (b)(4)(iv) of 
this section. K does not recognize the $10,000 
gain. K's basis in the machine is $250,000 (the 
8mount fixed by the forward contract), 
regardless of the amount in dollars that K 
actually pays to acquire the Sf500.000 when K 
pays for the machine. K has a payable with a 
booking date of August 1,1993, payable on 
September 1,1993 for 500,000 Swiss francs. 
Thus. K will realize exchange gain or loss on 
the difference between the amount booked on 
August 1,1993 and the amount paid on 
September 1.1993 under § 1.988~2(c). 


Example 4. (i) On January 1,1992, K enters 
into a contract with S. a Swiss machine 
repair firm, to pay 500,000 Swiss francs for 
repairs to be performed on June 1.1992. 

Under the contract, K is not obligated to pay 
for the repairs until September 1.1992. On 
February 1.1992, K enters into a foreign 
currency forward agreement to purchase 
500,000 Swiss francs for $250,000 for delivery 
on August 1.1992. K properly identifies the 
executory contract and the hedge in 
accordance with paragraph (b)(3) of this 
section. On June 1,1992, S performs the repair 
services. Assume that under K’s method of 
accounting this date is the accrual date. On 
August 1.1992, K takes delivery of the 500.000 
Swiss francs (in exchange for $250,000) under 
the forward contract. On the same day. K 
deposits the Sf500,000 in a separate account 
with a bank and properly identifies the 
transaction as a continuation of the hedged 
executory contract. On September 1.1992, K 
makes payment of the Sf500,000 in the 
account to S. 

(ii) Under paragraph (b)(1) of this section, 
the hedge is integrated with the executory 
contract. Therefore K is deemed to have paid 
$250,000 for the services and there is no 
exchange gain or loss on the foreign currency 
forward contract or on the disposition of 
Sf500,000 in the account. Any interest on the 
Swiss francs in the account is included in 
income but is not considered part of the 
hedge (because the amount paid for the 
services must be set on or before the accrual 
date). In addition, no exchange gain or loss is 
recognized on the payable in existence from 
June 1,1992. to September 1,1992. Section 
1256 does not apply to the forward contract 

Example 5. (i) On January 1,1992, K enters 
into a contract with S. a Swiss machine 
manufacturer, to pay 500,000 Swiss francs for 
delivery of a machine on June 1,1993. Under 
the contract, K is not obligated to pay for the 
machine until September 1,1993. On 
February 1.1992, K enters into a foreign 
currency forward agreement to purchase 
250.000 Swiss francs for $125,000 for delivery 
on September 1,1993. K properly identifies 
the executory contract and the hedge in 
accordance with paragraph (b)(3) of this 
section. On June 1.1993, K takes delivery of 
the machine. Assume that under K's method 
of accounting the delivery date is the accrual 
date. Assume further that the exchange rate 
is Sfl =$.50 on June 1.1993. On August 30. 
1993, K purchases Sf250.000 for $135,000. On 
September 1,1993, K takes delivery of the 
250,000 Swiss francs (in exchange for 
$125,000) under the forward contract and 
makes payment of 500,000 Swiss francs (the 
Sf250.000 received under the contract plus the 
Sf250.000 purchased on August 30,1993) to S. 
Assume the spot rate on September 1,1993, is 
1 Sf=$.5420 (Sf250,000 equal $135,500). 

(ii) Under paragraph (b)(1) of this section, 
the partial hedge is integrated with the 
executory contract. K is deemed to have paid 
$250,000 for the machine ($125,000 on the 
hedged portion of the Sf500.000 and $125,000 
($.50, the spot rate on June 1,1993, times 
Sf250.000) on the unhedged portion of the 
Sf500,000). K’s basis in the machine therefore 
is $250,000. K recognizes no exchange gain or 
loss on the foreign currency forward contract 
but K will realize exchange gain of $500 on 


the disposition of the Sf250,000 purchased on 
August 30,1993 under 5 1986-2(a). In 
addition, exchange loss is realized on the 
unhedged portion of the payable in existence 
from June 1.1993. to September 1,1993. Thus, 
K will realize exchange loss of $10,500 
($125,000 booked less $135,500 paid) under 
5 1.988-2(c) on the payable. Section 1256 does 
not apply to the forward contract. 

Example 6. (i) On January 1,1990, K enters 
into a contract with S. a Swiss steel 
manufacturer, to buy steel for 1,000.000 Swiss 
francs (Sf) for delivery and payment on 
December 31,1990. On January 1,1990, the 
spot rate is Sfl =$.50, the U.S. dollar interest 
rate is 10% compounded annually, and the 
Swiss franc rate is 5% compounded annually. 
Under K’s method of accounting, the delivery 
date is the accrual date. 

(ii) Assume that on January 1,1990, K 
enters into a foreign currency forward 
contract to buy Sfl,000.000 for $523,800 for 
delivery on December 31.1990. K properly 
identifies the executory contract and the 
hedge in accordance with paragraph (b)(3) of 
this section. Pursuant to paragraph (b)(2)(iii) 
of this section, the forward contract 
constitutes a hedge. Assuming that the 
requirements of paragraph (b)(2)(i) of this 
section are satisfied, the executory contract 
to buy steel and the forward contract are 
integrated under paragraph (b)(1) of this 
section. Thus, K is deemed to have paid 
$523,800 for the steel and will have a basis in 
the steel of $523,800. No gain or loss is 
realized with respect to the forward contract 
and section 1256 does not apply to such 
contract. 

(iii) Assume instead that on January 1. 

1990, K enters into a foreign currency forward 
contract to buy Sfl.000,000 for $512,200 for 
delivery on July 1.1990. K properly identifies 
the executory contract and the hedge in 
accordance with paragraph (b)(3) of this 
section. On July 1,1990. when the spot rate is 
Sfl = $.53. K cancels the forward contract in 
exchange for $17,800 ($530,000-$512,200). On 
July 1.1990, K enters into a second forward 
agreement to buy Sfl.000,000 for $542,900 for 
delivery on December 31,1990. K properly 
identifies the second forward agreement as a 
hedge in accordance with paragraph (b)(3) of 
this section. Pursuant to paragraph (b)(2)(iii) 
of this section, the forward contract entered 
into on January 1,1990, and the forward 
contract entered into on July 1.1990. 
constitute a hedge. Assuming that the 
requirements of paragraph (b)(2)(i) of this 
section are satisfied, the executory contract 
to buy steel and the forward agreements are 
integrated under paragraph (b)(1) of this 
section. Thus. K is deemed to have paid 
$525,100 for the steel (the forward price in the 
second forward agreement of $542,900 less 
the gain on the first forward agreement of 
$17,800) and will have a basis in the steel of 
$525,100. No gain is realized with respect to 
the forward contracts and section 1256 does 
not apply to such contracts. 

(iv) Assume instead that on January 1.1990. 
K enters into a foreign currency forward 
contract to buy Sfl.000,000 for $512,200 for 
delivery on July 1.1990. K properly identifies 
the executory contract and the hedge in 
accordance with paragraph (b)(3) of this 
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section. On July 1.1990, when the spot rate is 
Sfl=$.53, K enters into a historical rate 
rollover of ifs $17,800 gain 
($530.000-$512,200) on the forward 
agreement. Thus, K enters into a second 
foreign currency forward agreement to buy 
Sfl.000,000 for $524,210 lor delivery on 
December 31.1990. [The forward price of 
$524,210 is the market forward price on Juty 1. 
1990 for the purchase of Sfl,00O>0Of) for 
delivery on December 31.1990 of $542,900 
less the $17,800 gain en January 1.1990 
contract and less the time value of such gain 
of $890.) K properly identifies the second 
forward agreement as a hedge in accordance 
with paragraph of this section. On 
December 31.1990. when the spot rate is 
SFi=$.54, K takes delivery of the Sfl.000,000 
(in exchange for $524,210) and purchases the 
steel for Sfl.0G0.00a Pursuant to paragraph 
(h)(2)fiii) of this section, the forward contract 
entered into on January T, T990, and the 
forward contract entered into on Jtily 1.1990, 
which incorporates the rollover of ICs gain on 
the January 1.1990 contract; constitute a 
hedge. Assuming that the requirements, of 
paragraph fb)(2)(i) of this section are 
satisfied, the executory contract to buy steel 
and the forward agreements are integrated 
under paragraph (b)(1) of this section. 

Because the period from the rollover date to 
the dale payment is made under the 
executory contract does not exceed 183 days, 
the $890 of interest income is considered part 
of the hedge and is not recognized. Thus. K is 
deemed to have paid $524,210* for the steel 
and will have a basis in the steel of $524,210. 
No gain is realized with respect to the 
forward contracts and section 1255 does not 
apply to such contracts. 

(v) Assume instead dial on January 1,1990. 
K purchases S&62.380196 (the present value of 
Sfl .000,000 to be paid on December 31, 1990) 
for $476,190.45 and on the same day deposits 
the Swiss francs in a separate bank account 
that bears interest at a rate of 5%. 
compounded annually. K properly identifies 
the transaction as a hedged executory: 
contract. Over the period beginning January 
1,1990, and ending December 31.1996, K 
receives Sf47.619.G5 in interest on the account 
that is included in income and that has-a 
basis of $25,714.29. (Assume that under 
§ 1.988-2(b)fl), K uses the spot rate of 
Sfl - $.54 to translate the interest incomej. On 
December 31.1990. K makes payment of the 
Sfl.000.000 principal and accrued interest in 
the account to S. Pursuant, to paragraph 
(b)(2)(iii) of this section, the principal in the 
bank account and the interest constitute a 
hedge. Under paragraph fb){T) of this section, 
the hedge is integrated with the executory 
contract. Therefore K is deemed to have paid 
$501.90477 (the basis of the principal 
deposited plus the basis of the interest) for 
the steel and there is no exchange gain or 
loss on the disposition of the Sfl.090.0GG. K’s 
basis in the steel therefore is $501,904.77. 

(5) References to this paragraph (h). If 

the rules of this paragraph (bj are 
referred to in another paragraph of this 
section ( e.g paragraph (cj of this 
section), then the rules of this paragraph 
(b) shall be applied for purposes of such 
other paragraph by substituting terms 


appropriate fur such other paragraph. 
For example, paragraph (c)(2) of this 
section refers to the identification rules 
of paragraph (b)(3) ©f this section. 
Accordingly, for purposes of paragraph 

(c)(2), the rules of paragraph fb){3) will 
be applied by substituting the term 
“stock or security’* for “executory 
contract". 

(c) Hedges of period between trade 
date and settlement date on purchase or 
sale of publicly traded stock or security r . 
If a taxpayer purchases or sells stocks 
or securities which are traded cm an 
established securities market Mid— 

(1) Wedges all or part of such purchase 
or sale for any pert of the period 
beginning on the trade date and ending 
on the settlement date; and 

(2) Identifies the hedge and the 
underlying stock or securities as an 
integrated transaction under the rules of 
paragraph (b)(3) of this section; 

then any gain or toss on the hedge shall 
be an adjustment to the amount realized 
or the adjusted basis of the stock or 
securities sold or purchased (and shall 
not be taken into account as exchange 
gain or toss). The term hedge means a 
deposit of nonfunctional currency in a 
hedging account (within the meaning of 
paragraph (h](2)(iif)(D) of this section)* 
or a forward or futures contract 
described in i 1*96&-I(a} (l)(ii). and 
(2)(iiik combination thereof,, which 
reduces the risk of exchange rate 
fluctuations for any portion of the period 
beginning on the trade date and ending 
on the settlement date. The provisions of 
paragraphs (fr)(2)(i) (D> through (G)„ and 
(b)(2)(iii) (D) and (E) of this section shall 
apply. Sections 263{g)> 1092, and 1255 do 
not apply with respect to stock or 
securities and a hedge which are subject 
to this paragraph (c). 

(d) (Reserved) 

(e) Ad\'Qnce rulings regarding net 
hedging and anticipatory hedging 
systems . In his sole discretion, the 
Commissioner may issue an advance 
ruling addressing the income tax 
consequences of a taxpayer's system of 
hedging either its net nonfunctional 
currency exposure or anticipated 
nonfunctional currency exposure. The 
ruling may address the character, 
source, and timing of both the section 
985 transaction}&) making up the hedge 
and the underlying transactions being 
hedged. The procedures for obtaining a 
ruling shall be governed by such 
pertinent revenue procedures and 
revenue rulings as the Commissioner 
may provide. The Commissioner will not 
issue a ruling regarding hedges of a 
taxpayer’9 investment in a foreign 
subsidiary. 

(f) (Reserved) 


(g) General effective date. Except as 
otherwise provided in this section, the 
rules of this section shall apply to 
qualified hedging transactions, hedged 
executory contracts and transactions 
described in paragraph fc} of this 
section entered into on or after 
September 21.1989. This section shall 
apply even if the transaction being 
hedged the debt instrument) was 
entered into or acquired prior to such 
date. The effective date regarding 
advance rulings for net and anticipatory 
hedging shall be governed by such 
revenue procedures that the 
Commissioner may publish. 

PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 5. The authority citation for part 
602 continues to read as follows: 

Authority: 26 U.S.C. 7805. 

§602.101 (Amended) 

Par. 6. Section 602.101 (c) is amended 
by removing from the table entries for 
“1.988-TT*. “1.988-2T*. “1.988-3T\ 
“1.9B8-4T\ and “1.988-5T’ and by 
adding m the table “1.988-0 through 
1.938-5 * 4 • 1545-1131“. 

FredT. Goldberg, Jr.. 

Commissioner of Internal Revenue. 

Approved: January 24.1992. 

Kenneth W. Gideon. 

Assistant Secretory of the Treasury. 

[FR Doc. 92—4901 Filed 3-16-92; 8t45 am) 

BILLING CODE 4SM-01-HI 


26 CFR Part \ 

(T.D. 8401J 
RIN 1545-AN 12 

Consolidated Return Regulations— 
Distributions After the Sale of Stock of 
a Subsidiary 

AGENCY: Internal Revenue Service. 
Treasury. 

action: Temporary and final 
regulations. 

summary: This document contains final 
regulations providing rules for dividends 
and other distributions declared with 
respect to the stock of a subsidiary in a 
consolidated group if the stock is 
disposed of after the selling member 
becomes entitled to the distribution but 
before the distribution is made. The 
temporary regulations contained in 
§ 1.1502-3ZTfb), also issued as proposed 
regulations in a cross-reference notice of 
proposed rulemaking (see 54 FR 11007). 
are adopted as final regulations and 
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redesignated as § 1.1502—32(k)(l). 
Additional corrective and anti¬ 
avoidance rules are adopted as § 1.1502- 
32(k)(2). 

EFFECTIVE dates: Except as provided 
below, these regulations are effective for 
distributions described in section 301 
that are declared in taxable years for 
which the due date (without extensions) 
of the Federal income tax return is after 
March 14,1989. The new rules adopted 
as § 1.1502—32(k)(2) are effective March 
13,1992 and apply to distributions 
described in section 301 that are 
declared on or after March 13, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Steven B. Teplinsky, 202-566-4324 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On March 14.1989, temporary 
regulations (T.D. 8245) amending 
§ 1.1502-32T(b) were filed with the 
Office of the Federal Register (see 54 FR 
10980; 1989-1 C.B. 270). A Notice of 
Proposed Rulemaking (CO-5-89) cross- 
referencing the temporary regulations 
was filed with the Office of the Federal 
Register (see 54 FR 11007; 1989-1 C.B. 
924) on the same day. Written comments 
were received, and a public hearing on 
the proposed regulations was held on 
September 18,1989. After consideration 
of the comments, the temporary 
regulations contained in § 1.1502-32T(b) 
are adopted as final regulations and 
redesignated as § 1.1502—32(k)(l). In 
addition, § 1.1502—32(k)(2) is adopted in 
response to comments 

The proposed and temporary 
regulations provide that, if a member of 
a consolidated group disposes of a share 
of stock of another member after a 
distribution subject to section 301 has 
been declared on that share and after 
the disposing member becomes entitled 
to the distribution, but before the 
distribution has been made, the 
distribution is deemed to be made for all 
Federal tax purposes immediately 
before the deposition. The final 
regulations continue this rule without 
change. The regulations address the 
Federal tax treatment of certain post¬ 
sale dividends and are not intended to 
affect the principles of existing case law 
under which these dividends may be 
recharacterized as part of the purchase 
price of the stock. See, eg., Waterman 
Steamship Corporation v. Comm ' r 430 
F.2d 1185 (5th Cir. 1970), rev'g 50 T.C. 

650 (1968), cert, denied, 401 U.S. 939 
(1971). 

Comments objected to the effective 
date of the temporary and proposed 
regulations. As discussed in the 
preamble to the temporary regulations. 


the regulations were adopted to clarify 
the investment adjustment rules under 
5 1.1502-32 and to ensure that the 
income and losses of members are taken 
into account only once in computing 
taxable income of a group. See T.D. 

8245,1989-1 C.B. 270. The Service and 
the Treasury Department believe that 
the effective date of the regulations is 
consistent with section 1503(a) of the 
Internal Revenue Code and section 553 
of title 5 of the United States Code 
regarding temporary rules. 

Comments also argued that the 
regulations incorrectly fail to distinguish 
between “true" dividends and “sham" 
transactions designed to abuse the 
investment adjustment provisions of the 
consolidated return regulations. 
However, a principal purpose of the 
investment adjustment rules is to ensure 
that the income and losses of members 
are taken into account only once in 
computing taxable income of a group. 
Thus, the rule in the regulations is 
necessary to carry out that purpose 
without regard to taxpayer intent. 

Comments objected to the provision in 
the regulations that accelerates the year 
in which a distribution is treated as 
made. Under the regulations, the selling 
member is treated as receiving a 
distribution out of earnings and profits 
at the time of the sale, rather than out of 
earnings and profits at the time of the 
distribution. Similarly, any gain to the 
distributing member under section 311 is 
recognized at the time of the sale rather 
than at the time of the distribution. The 
Service and the Treasury Department 
believe that it is a reasonable approach 
to treat the distribution as made 
immediately before the disposition for 
all Federal tax purposes. 

One comment suggested that the 
regulations work improperly if the 
selling member sells less than all of the 
stock of the distributing member. This is 
corrected in the final regulations. Under 
the final regulations, proper adjustments 
must be made to the earnings and 
profits of the distributing member 
accrued to the date of the disposition to 
take into account the fact that the rules 
of § 1.1502-32(k) do not apply to all of 
the distributing corporation's stock. 

Another comment suggested that, 
because the regulations apply to a 
member’s disposition of stock of another 
member (the “distributing corporation”), 
the regulations could be avoided by the 
distributing corporation ceasing to be 
included in the selling member’s 
consolidated group prior to declaration 
of the distribution. In order to prevent 
avoidance of the regulations, an anti¬ 
avoidance provision has been added. 
Under this rule, if the distributing 
corporation ceases to be included in the 


selling member's consolidated group 
with a view to avoiding the application 
of this paragraph (k) to a distribution, 
the basis of the stock of the distributing 
corporation is adjusted in accordance 
with the purposes of this paragraph (k). 

These final regulations are added as 
§ 1.1502-32(k) of the consolidated return 
regulations. Temporary § 1.1502-32T(b) 
is redesignated as § 1.1502—32(k)(l) and 
remains effective for distributions 
subject to section 301 that are declared 
in taxable years for which the due date 
(without extensions) of the Federal 
income tax return is after March 14, 

1989. 

The earnings and profits allocation 
rule and the anti-abuse rule are 
contained in § 1.1502-32(k)(2), and are 
effective with respect to distributions 
described in section 301 that are 
declared on or after March 13.1992. 

Special Analyses 

These rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. 

These rules will not have a significant 
economic impact on a substantial 
number of small entities. These rules 
apply only to consolidated groups, 
which tend to be larger businesses. 
These rules will not significantly alter 
the reporting or record keeping duties of 
small entities. Therefore, a final 
Regulatory Flexibility Analysis under 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) is not required. 

Pursuant to section 7805(f) of the 
Internal Revenue Code, the notice of 
proposed rulemaking for the regulations 
was submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on the 
impact of the rules on small businesses. 

Drafting Information 

The principal author of these 
regulations is Steven B. Teplinsky, of the 
Office of Assistant Chief Counsel 
(Corporate), Internal Revenue Service. 
Other personnel of the Service and the 
Treasury Department participated in 
their development. 

List of Subjects in 26 CFR 1.1502-12 
through 1.1502-34 

Income taxes. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is 
amended as follows: 
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PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: Sec. 7805. 68A Stat. 917; 28 
U.S.C. 7805 # * * Section 1.1502-32(k) is also 
issued under 26 U.S.C. 1502. * * * 

Par. 2. Section 1.1502-14(a)(5) is 
revised to read as follows: 

§ 1.1502-14 Stock, bonds, and other 
obligations of members. 

(a) • * * 

(5) Distributions after the disposition 
of stock of a member. For rules relating 
to certain distributions subject to 
section 301, declared before but paid 
after the disposition of stock, see 
5 1.1502-32(k). 

***** 

§1.1502-32 [Amended! 

Par. 3. Section 1.1502-32 is amended 
as follows: 

1. Revising paragraphs (b)(3) and 
(c)(4) as set forth below. 

2. Adding new paragraph (k) with the 
heading set forth below. 

3. The paragraph (b) heading and 
paragraphs (b) (1), (2) and (3) of 

§ 1.1502-32T are redesignated as the 
paragraph (k)(l) heading and 
paragraphs (k)(l) (i), (ii) and (iii), 
respectively, of § 1.1502-32. 

4. Adding paragraph (k)(2) as set forth 
below. 

§ 1.1502-32 Investment adjustment. 


(3) Distributions after the disposition 
of stock of a member. For rules relating 
to certain distributions subject to 
section 301, declared before but paid 
after the disposition of stock, see 

§ 1.1502-32(k). 

(c) * / * 

(4) Distributions after the disposition 
of stock of a member. For rules relating 
to certain distributions subject to 
section 301, declared before but paid 
after the disposition of stock, see 

§ 1.1502-32(k). 

• * * * • 

(k) Distributions after certain stock 
dispositions. 

• • • * * 

(2) Special rules —(i) Soles of less 
than all the stock of the distributing 
member. If paragraph (k)(l) of this 
section applies to a member’s 
disposition of less than all of the shares 
of stock of the distributing member, 
proper adjustments to carry out the 
purposes of this paragraph (k) must be 
made to the earnings and profits of the 


distributing member accrued to the date 
of the disposition to take into account 
the fact that the rules of § 1.1502-32(k) 
do not apply to all of the distributing 
corporation’s stock. 

(ii) Anti-avoidance rule. If the 
distributing corporation ceases to be a 
member of the same consolidated group 
as the selling member with a view to 
avoiding the application of this 
paragraph (k) to a distribution, the basis 
of the stock of the distributing 
corporation is adjusted in accordance 
with the purposes of this paragraph (k). 

(iii) Effective date. This paragraph 
(k)(2) applies to distributions described 
in section 301 that are declared on or 
after March 13.1992. 

Par. 4. Section 1.1502-32T(b) is 
removed and reserved to read as 
follows: 

§ 1.1502-32T Investment adjustments 
(temporary). 

***** 

(b) [Reserved] 

David G. Blattner, 

Acting Commissioner of Internal Revenue. 

Approved: March 4,1992. 

Fred T. Goldberg. Jr., 

Assistant Secretary of the Treasury. 

[FR Doc. 92-8265 Filed 3-13-92; 11:29 am] 

BILLING coot 4830-01-M 


DEPARTMENT OF JUSTICE 
Bureau of Prisons 
28 CFR Part 544 

Control, Custody, Care, Treatment and 
Instruction of Inmates; Literacy 
Program (GED Standard) 

CFR Correction 

In title 28 of the Code of Federal 
Regulations, revised as of July 1,1991, 
on pages 878, 881 and 882, subpart H 
(§§ 544.70 through 544.76) was 
incorrectly revised. The correct table of 
contents and text of subpart H was 
published in the Federal Register on 
May 1,1991. at 56 FR 20088. The table of 
contents and the text for Subpart H 
should read as follows: 

Subpart H—Literacy Program 

544.70 Purpose and scope. 

544.71 Applicability: Who must attend the 
literacy program. 

544.72 Applicability: Who may be promoted. 

544.73 Procedures. 

544.74 Federal Prison Industries (UNICOR) 
and Inmate Performance Pay (IPP) 
assignments. 

544.75 Incentives. 

544.78 Disciplinary action. 


Subpart H—Literacy Program 

§ 554.70 Purpose and scope. 

An inmate confined in a federal 
institution who does not have a verified 
General Education Development (GED) 
or high school diploma is required to 
attend an adult literacy program for a 
minimum of 120 calendar days or until a 
GED is achieved, whichever occurs First. 
The Warden shall establish incentives 
to encourage an inmate to complete the 
literacy program. 

§ 544.71 Applicability: Who must attend 
the literacy program. 

(a) All inmates in federal institutions 
must attend the literacy program except: 

(1) Pretrial inmates; 

(2) Inmates committed for purpose of 
study and observation under the 
provisions of 18 U.S.C. 4205(c) or. 
effective November 1,1987,18 U.S.C. 
3552(b); 

(3) Sentenced aliens with a 
deportation detainer; 

(4) Other inmates who, for good cause, 
the Warden may excuse from attending 
the literacy program. 

(b) Staff shall document in the 
inmate’s education file and central file 
the specific reasons for not requiring the 
inmate to participate in the literacy 
program. 

§ 544.72 Applicability: Who may be 
promoted. 

(a) An inmate must show prior 
attainment of a GED or high school 
diploma in order to be promoted above 
grade 4 UNICOR and Inmate 
Performance Pay (IPP) assignments 
except: 

(1) An inmate already in a UNICOR or 
IPP position above pay grade 4 at the 
time of implementation of this rule (May 
1,1991), who does not have a GED or a 
high school diploma but was previously 
approved for promotion above grade 4. 

(2) Other inmates who, for good cause, 
the Warden may determine are exempt 
from completing the academic 
requirements for promotion above grade 
4. An inmate who is exempted from 
attending the literacy program under 

§ 544.71(a) ordinarily may not be 
promoted above the fourth grade of 
compensation unless he or she meets the 
GED requirement. 

(b) staff shall document in the 
inmate’s education file and central file 
the specific reasons for allowing pay 
promotion exemptions. 

§ 544.73 Procedures. 

(a) The Warden at each federal 
institution shall ensure that an inmate 
who does not have a verified GED or 
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high school diploma is enrolled in the 
literacy program. 

(b) The Warden or designee shall 
assign to an education staff member the 
responsibility to coordinate the 
institution’s literacy program. The 
literacy coordinator or designated 
education staff shall meet initially with 
the inmate for the purpose of enrolling 
the inmate in the literacy program. 
Subsequently, the literacy coordinator 
or designated education staff shall 
formally interview each inmate involved 
in the literacy program at least once 
every 30 days during the mandatory 120 
day period, to review and record the 
inmate’s progress in this program. The 
literacy coordinator shall place 
documentation of these interviews in the 
inmate’s record. 

(c) At the end of 120 calendar days, 
excluding sick time, furloughs, or other 
absences from scheduled classes, the 
unit team shall meet with the inmate to 
encourage continued participation in the 
literacy program until the inmate attains 
a GED or high school diploma. At this 
time, the inmate may elect not to 
continue in the literacy program, and no 
disciplinary action will be taken. The 
inmate may not discontinue this 
program where participation is 
mandated by statute. 

§ 544.74 Federal Prison Industries 
(UNICOR) and Inmate Performance Pay 
(!PP) Assignments. 

(a) Inmates who wish to secure a 
UNICOR or IPP work assignment above 
grade 4 of compensation or who wish to 
work in non-graded incentive pay 
(piece-rate) positions must be able to 
demonstrate the prior obtainment of a 
GED or high school diploma. However, 
if labor force needs require, inmates 
who do not meet the literacy 
requirements may be employed in 
UNICOR incentive pay positions if they 
are simultaneously enrolled in a literacy 
or related program, and provided they 
are found to be progressing at an 
acceptable level as defined by the 
supervisor of education. Failure to 
maintain satisfactory progress shall 
result in termination of UNICOR 
incentive pay employment. Local 
UNICOR management may elect to 
place the terminated piece-rate 
employee in an hourly rated 4th grade 
position. The Warden may. for good 
cause, exempt inmates from this 
requirement. 

(b) An inmate may be assigned to the 
fourth grade of compensation in a 
UNICOR or IPP work assignment 
contingent on the inmate’s enrollment 
and satisfactory participation, in the 
literacy program. Failure of an inmate to 
make adequate progress in the literacy 


program may be used as the basis to 
remove the inmate from the UNICOR or 
IPP work assignment. 

§ 544.75 Incentives. 

The Warden shall establish a system 
of incentives to encourage an inmate to 
obtain a GED. 

§ 544.76 Disciplinary action. 

As with other mandatory programs, 
such as work assignments, staff may 
take disciplinary action against an 
inmate whose academic level is below 
GED or high school level when that 
inmate refuses to enroll in, or to 
complete, the mandatory 120 calendar 
days literacy program. 

B!UJNG CODC 150S-01-0 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

(Docket No. FEMA-7006] 

Federal Insurance Administration; 

Final Flood Elevation Determination; 
Town of Lyme, Grafton County, NH; 
Rescission 

agency: Federal Emergency 
Management Agency. 

ACTION: Final rule. 

summary: On January 7,1992, the 
Federal Emergency Management 
Agency published the final flood 
elevation determination for the Town of 
Lyme, Grafton County. New Hampshire. 
This document will serve to rescind that 
listing of the town of Lyme. Following an 
engineering analysis and review, a new 
final flood elevation determination will 
be made. 

EFFECTIVE date: March 17,1992. 

FOR FURTHER INFORMATION CONTACT: 

William R. Locke, Chief, Risk Studies 
Division. Federal Insurance 
Administration, Federal Emergency 
Management Agency. Washington. DC 
20472, (202) 645-2754. 

SUPPLEMENTARY INFORMATION: As a 
result of a recent engineering review, the 
Federal Emergency Management 
Agency gives notice of rescission of the 
final flood elevation determination for 
Town of Lyme, New Hampshire, 
published at 57 FR 527 on January 7. 

1992, in accordance with section 110 of 
the Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Slat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (title XIII of the 
Housing and Urban Development Act of 


1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR part 67. 

Issued: February 12,1992. 

CAL “Bud" Schauerte, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 92-6068 Fiied 3-16-02; 8:45 ami 
BILLING coot «7tS-03-N 


GENERAL SERVICES 
ADMINISTRATION 

48 CFR Part 502 

[APD 2800.12A CHGE 361 

General Services Administration 
Acquisition Regulation; GSA 
Organizational Changes 

AGENCY: Office of Acquisition Policy, 
GSA. 

action: Final rule. 

SUMMARY: The General Services 
Administration Acquisition Regulation 
(GSAR), chapter 5 (APD 28Q0.12A), 
section 502.101 is amended to revise the 
definitions of “Contracting activity 
competition advocate” and “Head of the 
contracting activity” to reflect the 
reassignment of certain responsibilities 
from the Regional Administrators in 
Regions 7 and 9 to the Regional 
Administrators in Regions 8 and 10. The 
intended effect is to provide guidance to 
GSA personnel regarding the 
organizational changes. 

EFFECTIVE DATE: March 16.1992. 

FOR FURTHER INFORMATION CONTACT: 

Ida M. Ustad, Office of GSA Acquisition 
Policy (202) 501-1224. 

SUPPLEMENTARY INFORMATION: 

A. Public Comments 

This rule was not published in the 
Federal Register for public comment 
because it merely provides guidance to 
GSA internal personnel. 

B. Executive Order 12291 

The Director, Office of Management 
and Budget (OMB), by memorandum 
dated December 14.1984, exempted 
certain agency procurement regulations 
from Executive order 12291. The 
exemption applies to this rule. 

C. Regulatory Flexibility Act 

The Regulatory Flexibility Act does 
not apply to this rule because the 
proposed policy was not required to be 
published in the Federal Register. 

D. Paperwork Reduction Act 

This rule does not contain information 
collection requirements that require the 
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approval of OMB under 44 U.S.C. 3501 et 
seq. 

List of Subjects in 48 CFR Part 502 

Government procurement. 

Accordingly. 478 CFR part 502 
continues to read as follows: 

1. The authority citation for 48 CFR 
part 502 continues to read as follows: 

Authority: 40 U.S.C. 488(c). 

2. Section 502.101 is revised to read as 
follows: 

PART 502—DEFINITIONS OF WORDS 
AND TERMS 

502.101 Definitions. 

Agency competition advocate means 
the Director of the Office of Contract 
Review. 

Chief of the contracting office means 
branch chiefs of Central Office or 
regional office branches within divisions 
that are responsible for performing 
contracting and/or contract 
administration functions except for FSS. 
In FSS Commodity Centers, “chief of 
contracting office” means division 
directors within the Commodity Centers. 
In Federal Supply Service Bureaus. 
“Chief of Contracting Office” means 
branch chiefs or supervisory 
equivalents. In PBS, the Director of a 
Facility Support Center is considered to 
be the “chief of the contracting office.” 

Contracting activity competition 
advocate means the (1) Director of the 
Office of Contract Review. (2) FSS 
Competition Advocate. Office of 
Commodity Management, (3) IRMS 
Competition Advocate, Office of 
Information Resources Management 
Policy, (4) Special Assistant to the 
Director, Program Support Office, FPRS, 
(5) Deputy Regional Administrator for 
Regions 2, 3. 4, 5, 0, 7, 9. and the 
National Capital Region and (6) the 
Senior Advisor to the Regional 
Administrator for Regions 8 and 10. The 
Director of the Office of Contract 
Review serves as the contracting 
activity competition advocate for 
Central Office contracting activities 
outside the FSS. IRMS. and FPRS. 

Contracting director means directors 
of Central Office or regional office 
divisions that are responsible for 
performing contracting and/or contract 
administration functions except for FSS. 
“Contracting director” means directors 
of Commodity Centers and Federal 
Supply Service Bureaus in the FSS. 

Head of the contracting activity 
(HCA) means the Associate 
Administrator for Acquisition Policy, 
Commissioners of the Federal Supply 
Service (FSS), Information Resources 
Management Service (IRMS), Public 


Buildings Service (PBS), Federal 
Property Resources Service (FPRS). or 
Regional Administrators (Regions 2, 3. 4. 
5, 6. 7. 8, 9.10 and the National Capital 
Region). The Associate Administrator 
for Acquisition Policy serves as the 
HCA for Central Office contracting 
activities outside of FSS, IRMS, PBS, 
and FPRS. 

Senior procurement executive means 
the Associate Administrator for 
Acquisition Policy. 

Dated: March 3,1992. 

Richard H. Hopf, 111, 

Associate Administrator for Acquisition 
Policy. 

[FR Doc. 92-6041 Filed 3-10-92: 8:45 am) 

BILLING COOE 6820-61-*! 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1118 

[Ex Parte No. 55 (Sub-No. 85)1 

Procedures In Informal Proceedings 
Before Employee Boards 

agency: Interstate Commerce 

Commission. 

action: Final rule. 

summary: The Commission is modifying 
its Part 1118 regulations for purposes of 
updating, streamlining, and 
simplification. Since these modifications 
are technical and are not intended to 
have any substantive effect, public 
comment is not being sought. 

EFFECTIVE DATE: April 10, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5600 (TDD 
for hearing impaired: (202) 927-5721). 
SUPPLEMENTARY INFORMATION: We are 
making several technical changes to part 
1118 as part of our ongoing effort to 
update and streamline our codified 
regulations. These changes are not 
intended to have any substantive 
impact. 

Part 1118 

We are modifying the heading for part 
1118 which currently reads Procedures 
in Informal Proceedings Before Certain 
Employee Boards by deleting the word 
Certain to reflect the revisions set forth 
below. 

Section 1118.1 

The first sentence of this section 
currently refers to specifically identified 
employee boards, some of which no 
longer exist. We are deleting the 
reference to these specifically identified 
boards and substituting in lieu thereof 
the phrase all employee boards. 


Section 1118.4(d) 

This provision directs where appeals 
and replies to appeals of employee 
board decisions should be filed. Except 
for those relating to Regional Motor 
Carrier Board emergency temporary 
authority (ETA) and temporary 
authority (TA) decisions, all appeals and 
replies to appeals of employee board 
decisions are to be filed with the 
Secretary of the Commission. Sections 
1162.6 (d) and (e) direct that appeals and 
replies concerning ET A and TA 
decisions are to be filed with the 
Regional Office where the application 
wa‘s filed. We are revising § 1118.4(d) to 
track § 1162.6 (d) and (e) more closely 
and to provide a cross-reference to 
them. 

This action will not significantly affect 
either the quality of the human 
environment or the conservation of 
energy resources. 

This action will not have a significant 
effect on a substantial number of small 
entities. 

List of Subjects in 49 CFR Part 1118 

Administrative practice and 
procedure. 

Decided: March 10,1992. 

By the Commission. Chairman Philbin, Vice 
Chairman McDonald. Commissioners 
Simmons. Phillips, and Emmett. 

Sidney L Strickland. Jr., 

Secretary. 

For the reasons set forth in the 
preamble, title 49, chapter X. part 1118 
of the Code of Federal Regulations is 
amended as follows: 

1. The heading for part 1118 is revised 
to read as follows: 

PART 1118—PROCEDURES IN 
INFORMAL PROCEEDINGS BEFORE 
EMPLOYEE BOARDS 

2. The authority citation for part 1118 
continues to read as follows: 

Authority: 49 U.S.C. 10321; 5 U.S.C. 559. 

3. Section 1118.1 is revised to read as 
follows: 

§1118.1 Scope. 

The rules in this part govern 
proceedings before all employee boards. 
Special rules, located elsewhere in this 
part should also be consulted. 

4. Section 1118.4 is amended by 
revising paragraph (d) to read as 
follows: 

§1118.4 Appeals. 

• * * * • 

(d) Where filed. Appeals and replies 
to appeals of Regional Motor Carrier 
Board temporary authority (TA) and 
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emergency temporary authority (ETA) 
application decisions must be filed with 
the Regional Office in which the 
application was filed {see §§ 1162.6 (d) 
and [e)|. Appeals and replies to appeals 
of all other decisions issued by 
employee boards must be filed with the 
Secretary. Interstate Commerce 
Commission, Washington. DC 20423. 

• * • * * 

|FR Doc. 82 -6138 Filed 3-16-92; 6:«5 am] 

B'LLJNG COOC 7WS-01-* 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

(Docket No. 92-NM-23-AO] 

Airworthiness Directives; Boeing 
Model 727 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to certain 
Boeing Model 727 series airplanes, that 
currently requires inspection to detect 
corrosion in the aft cargo compartment 
belly skin panels, doublers, and triplers. 
and repair, if necessary. This action 
would expand the applicability to 
include all Model 727-100 and — 100C 
series airplanes. This proposal is 
prompted by reports of corrosion in both 
the cold- and hot-bonded skin, doublers, 
and triplers located beneath the aft 
cargo compartment floor. The actions 
specified by the proposed AD are 
intended to prevent degradation of the 
skin panel structural integrity, which 
could lead to depressurization of the 
cabin. 

dates: Comments must be received by 
May 4,1992. 

addresses: Submit comments in 
triplicate to the Federal Aviation 
Administration, Transport Airplane 
Directorate, ANM-103, Attention: Rules 
Docket No. 92-NM-23-AD, 1601 Lind 
Avenue SW., Renton, Washington 
98055-4056. Comments may be inspected 
at this location between 9 a.m. and 3 
p.ra., Monday through Friday, except 
Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group, 

P.O. Box 3707. Seattle. Washington 
98124. This information may be 
examined at the FAA, Transport 


Airplane Directorate, 1601 Lind Avenue 
SW.. Renton, Washington 98055-4056. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Stanton R. Wood, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S; telephone (206) 227-2772; 
fax (206) 227-1181. Mailing address: 
FAA, Northwest Mountain Region, 1601 
Lind Avenue SW.. Renton, Washington 
98055-4056. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing data 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light of 
the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 92-NM-23-AD." The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103. Attention: Rules Docket No. 
92-NM-23-AD, 1001 Lind Avenue SW., 
Renton. Washington 98055-4056. 

Discussion 

On September 7,1990, the FAA issued 
AD 90-20-08, Amendment 39-6742 (55 
FR 38047, September 17,1990). to require 
inspections to detect corrosion in the aft 


cargo compartment belly skin panels, 
doublers, and triplers. and repair, if 
necessary, on certain Boeing Model 727 
series airplanes. That action was 
prompted by reports of corrosion in the 
skin, doublers, and tripiers in the skin 
panels beneath the aft cargo 
compartment floor. The requirements of 
that AD are intended to prevent 
degradation of the skin panels* 
structural integrity, which could lead to 
depressurization of the cabin. 

Since the issuance of that AD. the 
FAA has determined that additional 
Model 727-100 and -100C series airplane 
are potentially susceptible to the 
corrosion problem addressed in AD 90- 
20-08. That AD only applied to airplanes 
having line numbers 1 to 547, on which 
the aluminum body skin panels were 
installed using a “cold bonding’* 
process. Corrosion also has been 
detected recently on airplanes with 
panels that were manufactured using a 
“hot bonding'* process; these are 
airplanes having line numbers 548 and 
subsequent. Such corrosion presents the 
same potential unsafe condition 
addressed in AD 90-20-08. 

The FAA has reviewed and approved 
Boeing Service Bulletin 727-33-0085, 
Revision 4. dated July 11,1991, that 
describes procedures for external and 
internal inspection for corrosion of hot- 
and cold-bonded skin panels, doublers, 
and triplers located beneath the aft 
cargo compartment floor, and repair, if 
necessary. The effectivity listing in this 
revised service bulletin includes all 
airplanes for the Model 727-100 and 
-100C series. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
supersede AD 90-20-08 to require 
inspections to detect corrosion in the aft 
cargo compartment belly skin panels, 
doublers, and triplers, and repair, if 
necessary. This action would expand 
the applicability to include additional 
Model 727-100 and -100C series 
airplanes. The actions would be 
required to be accomplished in 
accordance with the service bulletin 
described previously. 

There are approximately 693 Boeing 
Model 727 series airplanes of the 
affected design in the worldwide fleeL 
The FAA estimates that a total of 514 
airplanes of U.S. registry would be 
affected by this AD action; this number 
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includes 430 airplanes that were 
affected previously by the requirements 
of AD 90-20-08. and 84 additional 
airplanes (added to the applicability of 
this proposed rule) that would be 
affected by the requirements of this new 
AD action. The FAA estimates that it 
would take approximately 402 work 
hours per airplane to accomplish the 
inspection actions, and that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
AD 90-20-08 on U.S. operators was 
$9,507,300. By expanding the 
applicability of this rule via this 
proposed AD action to include the 
additional 84 airplanes, the cost impact 
on U.S. operators is increased by 
$1,857,240. Therefore, the total cost 
impact of this AD action is estimated to 
be $11,364,540; or $22,110 per airplane. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule" under Executive 
Order 12291; (2) is not a “significant 
rule" under the DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26,1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption ADDRESSES. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 


§39.13 (Amended) 

2. Section 39.13 is amended by 
removing amendment 39-6742 (55 FR 
38047, September 17.1990) and by 
adding a new airworthiness directive 
(AD), to read as follows: 

Boeing: Docket 92-NM-23-AD. Supersedes 
AD 90-20-08, Amendment 39-6742. 

Applicability: Model 727-100 and -100C 
series airplanes, certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent degradation of the skin panel 
structural integrity, which could lead to 
depressurization of the cabin, accomplish the 
following: 

(a) For Model 727-100 and -100C series 
airplanes, having line position 001 through 
547: Within 15 months after October 23,1990 
(the effective date of AD 90-20-08, 
amendment 39-6742) conduct an internal and 
external close visual inspection for corrosion 
of the skin panels, doublers, and triplers 
located between body stations (BS) 950 and 
BS 1183 and stringers S-28L and S-26R. 
Perform the inspections in accordance with 
Parts II.A and II.B of Boeing Service Bulletin 
727-53-0085. Revision 3. dated September 28. 
1989, or Revision 4, dated July 11.1991. 

Repeat the external inspection at intervals 
not to exceed 15 months. Repeat the internal 
inspection and apply corrosion inhibitor at 
intervals not to exceed 36 months. 

(b) For all Model 727-100 and -100C series 
airplanes, having line position 548 or 
subsequent: Within 15 months after the 
effective date of this AD. conduct an internal 
and external close visual inspection for 
corrosion of the skin panels, doublers, and 
triplers located between BS 950 and BS 1183 
and stringers S-26L and S-26R. Perform the 
inspections in accordance with Parts II.A and 
II.B of Boeing Service Bulletin 727-53-0085. 
Revision 4, dated July 11,1991. Repeat the 
external inspection at intervals not to exceed 
15 months. Repeat the internal inspection and 
apply corrosion inhibitor at intervals not to 
exceed 36 months. 

(c) If no corrosion or minor corrosion, as 
defined in Part II.A.2. of Boeing Service 
Bulletin 727-53-0085, Revision 3. dated 
September 28,1989; or Revision 4. dated July 
11.1991, is detected by the inspections 
required by in paragraph (a) or (b) of this AD. 
prior to further flight, perform an ultrasonic 
inspection for voids in accordance with Part 
II.C of the applicable service bulletin. 

(1) If no voids and no corrosion are 
detected, prior to further flight, reseal the 
doublers and triplers in accordance with 
Figure 3 of the applicable service bulletin or 
replace the affected skin panel in accordance 
w f ith Part VI. of the applicable service 
bulletin. 

(2) If voids or minor corrosion are detected, 
perform a Low Frequency Eddy Current 
(LFEC) inspection, to determine the amount 
of material loss, in accordance with Part II.D. 
of the applicable service bulletin. 

(d) If major corrosion, as defined in Parts 
II.A.3 or II.B. of Boeing Service Bulletin 727- 
53-0085, Revision 3, dated September 28. 

1989; or Revision 4. dated July 11,1991, is 
detected, or material loss is 10 percent or 
more of the skin, doubler, or tripler thickness, 


prior to further flight, repair or replace the 
affected skin panel in accordance with Parts 

V. or VI. of the applicable service bulletin. 

(e) If material loss is less than 10 percent of 
the skin, doubler, or tripler, and voids are 
present, prior to further flight, repair in 
accordance with Part 1II.B., HI D., IV.B., V., or 

VI. of Boeing Service Bulletin 727-53-0085. 
Revision 3. dated September 28.1989; or 
Revision 4. dated July 11,1991. 

(f) For repairs made in accordance with 
Parts III. or IV. of the service bulletin, with 15 
months after the repair is made, perform a 
LFEC inspection for corrosion progression in 
accordance with Part II.D. of Boeing Service 
Bulletin 727-53-0085, Revision 3. dated 
September 28,1989; or Revision 4, dated July 
11,1991. Repeat the inspections at intervals 
not to exceed 15 months. 

(g) Blind fasteners installed in accordance 
with Part IV. of Boeing Service Bulletin 727- 
53-0085, Revision 3 dated September 28,1989; 
or Revision 4, dated July 11,1991 are to be 
used as an interim repair only. The blind 
fasteners have a life limit of 10,000 landings 
before they must be replaced with solid 
fasteners in accordance with Part IV. of the 
service bulletin. 

(1) The blind fasteners must be inspected 
for loose or missing fasteners after 
accumulating 3,000 landings since installation 
or 1,000 landings after the effective date of 
this AD. whichever occurs later, and 
thereafter at intervals not to exceed 3,000 
landings. 

(2) Blind fasteners installed prior to the 
effective date of this AD must be replaced 
prior to accumulating 10,000 landings or 
within 3.000 landings after the effective date 
of this AD, whichever occurs later. 

(h) Replacement of the skin panels in 
accordance with Part VI. of Boeing Service 
Bulletin 727-53-0085, Revision 3. dated 
September 28,1989; or Revision 4. dated July 
11,1991 constitutes terminating action for the 
inspection requirements of this AD for those 
panels. 

(i) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office (ACO), 
FAA. Transport Airplane Directorate. The 
request shall be forwarded through an FAA 
Principal Maintenance Inspector, who may 
occur or comment and then send it to the 
Manager. Seattle ACO. 

(j) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location w'here the 
requirements of this AD can be 
accomplished. 

Issued in Renton. Washington, on March 4, 
1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service . 

[FR Doc. 92-6130 Filed 3-16-92; 8:45 am] 

BILLING CODE 4910-13-M 
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DEPARTMENT OF THE TREASURY 
Interna) Revenue Service 
26 CFR Part I 
(INTL-0015-91J 
RIN 1545-AP78 

Taxation of Gain or Loss from Certain 
Nonfunctional Currency Transactions 
(Section 988 Transactions) 

agency: Internal Revenue Serv ice, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed Income Tax Regulations 
relating to the taxation of gain or loss 
from certain foreign currency 
transactions and applies to taxpayers 
engaging in such transactions. Thi9 
action is necessary' because of changes 
to the applicable tax law made by the 
Tax Reform Act of 1986. 

OATES: Comments and requests for a 
public hearing must be received by May 
18,1992. 

addresses: Send comments and 
requests for a public hearing to: Internal 
Revenue Service, P.O. Box 7604, Ben 
Franklin Station. Attention: 
CC:CORPT:R (INTL-0015-81), room 
5228, Washington. DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey L. Dorfman of the Office of 
Associate Chief Counsel (International), 
within the Office of Chief Counsel. 
Internal Revenue Service, 1111 
Constitution Avenue. NW., Washington, 
DC 20224 (Attention: CC:CORP:T:R^ 
(INTL-0015-91) (202-377-9059 
(Dorfman), not toll-free calls). 
SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information 
contained in this notice of proposed 
rulemaking has been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). Comments on the 
collection of information should be sent 
to the Office of Management and 
Budget. Attn: Desk Officer for the 
Department of the Treasury. Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, with copies to 
the Internal Revenue Service, Attention: 
IRS Reports Clearance Officer T:FP, 
Washington, DC 20224. 

The collection of information in these 
regulations is in 9 1.988-5 (d) and (f). 
This information i9 required by the 
Internal Revenue Service to verify 
various elections made by the taxpayer. 


The likely respondents are businesses or 
other for-profit institutions. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on 
information as is available to the 
Internal Revenue Service. Individual 
respondents/recordkeepers may require 
greater or less time, depending on their 
particular circumstances. 

Estimated total annual reporting and/ 
or recordkeeping burden: 1,000 hours. 

The estimated annual burden per 
respondent/recordkeeper varies from 30 
minutes to 60 minutes, depending on 
individual circumstances, with an 
estimated average of 40 minutes. 

Estimated number of respondents 
and/or recordkeepers: 1,500. 

Background 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
section 988 of the Internal Revenue 
Code. 

Explanation of Provisions 

Section 1.988-1 

Section 1.988-l(a)(3) coordinates 
section 988 with § 1.1275-4(g) of the 
proposed regulations. Section 1.988- 
1(a)(3) provides that § 1.1275-4(g) 
applies prior to section 988 to separate a 
contingent payment debt instrument into 
contingent and noncontingent 
components. To the extent applicable, 
section 988 applies to the distinct 
components. 

Section 1.988~l(a)(4) provides rules for 
the treatment of dual currency debt 
instruments. Section 1.988-l(a)(4) 
provides that a dual currency debt 
instrument is separated into two 
hypothetical instruments—a zero 
coupon bond denominated in the 
currency of the stated redemption price 
at maturity (discounted as provided in 
§ 1.1273—2(d)(2)(iv) of the proposed 
regulations), and an installment 
obligation, as defined in 9 1-1273—1(b)(2) 
of the proposed regulations, 
denominated in the currency of the 
qualified periodic interest payments of 
the dual currency debt instrument. To 
the extent applicable, section 988 
applies to the distinct instruments. 

Section 1.988-l(a}(5) provides rules for 
multicurrency debt instruments similar 
to the rules applicable to dual currency 
debt instruments. 

Section 1.988-2 

Pursuant to section 989(c)(5), § 1.988- 
2(b)(14) provides special rules regarding 
nonfunctional currency related person 
debt. If a debt instrument denominated 


in a nonfunctional currency is entered 
into between related persons as defined 
in sections 267(b) and 707(b), and the 
taxpayer disposes of or terminates such 
instrument prior to maturity in a 
transaction in which exchange gain or 
loss would be recognized, the District 
Director or the Assistant Commissioner 
(International) may defer such gain or 
loss if he determines that the debt has in 
effect been replaced with debt 
denominated in a different currency 
(replacement debt) entered into with a 
related person (regardless of whether 
the replacement currency is the 
taxpayer’s functional currency). Such 
deferral, however, shall not exceed the 
earlier of the date the replacement debt 
is terminated in a transaction in which 
gain or loss is recognized or the maturity 
date of the replacement debt (so long as 
such debt is not replaced with related 
person debt denominated in a different 
currency). The rule set forth in 9 1.988- 
2(b)(14) does not apply to debt for debt 
exchanges in the same nonfunctional 
currency. The Service solicits comments 
regarding issues raised by debt for debt 
exchanges in the same nonfunctional 
currency. 

Section 1.988-2(b)(15) provides rules 
addressing debt instruments 
denominated in hyperinflationary 
currencies. Generally, exchange gain or 
loss is recognized at the close of each 
taxable year and is treated as an offset 
to interest income or expense. 

Section 1.988-2(d)(4) and (e)(7) 
provides rules addressing forward 
contracts, futures contracts, option 
contracts and currency swaps where 
payments to be made or received are 
denominated in hyper inflationary 
currencies (hereafter referred to as 
hyperinflationary contracts). Section 
1.988-2(d)(4J and (e)(7) generally 
provides that a taxpayer’s position in a 
hyperinflationary contract is to be 
marked to market on the last day of the 
taxable year and any exchange gain or 
loss realized on such date. 

Section 1.988-2(e)(3)(iv) coordinates 
section 988 with the rules of 9 1.448- 
3(e)(4)(iii) of the proposed regulations 
regarding currency swaps with 
significant nonperiodic payments. 

Section 1.988-5 

Section 1.988-5(d) provides 
integration rules for hedged qualified 
payments patterned after the rules in 
§ 1.988—5(b) of the final regulations 
regarding hedged executory contracts. A 
qualified payment is—(1) a declared but 
unpaid dividend denominated in a 
nonfunctional currency with respect to 
the recipient of such dividend, or (2) an 
unaccrued rent or royalty payment 
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denominated in a nonfunctional 
currency of the taxpayer the amount of 
which is fixed on the date the hedge is 
entered into. The term hedge is defined 
in § 1.988-5(d)(2)(iii). If a qualified 
payment and a hedge satisfy the rules of 
§ 1.988-5 (d)(2)(i), the qualified payment 
and hedge are integrated. The effect of 
integrating a qualified payment and 
hedge is to treat amounts paid or 
received under the hedge as paid or 
received under the qualified payment or 
any subsequent account payable or 
receivable, or that portion thereof to 
which the hedge relates. 

Mark to Market Method of Accounting 

Pursuant to § 1.988-5(f), certain 
taxpayers may elect to realize for the 
taxable year exchange gain or loss on 
section 988 transactions that results 
from changes in exchange rates between, 
the date a financial accounting period 
begins and the date a financial 
accounting period closes (but no less 
frequently than quarterly), provided 
such treatment is consistent with the 
taxpayer’s method of accounting for 
financial reporting purposes (and that 
method conforms to U.S. generally 
accepted accounting principles). If a 
taxpayer makes the mark to market 
election under § 1.988-5{f), it must use 
the mark to market method to account 
for all section 988 transactions, other 
than those subject to the special hedging 
rules of § 1.988-5. Designation of a 
transaction as a hedging transaction for 
financial accounting (which generally 
precludes such transaction from being 
marked to market under the financial 
accounting rules) is irrelevant. 

The time and manner of making a 
mark to market election is prescribed in 
§ 1.988-5{f}(4). Such election cannot be 
revoked without the consent of the 
Commissioner and related person 
conformity rules apply. 

If there is a Treasury Decision based 
on these proposed regulations, the 
Service anticipates issuing a revenue 
procedure setting forth the terms and 
conditions under which a change of 
method of accounting will be granted. 
The Service solicits comments regarding 
the terms and conditions of the revenue 
procedure, including the character of the 
adjustments for purposes of sections 904 
and 954, and the appropriate period 
during which the section 481(a) 
adjustment should be taken into 
account. 

Section 1.6045-l(d)(6)(iii) 

Proposed § 1.6045-1 (d)(6)(iii) is in 
response to a comment which suggested 
conforming the section 6045 broker 
reporting rules and section 988(d) 


hedging rules where the sale of stock or 
securities for nonfunctional currency 
and the hedge are effected through the 
same broker. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It also has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations, and, therefore, an initial 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Request for a Public 
Hearing 

Before adopting these regulations, 
consideration will be given to any 
written comments that are submitted 
(preferably a signed original and eight 
copies) to the Internal Revenue Service. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request by any person who submits 
timely written comments on the 
proposed rules. Notice of the time, place 
and date for the hearing will be 
published in the Federal Register. 

Drafting Information 

The principal authors of these * 
regulations are Jeffrey Dorfman and 
Charles T. Plambeck. Messrs. Dorfman 
and Plambeck are of the Office of Chief 
Counsel, Internal Revenue Service. 

Other personnel from the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations. 

List of Subjects 

26 CFR §§ 1.985-0 through 1.989(c)-lT 

Income taxes, Reporting and 
Recordkeeping requirements. 

26 CFR §§ 1.6031-1 through 1.6060-1 

Income taxes, Reporting and 
Recordkeeping requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is 
proposed to be amended as follows: 


PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 

Paragraph 1. The authority citation for 
part 1 continues to read in part: 

Authority: Sec. 7805, 68A Stat. 917 (26 
U.S.C. 7805) # • * 

Par. 2. Section 1.988-1 is amended by 
adding paragraphs (a) (3). (4), and (5), 
and adding Example 12 to paragraph 
(a)(6) to read as follows: 

§ 1.988-1 Certain definitions and special 
rules. 

***** 

(a)* * * 

(3) Coordination with § 1.1275-^ifg) 
regarding certain contingent payment 
instruments —(i) In general. Section 
1.1275-4(g) applies to separate an 
instrument into contingent and 
noncontingent components prior to the 
application of this § 1.988-1. To the 
extent applicable. §§ 1.988-1 through 

1.988- 5 of these regulations shall govern 
the taxation of each component. For 
example, if, after applying § 1.1275-4(g), 
a contingent instrument is separated 
into a nonfunctional currency 
denominated debt instrument and an 
option to buy a group of stocks, section 

1.988- 2(b) shall govern the taxation of 
the nonfunctional currency denominated 
debt instrument. However, because the 
option is not a section 988 transaction, 

§§ 1.988-1 through 1.988-5 do not apply 
to such component. 

(ii) Effective date. This paragraph 
(a)(3) shall be effective for debt 
instruments issued on or after February 
20,1991. 

(4) Dual currency debt instruments — 
(i) Definition. A dual currency debt 
instrument is a debt instrument with 
respect to which (prior to application of 
this section)— 

(A) The qualified periodic interest 
payments as defined in § 1.1273- 
l(b)(l)(ii) are denominated in or 
determined by reference to a single 
currency; 

(B) The stated redemption price at 
maturity as defined in § 1.1272-l(b)(l)(i) 
is denominated in or determined by 
reference to a currency different than 
that referred to in paragraph (a)(4)(i)(A) 
of this section; and 

(C) The amount of all payments in 
each currency is fixed on the issue date 
as defined in § 1.1275-l(c). 

A dual currency debt instrument is not a 
contingent debt instrument under 
section 1275(d). 

(ii) Operative rules. A dual currency 
debt instrument shall be separated into 
two component hypothetical debt 
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instruments each of which shall be 
treated separately as follows— 

(A) Creation of hypothetical zew 
coupon bond denominated in currency 
of stated redemption price at maturity . 
The stated redemption price at maturity 
of the dual currency debt instrument 
shall be discounted at a rate consistent 
with the rules of $ 1.1273-2(d)(2)(iv) to 
determine the issue price of a 
hypothetical zero coupon bond 
(denominated in the currency in which 
the stated redemption price at maturity 
is denominated or determined by 
reference to) to which the rules of 
sections 1272 and 1273 apply. 

(B) Creation of hypothetical 
installment obligation denominated in 
currency of qualified periodic interest 
payments. The difference between the 
stated redemption price at maturity of 
the dual currency debt instrument and 
the issue price of the hypothetical zero 
coupon bond (translated at the spot rate 
on the issue date into the currency in 
which the qualified periodic interest 
payments of the dual currency debt 
instrument are denominated in or 
determined by reference to) shall be 
considered to be the principal amount of 
an installment obligation (as defined in 

§ 1.1273-l(b)(2)), denominated in the 
currency of the qualified periodic 
interest payments of the dual currency 
instrument, to which the rules of 
sections 1272 and 1273 apply. 

(C) Application of section 988. Section 
988 shall apply to a hypothetical debt 
instrument created under paragraph 
(a)(4)(H) (A) or (B) of this section if such 
hypothetical instrument is denominated 
in a nonfunctional currency. See 
Example 12 of 8 1.988-1 (a)(6). 

(iii) Effective date. This paragraph 
(a)(4) shall be effective for transactions 
entered into on or after [Date Final 
Regulations are Published in the Federal 
Register). 

(5) Special rules for multi-currency 
debt instruments —(i) Definition of 
multi-currency debt instrument. For 
purposes of this paragraph (a)(5), a 
multi-currency debt instrument is a debt 
instrument (other than a dual currency 
debt instrument)— 

(A) Where, under the terms of the 
instrument, payments are made in more 
than one currency; and 

(B) The amount of all payments in 
each currency is fixed on the issue date. 
A multi-currency debt instrument is not 
a contingent debt instrument under 
section 1275(d). 

(ii) Operative rules. A multi-currency 
debt instrument shall be separated into 
component hypothetical debt 
instruments in each currency and each 
component shall be treated separately in 


a manner consistent with the principles 
of paragraph (a)(4) of this section. 

(iii) Effective date. This paragraph 
(a)(5) shall be effective for transactions 
entered into on or after [Date Final 
Regulations are Published in the Federal 
Register). 

( 6 ) * * * 

Example 12. (i) On January 1,1993, X issues 
a 3 year bond with the following terms. The 
bond is priced at par with a principal amount 
of $100. X agrees to make three payments on 
December 31 of each year of $5.28 and, upon 
maturity, will repay 200 Swiss francs (Sf) in 
satisfaction of the principal due. The spot 
rate on January 1,1993 is Sfl=$.50. 

(ii) The debt instrument is a dual currency 
debt instrument within the meaning of 
paragraph (a)(4) of this section. The dual 
currency debt instrument is separated into 
two component hypothetical debt 
instruments. The first is a hypothetical Swiss 
franc denominated zero coupon bond with a 
stated redemption price at maturity of Sf200 
discounted at a rate consistent with the rules 
of $ 1.1273-2(d)(2)(iv) (assume 5% 
compounded annually) to determine an issue 
price of Sfl72.77. The second is a 3 year 
hypothetical dollar self-amortizing 
installment obligation with annual payments 
of $5.28, a principal amount of $13.62 
[$100—(Sfl72.77 x $.50)) and a yield to 
maturity of 8% compounded annually. Issuing 
a hypothetical dollar denominated 
installment obligation is not a section 988 
transaction. Issuing the hypothetical Swiss 
franc zero coupon bond is a section 988 
transaction subject to the computational rules 
of 8 1.988-2(b). 

***** 

Par. 3. Section 8 1.988-2 is amended 
by adding paragraphs (b) (14) and (15). 
(d)(5), (e)(3)(iv) and (e)(7) as follows: 

§ 1.988-2 Recognition and computation of 
exchange gain or lose. 
***** 

(b) 

(14) Nonfunctional currency debt 
replaced by other related person debt 
denominated in a different currency —(i) 
In general. If a debt instrument 
denominated in a nonfunctional 
currency (or the payments of which are 
determined with reference to a 
nonfunctional currency) is entered into 
between related persons as defined in 
sections 267(b) and 707(b), and the 
instrument is disposed of or otherwise 
terminated prior to maturity in a 
transaction in which exchange gain or 
loss would be recognized, the District 
Director or the Assistant Commissioner 
(International) may defer such gain or 
loss if he determines that the debt has in 
effect been replaced with other debt 
denominated in a different currency 
(replacement debt) entered into with the 
same or another related person 
(regardless of whether the replacement 
debt is denominated in, or determined 
by reference to, the taxpayer's 


functional currency). Such deferral, 
however, shall not exceed the earlier of 
the date the replacement debt is 
terminated in a transaction in which 
gain or loss is recognized or the maturity 
date of the replacement debt (so long as 
such debt is not replaced with debt of a 
related person in a different currency). 

(ii) Debt for debt exchanges in the 
same nonfunctional currency. 

[Reserved] 

(iii) Example . The following example 
illustrates the application of this 
paragraph (b)(14). 

Example. X is a calendar year corporation 
with the dollar as its functional currency. On 
January 1,1995. X issues a par bond with a 
principal amount of 3,500,000 British pounds 
(£) to Y. a related person under section 
267(b). The bond pays interest at the rate of 
10% compounded semi-annually and matures 
on December 31. 2009. The £3,500,000 have a 
spot value of $5,000,000 on January 1,1995. 

On January 1.1997, X and Y agree to convert 
X’s pound obligation to a dollar obligation in 
the principal amount of $5,300,000. the spot 
value of the pound principal amount on that 
date. Assume that but for paragraph (b)(14) of 
this section, X would realize and recognize a 
$300,000 exchange loss on January 1,1997. 
However, the District Director may defer X’s 
$300,000 exchange loss until the $5,300,000 
obligation matures or is otherwise terminated 
in a transaction in which gain or loss is 
recognized. 

(iv) Effective date. Paragraph (b)(14)(i) 
of this section shall be effective for 
transactions entered into after March 17, 
1992. 

(15) Debt instruments (or demand 
deposits) denominated in 
hyperinflationary currencies —(i) In 
general. If a taxpayer acquires, incurs, 
or otherwise enters into a debt 
instrument (other than a loan described 
in section 988(a)(3)(C)) or a demand 
deposit denominated in a nonfunctional 
currency of the taxpayer that is also a 
hyperinflationary currency (as defined 
in § 1.988-l(f)) at the time the deposit or 
instrument is acquired or otherwise 
entered into, then the taxpayer shall 
realize exchange gain or loss with 
respect to such deposit or instrument for 
its taxable year determined by reference 
to the change in exchange rates 
between— 

(A) The later of the first day of the 
taxable year, or the date the instrument 
was entered into (or an amount 
deposited); and 

(B) The earlier of the last day of the 
taxable year, or the date the instrument 
(or deposit) is disposed of or otherwise 
terminated. 

(ii) Source and character of gain or 
loss. For purposes of subtitle A of the 
Internal Revenue Code, any exchange 
gain or loss realized under paragraph 
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(b)(15)(i) of this section shall be directly 
allocable to the interest income or 
interest expense from the debt 
instrument or demand deposit 
(computed under 5 1988-2(b)). and 
therefore shall reduce or increase the 
amount of interest income or interest 
expense paid or accrued during that 
year with respect to that instrument or 
deposit. To the extent exchange gain or 
loss realized under paragraph (b)(15)(i) 
of this section exceeds interest expense 
or income paid or accrued during that 
year with respect to the nonfunctional 
hyperinflationary currency debt 
instrument, the character and source of 
such excess amount shall be determined 
under 5§ 1.988-3 and 1.988-4. 

(lii) Adjustment to principal or basis. 
Any exchange gain or loss realized 
under paragraph (b)(15)(i) of this section 
shall be an adjustment to the functional 
currency principal amount of the issuer, 
or functional currency basis of the 
holder, for purposes of subsequent 
computations of exchange gain or loss. 

(jv) Interaction with other provisions. 
This 5 1.988-2(b)(15) applies before 
§ 1.861-9T. This 5 1.988-2(b)(15) shall 
not apply to a qualified business unit 
that uses the United States dollar 
approximate separate transactions 
method of accounting described in 
§ 1.985-3. 

(vj Effective date. This paragraph 
(b)(15) shall be effective for transactions 
entered into on or after [Date Final 
Regulations are Published in the Federal 
Register]. 

• • • # * 

(d) * 

(5) Hyperinflationary contracts —(i) In 
general. If a taxpayer acquires or 
otherwise enters a contract described in 
paragraph (d)(1) of this section that has 
payments to be made or received that 
are denominated in or determined by 
reference to a nonfunctional currency of 
the taxpayer that is also a 
hyperinflationary currency (as defined 
in $ 1.988-l(f)) at the time the contract is 
acquired or otherwise entered into, then 
the taxpayer shall realize exchange gain 
or loss with respect to such contract for 
its taxable year determined by reference 
to the change in exchange rates 
between— 

(A) The later of the first day of the 
taxable year, or the date the contract 
was entered into; and 

(B) The earlier of the last day of the 
taxable year, or the date the contract is 
disposed of or otherwise terminated. 

Proper adjustment shall be made in the 
amount of any gain or loss subsequently 
realized for gain or loss taken into 
account by reason of this paragraph 
(d)(5). This § 1.988-2 (d)(5) shall not 


apply to a qualified business unit that 
uses the United States dollar 
approximate separate transactions 
method of accounting described in 
§ 1.985-3. 

(ii) Effective date. This paragraph 

(d) (5) shall be effective for transactions 
entered into on or after (Date Final 
Regulations are Published in the Federal 
Register]. 

• • • • • 

(e) * * * 

w * • • 

(iv) Coordination with § 1.446- 
3(e)(4)(iii) regarding swaps with 
significant nonperiodic payments. The 
rules of $ 1.446-3(e)(4)fiii) regarding 
swaps with significant nonperiodic 
payments shall apply with respect to a 
currency swap (regardless of whether it 
is an on-market or off-market currency 
swap). This paragraph (e)(3)(iv) shall be 
effective for transactions entered into on 
or after [Date Final Regulations are 
Published in the Federal Register]. 

* * * • • 

(7) Special rules for currency swaps in 
hyperinflationary currencies —(i) In 
general. If a taxpayer enters into a 
currency swap or similar financial 
instrument having payments to be made 
or received that are denominated in or 
determined by reference to a 
nonfunctional currency of the taxpayer 
that is also a hyperinflationary currency 
(as defined in § 1.988-1 (f)) at the time 
the contract is acquired or otherwise 
entered into, then the taxpayer shall 
realize exchange gain or loss for its 
taxable year with respect to such 
instrument determined by reference to 
the change in exchange rates between— 

(A) The later of the first day of the 
taxable year, or the date the instrument 
was entered into; and 

(B) The earlier of the last day of the 
taxable year, or the date the instrument 
is disposed of or otherwise terminated. 
Proper adjustment shall be made in the 
amount of any gain or loss subsequently 
realized for gain or loss taken into 
account by reason of this paragraph 

(e) (7). This § 1.988-2(e)(7) shall not 
apply to a qualified business unit that 
uses the United States dollar 
approximate separate transactions 
method of accounting described in 

§ 1.985-3. 

(ii) Effective date. This paragraph 
(e)(7) shall be effective for transactions 
entered into on or after (Date Final 
Regulations are Published in the Federal 
Register]. 

***** 

Par. 4. Section 1.988-5 is amended by 
adding paragraphs (d) and (f) to read as 
follows: 


§1.98«-5 Section 988<d) hedging 
transactions. 

***** 

(d) Hedges of certain nonfunctional 
currency payments —(1) In general. If a 
qualified payment, as defined in 
paragraph (d)(2)(H) of this section, and a 
hedge, as defined paragraph (d)(2)(iii) of 
this section, satisfy the requirements of 
paragraph (d)f2)(i) of this section, the 
qualified payment and the hedge shall 
be integrated as provided in paragraph 
(d)(3) of this section. A transaction 
integrated in accordance with the 
provisions of this section shall be 
referred to as a "hedged qualified 
payment." For purposes of this 
paragraph (d). the rules of paragraph 
(b)(3)(H) of this section shall apply. 

(2) Requirements and definitions —(i) 
Requirements of hedged qualified 
payment A qualified payment as 
defined in paragraph (d)(2)(ii) of this 
section and a hedge as defined in 
paragraph (d)(2)(iii) of this section must 
satisfy the following requirements in 
order to be treated as a hedged qualified 
payment under paragraph (d)(1) of this 
section. 

(A) The qualified payment and the 
hedge are identified as an integrated 
transaction under the rules of paragraph 
(b)(3) of this section. 

(BJ The hedge is entered into (or in the 
case of nonfunctional currency 
deposited in a separate account with a 
bank or other financial institution, such 
currency is acquired and deposited) on 
or after the date the qualified payment 
becomes fixed (or declared in the case 
of a dividend), and before the accrual 
date as defined in paragraph (d)(2)(iv) of 
this section. 

(C) The qualified payment is hedged 
in whole or in part throughout the period 
beginning with the date the hedge is 
identified in accordance with paragraph 
(b)(3) of this section and ending on or 
after the accrual date (but not later than 
the payment date). 

(D) None of the parties to the hedge 
are related. For this purpose, parties are 
related if they satisfy any of the 
relationships defined in sections 267(b) 
and 707(b). 

(E) In the case of a qualified business 
unit with a residence, as defined in 
section 988(a)(3)(B). outside of the 
United States, both the qualified 
payment and the hedge are properly 
reflected on the books of that qualified 
business unit. 

(F) Subject to the limitations of 
paragraph (d)(2)(i)(E) of this section, 
both the qualified payment and the 
hedge are entered into by the same 
individual, partnership, trust, estate, or 
corporation. With respect to a 
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corporation, the same corporation must 
enter into both the qualified payment 
and the hedge whether or not such 
corporation is a member of an affiliated 
group of corporations that files a 
consolidated return. 

(G) With respect to a foreign person 
engaged in a U.S. trade or business that 
enters into a qualified payment or hedge 
through such trade or business, all items 
of income and expense associated with 
the qualified payment and the hedge 
would have been effectively connected 
with such U.S. trade or business 
throughout the term of the hedged 
qualified payment had this paragraph 
(d) not applied. 

(ii) Qualified payment. A qualified 
payment is— 

(A) A declared but unpaid dividend 
denominated in or determined by 
reference to a nonfunctional currency 
with respect to the recipient; or 

(B) An unaccrued rent or royalty 
payment denominated in or determined 
by reference to a nonfunctional currency 
of the taxpayer (whether the taxpayer is 
the payor or recipient), the amount of 
which is fixed on the date the hedge is 
entered into. 

(iii) Hedge —(A) In general. For 
purposes of this paragraph (d), the term 
hedge means a deposit of nonfunctional 
currency in a hedging account (as 
defined paragraph (d)(3)(iii)(D) of this 
section), a contract described in § 1.988- 
1(a) (l)(ii) and (2) (iii), or combination 
thereof, that reduces the risk of 
exchange rate fluctuations by reference 
to the taxpayer’s functional currency 
with respect to nonfunctional currency 
payments made or received under a 
qualified payment (as defined in 
paragraph (d)(2)(ii) of this section). The 
term hedge includes an option contract 
described in $ 1.988-1 (a) (l)(ii) and (2) 

(iii) only if the option contract expires 
on or before the accrual date and is 
exercised on or before such date. The 
premium paid for an option that lapses 
shall be integrated with the qualified 
payment. 

(B) Special rule for series of hedges. A 
series of hedges as defined in paragraph 
(d)(3)(iii)(A) of this section shall be 
considered a hedge if the qualified 
payment is hedged in whole or in part 
throughout the period beginning with the 
date the hedge is identified in 
accordance with paragraph (d)(2)(i)(A) 
of this section and ending on or after the 
accrual date. A taxpayer that enters into 
a series of hedges will be deemed to 
have satisfied the preceding sentence if 
the hedge that succeeds a hedge that has 
been terminated is entered into on the 
business day following such 
termination. 


(C) Special rules for historical rate 
rollovers. The principles of paragraph 
(b)(2)(iii)(C) of this section shall apply 
for purposes of this paragraph (d). 

(D) Special rules regarding deposits of 
nonfunctional currency in a hedging 
account. The principles of paragraph 
(b)(2)(iii)(D) of this section shall apply 
for purposes of this paragraph (d). 

(E) Interest income on deposit of 
nonfunctional currency in a hedging 
account. The principles of paragraph 
(b)(2)(iii)(E) of this section shall apply 
for purposes of this paragraph (d). 

(iv) Accrual date. The accrual date is 
the date when a dividend, rent or 
royalty that is a qualified payment is 
required to be accrued (or otherwise 
taken into account) under the taxpayer’s 
method of accounting. A taxpayer may 
use any reasonable convention 
consistently applied to translate an 
accrued payment or receipt into the 
taxpayer’s functional currency. 

(v) Payment date. The payment date 
is the date when payment is made or 
received with respect to a qualified 
payment or the subsequent account 
payable or receivable arising from such 
qualified payment. 

(3) Effect of hedged qualified 
payment —(i) In general. A taxpayer that 
has entered into a transaction that is 
treated as a hedged qualified payment 
shall treat amounts paid or received 
under the hedge as paid or received 
under the qualified payment, or any 
subsequent account payable or 
receivable, or that portion to which the 
hedge relates. Thus, for example, any 
gain or loss on the hedge shall have the 
same source and character as the source 
and character of the qualified payment. 
The taxpayer shall recognize no 
exchange gain or loss on the hedge. The 
taxpayer shall recognize no exchange 
gain or loss with respect to an account 
payable or receivable that arises from a 
qualified payment during the period that 
the account payable or receivable is 
covered by the hedge. 

(ii) Partially hedged qualified 
payments. The effect of integrating a 
qualified payment and a hedge that 
partially hedges such qualified payment 
is to treat the amounts paid or received 
under the hedge as paid or received 
under the portion of the qualified 
payment being hedged, or any 
subsequent account payable or 
receivable. The income or expense 
resulting from qualified payment that is 
attributable to that portion of the 
qualified payment that is not hedged 
shall be translated into functional 
currency on the accrual date. The 
taxpayer shall realize exchange gain or 
loss shall with respect to any unhedged 


payable or receivable arising from the 
qualified payment. 

(iii) Disposition of a hedge or 
termination of the qualified payment 
prior to the accrual date —(A) In 
general. If a taxpayer identifies a 
qualified payment as part of a hedged 
qualified payment as defined in 
paragraph (d)(2) of this section, and the 
qualified payment is disposed of or 
otherwise terminated prior to the 
accrual date (by transfer, cancellation, 
or otherwise), the taxpayer shall treat 
the hedge as sold for its fair market 
value on the date the qualified payment 
is terminated and shall realize and 
recognize any gain or loss with respect 
to that hedge on such date. Such gain or 
loss shall be an adjustment to the 
amount received or expended with 
respect to the disposition or termination, 
if any. The spot rate on the date the 
hedge is treated as sold shall be used to 
determine subsequent exchange gain or 
loss on the hedge. If a taxpayer 
identifies a hedge as part of a hedged 
qualified payment as defined in 
paragraph (d)(2) of this section, and 
disposes of the hedge prior to the 
accrual date, any gain or loss realized 
by the taxpayer on such disposition 
shall not be recognized and shall be an 
adjustment to the income or expense 
from the qualified payment. 

(B) Certain events in a series of 
hedges treated as a termination of the 
hedged qualified payment. If the rules of 
paragraph (d)(2)(iii)(B) of this section 
are not satisfied, the hedged qualified 
payment shall be terminated and the 
provisions of paragraph (d)(3)(iii)(A) of 
this section shall apply to any gain or 
loss actually realized with respect to 
such hedge. Any subsequent 
transactions entered into to reduce the 
risk of exchange rate movements with 
respect to such qualified payment shall 
not be considered a hedge as defined in 
paragraph (d)(2)(iii) of this section. 

(C) Qualified payments between 
related persons —(7) In general. 
Notwithstanding any other provision of 
this paragraph (d), if the parties to a 
qualified payment are related within the 
meaning of sections 267(b) and 707(b), 
and the hedge or qualified payment is 
disposed of or otherwise terminated 
prior to the accrual date, the District 
Director or the Assistant Commissioner 
(International) may redetermine the 
timing, source, and character of gain or 
loss from the hedge or the qualified 
payment if he determines that a 
significant purpose for disposing of the 
hedge or terminating the qualified 
payment prior to the accrual date was to 
affect the timing, source, or character of 
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income, gain, expense, or loss for 
Federal income tax purposes. 

(2) Special source rule for certain 
hedges of dividends between related 
persons. If a hedged qualified payment 
is entered into by a U.S. person and 
consists of a declared but unpaid 
dividend between related persons (as 
defined in section 267(b)) and a hedge, 
and the dividend is not paid, then any 
loss realized with respect to the hedge 
shall reduce foreign source income 
described in section 904(d)(l)(I) and any 
gain shall be treated as from U.S. 
sources. 

(i v) Disposition of a hedge on or after 
the accrual dole. If a taxpayer identifies 
a hedge as part of a hedged qualified 
payment as defined in paragraph (d)(2) 
of this section, and disposes of the 
hedge on or after the accrual date, the 
taxpayer shall recognize no gain or loss 
on the hedge and the booking date, as 
defined in § 1.988-2(cj(2), of the payable 
or receivable for purposes of computing 
exchange gain or loss shall be the date 
such hedge is disposed of. 

(v) Special rule for foreign persons 
that enter into hedged qualified 
payments giving rise to U.S- source 
income not effectively connected with a 
U.S. trade or business. If a foreign 
person enters into a hedged qualified 
payment that gives rise to U.S. source 
income not effectively connected with a 
U.S. trade or business of such foreign 
person, for purposes of sections 871(a), 
881,1441,1442 and 6049, the provisions 
of this paragraph (d) shall not apply and 
such sections of the Internal Revenue 
Code shall be applied separately to the 
qualified payment and the hedge. To the 
extent relevant to any foreign person, if 
the requirements of this paragraph (d) 
are otherwise met, the provisions of this 
paragraph (d) shall apply for all other 
purposes of the Internal Revenue Code 
[eg., for purposes of calculating the 
earnings and profits of a controlled 
foreign corporation that enters into a 
hedged qualified payment through a 
qualified business unit resident outside 
the United States, income or expense 
with respect to such hedged qualified 
payment shall be calculated under the 
provisions of this paragraph (d)). 

(vi) Sections 263(g ), 1092, and 1256 do 
not apply. Sections 263(g). 1092. and 
1256 do not apply with respect to a 
qualified payment or hedge which 
comprises a hedged qualified payment 
as defined in paragraph (d)(2) of this 
section. However, sections 263(g), 1092 
and 1258 may apply to the hedged 
qualified payment if such transaction is 
part of a straddle. 

(vii) Examples. The principles set 
forth in paragraph (d) of this section are 
illustrated in the following examples. 


The examples assume that K is an 
accrual method, calendar year U.S. 
corporation with the dollar as its 
functional currency. 

Example 1. (i) K is a U.S. corporation that 
has a qualified business unit. Q. Q s principal 
place of business is in Canada, and it has the 
U.S. dollar (US$) as its functional currency. 
On January 1,1993. Q enters into a 3 year 
lease to rent an office in Canada for annual 
payments of 50.000 Canadian dollars (C$). On 
February 1,1993,1994, and 1995. Q enters Into 
a forward contract to buy C$50,0C0 for 
US$24,500, US$24,000, and US$23,500 
respectively. Assume Q satisfies the 
identification requirements of paragraph 
(d)(2)(i)(A) of this section. 

(ii) The obligation to pay rent denominated 
in nonfunctional currency as set forth above 
is a qualified payment as defined in 
paragraph (d)(2)lii) of this section. Further, 
the forward contracts constitute a hedge as 
defined in paragraph (d)(2)(iii) of this section. 
Assuming the requirements of paragraph 
(d)(2)(i) of this section are satisfied. Q may 
integrate the forward contracts with the 
rental payments. Accordingly. Q is treated as 
having paid USS24.50G in rent in 1993. 
US$24,000 in rent in 1994, and US$23,500 in 
1995. 

Example 2. (i) B is a wholly owned Danish 
subsidiary of K, a U.S. corporation. B was 
organized on January 1,1995. and its 
functional currency is the Danish Kroner. On 
September 1.1995, the board of directors of B 
declares a dividend payable on December 31, 
1995 in the amount of KrlOO.OOO, which equals 
$10,000 at the spot rate on September 1,1995. 
On the same day, K enters into a forward 
contract to sell KrlOO.OOO for $9,750 on 
September 1,1995. Assume K satisfies the 
identification requirements of paragraph 
(d)(2)(i)(A) of this section. B pays a dividend 
of Krl00.000 on December 31.1995. At the end 
of 1996, B’s pool of post-1986 undistributed 
earnings is Kr300.000 of non-subpart F foreign 
source earnings and profits, and B’s pool of 
post-1986 foreign income taxes is $3,000. 

(ii) The declared dividend denominated in 
Kroner as 9et forth above is a qualified 
payment as defined in paragraph (d)(2)(ii) of 
this section. Further, the forward contract 
constitutes a hedge as defined in paragraph 
(d)(2)(iii) of this section. Assuming the 
requirements of paragraph (dj(2)(i) of this 
section are satisfied. K may integrate the 
forward contract with the dividend. 
Accordingly. K is treated a9 having received 
a $9,750 dividend in 1995. 

(iii) The amount of foreign taxes deemed 
paid with respect to the dividend is $1,000 
(Krl00.000/Kr300.000x$3,000). If B had not 
hedged the dividend, the amount of the 
foreign taxes deemed paid would still be 
$1,000, computed in the same manner. 

(iv) Assume that B does not pay the 
KrlOO.OOO dividend and K realizes a $250 loss 
on December 31,1995, when the forward 
contract is terminated. Under paragraph 
(d)(3)(iii)(C)(2) of this section, the $250 loss 
shall reduce foreign source income described 
in section 904(d)(l)(I). 

(4) Effective date. This paragraph (d) 
shall be effective for transactions 
entered into on or after [Date Final 


Regulations are Published in the Federal 
Register). 

*»«•»» 

(f) Mark to market method of 
accounting for taxpayers that ore not 
acting in the capacity of a dealer —( 1 ) 
Scope. This paragraph (f) shall apply to 
any taxpayer that makes an election as 
provided in paragraph (f)(2) of this 
section. However, this election is not 
available to a qualified business unit 
that uses the United States dollar 
approximate separate transactions 
method of accounting described in 
§ 1.985-3. 

(2) Operative rules —(i) in general. A 
taxpayer described in paragraph (f)(1) of 
this section may elect to realize for the 
taxable year exchange gain or loss on 
section 988 transactions that results 
from changes in exchange rates between 
the date a financial accounting period 
begins and the date a financial 
accounting period closes (but no less 
frequently than quarterly), provided 
such treatment is consistent with the 
taxpayer’s method of accounting for 
financial reporting purposes (and that 
method conforms to U.S. generally 
accepted accounting principles). 
Realizing the gain or loss resulting from 
changes in exchange rates between the 
date a financial accounting period 
begins and the date a financial 
accounting period closes shall hereafter 
be referred to as marking to market. 

(ir) Treatment of gain or loss. Proper 
adjustment for gain or loss realized 
under the preceding paragraph shall be 
made in the amount of any gain or loss 
subsequently realized. The character 
and source of gain or loss realized under 
the preceding paragraph shall be 
determined under § 1.988-3 and § 1.988- 
4. 

(iii) Exception. The method of 
accounting described in this paragraph 
(f) shall not apply to transactions 
entered into by a taxpayer in its 
capacity as a dealer or trader (as 
defined in 5 1 446-4(b)) in nonfunctional 
currency or nonfunctional currency 
denominated instruments. 

(3) Treatment of hedging 
transactions —(i) Hedging election by 
the taxpayer. Except as provided in this 
paragraph (f)(3), ail section 988 
transactions mu9t be accounted for as if 
they were not hedging any transaction 
(i.e., without regard to the taxpayer’s 
treatment of hedging transaction for 
financial accounting purposes). A 
taxpayer that makes an election under 
this paragraph (f) shall account for 
section 988 hedging transactions as 
provided in paragraphs (a) through (e) of 
this section. Thus, if a taxpayer that has 
made an election under this paragraph 
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(f) fully hedges all payments under a 
nonfunctional currency borrowing so as 
to create a synthetic functional currency 
borrowing that satisfies the 
requirements of paragraph (a) of this 
section, such nonfunctional currency 
borrowing and the related hedges shall 
not be marked to market under 
paragraph (f)(2) of this section. In 
contrast, if the taxpayer elects hedge 
accounting treatment for financial 
accounting purposes with respect to the 
transaction described in the preceding 
sentence, but does not comply with 
paragraph (a) of this section [e.g., fails to 
satisfy the identification requirements of 
paragraph (a)(8) of this section), the 
nonfunctional currency borrowing and 
related hedges must be marked to 
market under paragraph (f)(2) of this 
section. 

(ii) Authority of the District Director. 
Nothing in this paragraph (f) shall 
prevent the District Director (or 
Assistant Commissioner (International)) 
from applying the rules of paragraphs (a) 
through (d) of this section. 

(4) Consistency rules . If a taxpayer 
elects the mark to market method of 
accounting of this paragraph (f) each 
person who is related to the taxpayer 
within the meaning of section 267(b) or 
707(b) (whether or not such person 
uses U.S. generally accepted accounting 
principles) shall be deemed to make the 
election described in paragraph (f)(2) of 
this section. The deemed election shall 
not apply to persons who otherwise 
would not be eligible to make the 
election described in paragraph (f)(2) of 
this section. 

(5) Time and manner of making 
election —(i) Time for making the 
election. A taxpayer's election under 
this paragraph (f) is effective for any 
taxable year (and subsequent taxable 
years) only if it is made by the due date 
(including extensions) of the taxpayer's 
federal income tax return for the year. 

(ii) Manner of making the election. A 
taxpayer shall make the election 
provided in this paragraph (f) by 
attaching a statement entitled “Election 
of mark to market method of accounting 
with respect to section 988 transactions" 
to the taxpayer’s return for the first 
taxable year for which the election is to 
be effective. The statement must contain 
the following information: 

(A) A brief description of the 
taxpayer's method of accounting for 
financial purposes; and 

(B) A statement that this method of 
accounting applies consistently to all 
related persons (except for the dealing 
or trading activities of such person) 
within the meaning of sections 267(b) 
and 707(b) except qualified business 
units that use the United States dollar 


approximate separate transactions 
method of accounting described in 
5 1.985-3. 

(hi) Election by a partnership , trust or 
controlled foreign corporation . In the 
case of a partnership, the election shall 
be made on behalf of all partners by the 
general partners; in the case of a trust 
(other than a grantor trust) the election 
shall be made by the trustees. In the 
case of a controlled foreign corporation, 
the election shall be made on behalf of 
all shareholders by its controlling 
United States shareholders under 
§ 1.964-1 (c)(3). 

(iv) Revocation . The election under 
this paragraph (f) cannot be revoked 
without the consent of the 
Commissioner. 

(6) Interaction with § 1.988~2(b)(14). 
Section 1.988-2(b)(14) (relating to 
nonfunctional currency related person 
debt replaced by other related person 
debt in a different currency) shall not 
apply to exchange gain or loss realized 
with respect to a debt instrument which 
is subject to the mark to market method 
of accounting elected under this 
paragraph (f). 

(7) Examples. The following examples 
illustrate the rules of this paragraph (f): 

Example L (i) X is a calendar year U.S. 
corporation with the dollar as its functional 
currency. X is on the accrual method of 
accounting, and has properly elected tho 
mark to market method of accounting of 
9 1.988-5(f) under which X’s section 980 
transactions are marked to market monthly. 

X also uses a spot rate convention to 
determine the spot rate as provided in 
§ 1-988-1 (d)(3). Pursuant to X's spot rate 
convention, the spot rate at which a 
transaction within a month is booked is 
determined by the spot rate at the end of the 
prior month. Under X’s method of accounting, 
nonfunctional currency denominated 
transactions (other than inventory and 
property accounts) on the books at the end of 
the month are revalued at the spot rate on the 
last day of the month. Inventory and property 
accounts (which are not section 988 
transactions and therefore are not eligible for 
mark to market treatment) on the balance 
sheet are recorded exclusively at historical 
cost translated on the day of purchase. On 
January 1,1995, X’s only financial asset is a 
£2,000 bank account, which pursuant to X's 
spot rate convention is equal to $4,000 (the 
December 31,1994 spot rate is £1 = $2. 
multiplied by £2,000). X also has inventory of 
$500 (translated at the historical rate). 
Assume that all of X's inventory was 
purchased on the same day. X has no 
liabilities. 

(ii) On January 15.1995, X receives £100 
from the Issuance of a note payable on 
January 15. 2000, and deposits the £100 into 
the bank account. The December 31.1994 
spot rate of £1 =$2 is used to book the cash 
and the note, not the spot rate on January 15, 
1995. X bas no other transactions during the 
month of January. The spot rate at the end of 


January is £1=$2.50. Accordingly, X will 
realize $1X150 of exchange gain 
((£2.100 X $2.50 = $5,250}- 
(£2,100 x $2.00 - $4,200)] with respect to X's 
pound cash account. Additionally. X will 
realize $50 of exchange loss 
((£100 X $2.00 = $200H*100 X $2£0 = $250)) 
with respect to X’s liability. Thus, X’s total 
exchange gain for the January is $1,000. 
Because the acquisition of the inventory is 
not a section 988 transaction (and 
accordingly is recorded at historical cost and 
not revalued), no gain or loss is realized with 
respect to the inventory. 

(iii) On February 21.1995. X sells half of its 

inventory for £195, in exchange for on 
account receivable. The January 31.1995 spot 
rate of £1 $2.50 is used to book the 

receivable and to determine the amount 
realized on the inventory sale, not the spot 
rate on February 21,1995. X has no other 
transactions during the month of February. 
The spot rate at the end of February is 

£1 —$2.75. X will realize $548.50 of exchange 
gain computed as follows: 

(A) X will realize $573.50 of exchange gain 
on its assets subject to section 988 computed 
as follows. With respect to X's pound cash 
account. X will realize $525 of exchange gain 
I(£2,1(X)X $2.75=$5,775) - (£2,100X $2.56- 
$5,250) |. With respect to the account 
receivable, X will realize $48.50 of exchange 
gain |(£195X$2.75 = $536J25}- 

(£195 X $2.50- $487.75)). 

(B) X will realize $25 of exchange loss 

| (£100X $2.50 = $250) —(£100 X $2.75 $275)1 
with respect to X’s £100 liability. 

X will compute gain on the sale of its 
inventory by translating the £195 realized at 
the January 31,1995 rate of £1 =$2.50 to equal 
$487.50 and subtracting the assumed basis of 
$250. Thus. X’s gain on the sale of inventory 
is $237.50. none of which is exchange gain or 
loss under section 988. 

(iv) On March 22,1995, X is paid £195 in 
satisfaction of the account receivable, and 
deposits that amount in its bank account. The 
February 28,1995 spot rate of £1 =$2.75 is 
used to book payment of the receivable and 
the amount deposited. X has no other 
transactions during the month of March. The 
spot rate at the end of March is £1 = $3.00. X 
will realize $550.75 of exchange gain 
computed as follows: 

(A) X will realize $575.75 of exchange gain 
on its assets computed as follows. With 
respect to X's pound cash account. X will 
realize $575.75 of exchange gsin 
((£2^95 X $3.00=$6.867)-(£2.295 X $2.75 
$8,311.25)). With respect to the account 
receivable. X will not realize exchange gain 
or loss because it is terminated within the 
month of March. 

fB) X will realize $25 of exchange loss 
((£100 X $2.75 = $275) - (£100X$3.00 - $300)) 
with respect to X's £100 liability. 

(v) On April 15.1995, (when the spot rale is 
£1 =$3.25) X withdraws £1000 from its bank 
account that It uses to purchase a machine. 
The basis of the machine is $3000 (the spot 
rate on March 31,1995 of £1 = $3.00 times 
£ 1000 ). 

Example 2. H is a calendar year U.S. 
corporation with the dollar as its functional 
currency that has properly elected the mark 
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to market method of accounting of paragraph 
(f)(2) of this section. Under this method. H 
revalues its nonfunctional currency positions 
at the close of each month. H owns 100 
percent of L a foreign corporation. L has the 
local currency as its functional currency. On 
August 4.1995, H enters into a forward 
contract which it designates for financial 
accounting purposes as a hedge of its net 
investment in L. Under H‘s method of 
financial accounting, gain or loss on the 
forward contract is not included in profit and 
loss but is treated as an adjustment to the 
equity account of H. Under paragraph (f)(2) of 
this section, the forward contract is not 
treated as hedging any transaction and 
therefore must be revalued on August 31, 

1995 and gain or loss realized. 

(8) Effective date . This paragraph (f) 
shall be effective for taxable years 
ending on or after [Date Final 
Regulations are Published in the Federal 
Register). 

• * • * • 

Par. 5. Section 1.6045-1 is amended by 
adding new paragraph (d)(6)(iii) to read 
as follows: 

§ 1.6045-1 Returns of Information of 
brokers and barter exchanges. 
***** 

(d) * * * 

( 6 ) * * * 

(iii) Effect of identification under 
§ 1.968-5 (b) or (c) where taxpayer 
effects a sale and the hedge through the 
same broker —(A) In general. In lieu of 
the amount reportable under paragraph 
(d)(6) (i) or (ii) of this section, the 
amount subject to reporting shall be the 
integrated amount computed under 
§ 1.988-5 (b) or (c) if— 

(1) A taxpayer effects through a 
broker a sale (as defined in paragraph 
(a)(9) of this section) for nonfunctional 
currency (as defined in § 1.988-l(d)) and 
hedges all or a part of such sale as 
provided in § 1.988-5 (b) or (c) with the 
same broker, and 

(2) The taxpayer complies with the 
requirements of § 1.988-5 (b) or (c) and 
so notifies the broker prior to the date 
the broker prepares Forms 1099 as 
required under this section. 

(B) Effective date. This section shall 
be effective for transactions entered into 
on or after [Date Final Regulations are 
Published in the Federal Register). 

Fred T. Goldberg. Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 92-4903 Filed 3-16-92: 8:45 am) 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
49 CFR Part 9 

(Docket No. 48043: Notice No. 92-2] 

RIN 2105-AB56 

Testimony of Employees of the 
Department and Production of 
Records in Legal Proceedings 

agency: Office of the Secretary; DOT. 
action: Notice of proposed rulemaking. 

summary: The Department of 
Transportation (DOT or Department) is 
proposing to establish procedures that 
must be followed when a Department 
employee or former employee is 
requested or subpoenaed to provide 
testimony or produce records 
concerning information acquired in the 
course of performing official duties or 
because of the official status of the 
employee. The proposed procedures are 
necessary to ensure more efficient use of 
Department resources (Department 
attorneys and employees currently 
spend a considerable amount of time 
responding to litigants’ requests for 
documents or testimony), to minimize 
the possibility of involving the 
Department in controversial issues not 
related to its mission, to maintain the 
impartiality of the Department among 
private litigants, and to enhance the 
Department’s ability to respond to 
requests. 

dates: Comments on this NPRM are due 
no later than May 18,1992. 
addresses: Written comments should 
refer to the docket number of this notice 
and should be submitted to Docket 
Clerk, room 4107, Office of the 
Secretary, Department of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: 
Steven B. Farbman, Office of the 
Assistant General Counsel for 
Regulation and Enforcement, 

Department of Transportation 400 
Seventh Street SW., room 10424, 
Washington, DC 20590. (202) 366-9307. 
SUPPLEMENTARY INFORMATION: 

Background 

The Department’s current regulations 
at 49 CFR Part 9 do not contain any 
procedural requirements that private 
parties must meet in order to obtain 
departmental records or testimony of 
DOT employees for use in legal 
proceedings between private litigants. 
The regulations require only that the 
General Counsel or other appropriate 


counsel determine whether the 
employee is required to comply with a 
subpoena, and impose certain 
restrictions on the employee’s 
testimony. 

Private litigants are requesting or 
serving subpoenas for testimony, 
documents, or both from DOT agencies 
and their personnel in a large number of 
cases. The Department is composed of 
nine operating administrations plus the 
Office of the Secretary. One of the 
operating administrations, the Coast 
Guard, has had experience that 
illustrates this point. The following chart 
lists the types and number of activities 
relating to requests for testimony and 
documents that the Coast Guard was 
involved in for calendar year 1988. 


a. Subpoenas for personal appear¬ 
ances at trial or deposition. 182 

b. Subpoenas or written requests for 

certified documents... 108 

c. Subpoenas for both personal ap¬ 
pearances and documents. 59 

d. Appearances pursuant to subpoenas.. 40 

e. Depositions pursuant to subpoenas.... 45 

f. Motions to Quash. 5 


Similarly, the Federal Railroad 
Administration, which also records the 
number of requests for the testimony of 
its employees in private proceedings, 
receives approximately thirty requests 
annually. 

Since many of the requests involve a 
transportation accident, any one of 
which may generate numerous private 
lawsuits or other proceedings, private 
litigants may seek the same 
investigative personned to provide 
testimony in different proceedings. 
Responding to each request for 
documents and for testimony can be 
burdensome and time consuming; 
sometimes litigants make requests on 
unnecessarily short notice. Based on our 
experience over the last several years, 
we believe that the number of requests 
will continue to increase, thereby 
causing additional use of Departmental 
resources to support private litigants. 

The Proposed Rule: General 

The Department proposes to establish 
procedures governing the testimony of 
an employee in legal proceedings in 
which the United States is a party. The 
Department also proposes to establish 
procedural requirements that private 
litigants must meet before the 
Department would produce documents 
or make an employee available to testify 
in a private legal or administrative 
proceeding. These procedures are not 
being proposed to inflict any 
unnecessary burden on private litigants. 
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They are being proposed to conserve 
DOT resources, to minimize the 
possibility of involving the Department 
in controversial issues not related to its 
mission, to maintain the Department's 
impartiality among private litigants, and 
to enhance the Department's ability to 
respond more efficiently to requests for 
testimony and documents. 

The proposed rule would include the 
Maritime Administration and the 
Research and Special Programs 
Administration in the definition of 
“Department;” the current regulation 
became effective before those operating 
administrations became part of DOT. To 
preclude having to revise this part for a 
similar reason in the future, the 
proposed rule would include within the 
definition of '"Department" any 
operating administration established 
after the effective date of a final rule. 
The proposed rule also would clarify the 
definition of “Legal proceeding between 
private litigants” to mean those 
proceedings in which neither the DOT 
(or one of its operating administrations), 
nor the United States (including any 
federal agency or officer of the United 
States in his or her official capacity) is a 
party. The definition of “Employee” 
would be expanded to include former 
employees of the Department, retired or 
former officers and enlisted members of 
the Coast Guard, and individuals who 
have worked for the Department under 
contract, whose testimony about former 
official duties or functions of the 
Department might involve DOT in 
controversies unrelated to its mission. 
The rule as proposed more specifically 
define 'Testimony” to mean any written 
or oral statements given in a legal 
proceeding, including depositions, 
affidavits, declarations, answers to 
interrogatories, and statements at a 
hearing or trial. 

We also propose to add a definition of 
“Agency counsel.” Under the proposed 
definition, the term “Agency counsel” 
would include the General Counsel, the 
Chief Counsels of the operating 
administrations, and any person to 
whom the General Counsel or a Chief 
Counsel has delegated authority under 
this part. This would make it clear that, 
far a decision on how to respond to a 
demand or a request for testimony, an 
employee must contact the agency 
counsel in his or her operating 
administration. The definition also 
would include any person, such as a 
Department of )ustice attorney, who is 
authorized to represent the Department 
in a specific legal proceeding. 

Under proposed § 9.1(c), agency 
counsel, under certain circumstances, 
may permit an exception from any 


requirement in the proposed rule. For 
example, agency counsel may grant an 
exception from a requirement of part 9 if 
he or she believes that to do so would 
be in the best interest of the 
Department. The Inspector General may 
also permit an exception from any 
requirement concerning Office of 
Inspector General employees and 
documents. 

Demands to Testify 

The proper method for obtaining 
testimony or records from an employee 
is to submit a request to agency counsel 
as provided in $ 9.13 and 9.15 of the 
proposal, not to serve a subpoena, order 
or other demand (collectively referred to 
as demands) on the employee. The 
proposed rule (which would not apply to 
Congressional demands for testimony or 
documents) would require employees to 
notify agency counsel if they are served 
with demands, or receive requests, to 
testify or produce documents, and would 
prohibit employees from honoring 
demands or requests absent explicit 
approval from the agency counsel. 

Under the proposed rule, the agency 
counsel has the discretion to grant 
demands for records or testimony of an 
employee and to determine the manner 
in which documents are disclosed or 
testimony is given in particular cases or 
types of cases. The agency counsel 
would notify the counsel for the party 
seeking the demand of the proper 
procedures to secure records or 
employee testimony. 

If the party fails to follow proper 
procedures or does not withdraw a 
demand if requested to do so by agency 
counsel, the Department may move to 
quash the demand. If that motion is 
denied, the agency counsel would 
instruct the employee whether to testify 
or produce documents pursuant to the 
demand. Agency counsel would take 
steps to arrange for legal representation 
for the employee. If response to a 
demand is required before the court 
rules on the motion to quash and the 
court fails to stay the demand, the 
employee would appear with agency 
counsel at the time and place stated in 
the demand, produce a copy of these 
regulations, and respectfully decline to 
testify or produce any documents. If the 
court orders his or her testimony, the 
agency counsel may direct the employee 
not to testify, or might permit an 
exception under 5 9.1(c). For example, 
the agency counsel might permit the 
employee to give factual testimony if 
permission would have been granted 
had the party seeking the testimony 
followed the procedures set forth in this 
part. This would prevent a miscarriage 
of justice by not subjecting the employee 


to a contempt charge. Agency counsel 
could still appeal the denial of the 
motion to quash. The appeal would not 
be moot because the issue would be 
capable of repetition. 

Documents 

Private litigants who wish to obtain 
documents from the Department should 
follo w the procedures specified at 49 
CFR part 7 concerning Freedom of 
Information (FOIA) requests. Private 
litigants who do not follow those 
procedures would be required to submit 
a statement setting forth the relevancy 
of the records to the proceeding. The 
proposed rule would require private 
litigants to submit requests for records 
before submitting any request for 
testimony. If these parties desire 
additional documents, they would have 
to indicate how the new request differs 
from previous record requests. 

Testimony 

The proposal describes when and to 
what extent an employee of the 
Department would be allowed to testify 
in legal proceedings In which the United 
States is a party and those in which it is 
not. The proposal generally would not 
permit Department employees to testify 
at a hearing or trial in legal proceedings 
between private parties. At present, the 
Department does not prohibit this 
testimony. However, because this 
testimony is usually more time 
consuming than, and duplicative of, 
deposition testimony, proposing to bar 
testimony at a hearing or trial on behalf 
of private parties, except when agency 
counsel permits an exception, seems to 
be a reasonable measure to conserve 
government time and resources for 
public purposes. For example, agency 
counsel might permit an exception under 
§ 9.1(c) in a civil proceeding in which 
the testimony might be vital to the case 
and would not unduly harm the 
Department. 

For other than testimony at a hearing 
or trial in legal proceedings between 
private litigants, an employee, under the 
proposal, could testify only to facts 
within that employee’s personal 
knowledge with regard to matters 
arising out of his or her official duties; in 
a proceeding arising from an accident, 
an employee could testify only to 
personally known facts, not reasonably 
available from other sources, uncovered 
during the employee’s investigation of 
the accident, or observed by the 
employee even if he or she did not 
investigate the accident. Thus, an 
employee who inspected a facility 
before an accident occurred could 
testify concerning his or her 
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observations. The testimony would be 
limited to a single deposition, affidavit, 
or set of interrogatories concerning the 
circumstances from which the 
proceeding arose. The proposed rule 
generally would prohibit an employee 
from providing expert or opinion 
testimony regarding any matter arising 
out of his or her official duties or the 
functions of the Department. If 
requested to do so, the employee would 
be required to decline to answer on the 
grounds that it is forbidden by this part. 
The agency counsel would instruct the 
employee on how to proceed if the court 
ordered the employee’s testimony. The 
agency counsel could permit the 
testimony under § 9.1(c) exception. 

The proposal also provides that, in 
legal proceedings between private 
litigants, an employee could not testify 
to facts in a report unless he or she 
receives permission from the agency 
counsel. The reasons for restricting this 
testimony is to ensure that any opinions 
expressed in reports are appropriately 
protected. The use of Department 
employees as experts or opinion 
witnesses would impose a serious 
administrative burden on the 
Department and compromise its 
impartiality toward private litigants. 
Moreover, the Accident Reports Act and 
other statutes prohibit the admission 
into evidence of certain accident and 
investigative reports. The proposed 
regulation would assist in giving these 
statutes greater practical effect by 
keeping the opinions of the 
Department’s accident investigators— 
whether in oral or documentary form— 
out of private proceedings. The purposes 
of these statutes would be frustrated by 
this testimony. 

The proposal would not apply to 
situations in which an employee, 
although on official duty, observes facts 
regarding matters that do not arise out 
of his or her official duties. For example, 
an employee who witnesses an 
automobile accident while driving a 
government vehicle would testify as a 
private citizen because observing the 
accident would not be related to the 
discharge of the employee's official 
duties. 

Procedures for Litigants' Request 

The proposed rule would require 
private litigants seeking the testimony of 
an employee of the Department of 
submit a request for that testimony to 
the agency counsel 30 days before the 
testimony is scheduled to be taken or 
received. Thirty days would provide the 
Department with sufficient time to 
respond to these requests. Agency 
counsel may authorize a different time 
for submission under § 9.1(c). 


The proposal would require a party 
seeking employee testimony to furnish 
the agency counsel with certain facts 
about the proceeding together with a 
written summary of the information 
sought and its relevance to the 
proceeding. (It is often difficult to 
determine from a subpoena the precise 
nature and purpose of the information 
sought.) The Department also proposes 
to require the party seeking the 
testimony to certify that the information 
sought is not reasonably available from 
other sources. The Department believes 
that the burden of furnishing the 
summary, statement of relevance, and 
certification will be minimal. This 
information will greatly assist the 
Department in determining the 
appropriate response to the request. 

Except in extraordinary 
circumstances, testimony may ordinarily 
be taken or received only once 
concerning a set of circumstances— 
whether by deposition, affidavit, 
declaration, or response to 
inteirrogatories—and at a place and 
time convenient to the Department. 
Moreover, the form of the testimony 
would be the one least burdensome to 
the Department. For example, a private 
litigant may request that an employee be 
deposed when an affidavit or 
declaration will suffice. The Department 
also proposes that it be the duty of the 
party seeking the testimony to ascertain, 
whether feasible, the identities of all 
parties or potential parties in the 
proceeding, or in a related proceeding 
(e.g., actions in state and federal courts.) 
and notify them of the time and place 
scheduled for the deposition of a DOT 
employee. The would relieve 
Department employees from having to 
testify in multiple proceedings about the 
same matter. The private litigant would 
further be required to submit an 
affidavit or certification describing the 
extent of the litigant’s search for parties 
and listing the names of the parties and 
potential parties notified. Any party or 
potential party not notified, however, 
would not be precluded from requesting 
testimony in the future. The Department 
also proposes to require the party 
requesting the testimony to furnish, at 
its own expense, a copy of the 
transcript, or other record, of the 
testimony to the agency counsel for the 
agency’s files. If a party wishes to 
submit an additional request for 
testimony, the Department proposes to 
require the party to explain why it did 
not request this testimony earlier and 
why the prior testimony or previously 
disclosed documents are insufficient. 


Fees and Costs 

The proposed rule would explain the 
Department’s policy on fees for 
obtaining records, and costs of 
processing and responding to requests 
for witness testimony by private parties. 

Acceptance of Service 

Finally, the Department proposes to 
modify current § 9.17, concerning 
acceptance of service; the proposed 
revision w r ould clarify that this section is 
not inconsistent with, and does not 
waive, the requirements of Rules 4(d)(4) 
and 4(d)(5) of the Federal Rules of Civil 
Procedure. Rules 4(d)(4) and 4(d)(5) 
require that, in a suit involving the 
United States, the summons and 
complaint be served upon the United 
States Attorney for the district, the 
United States Attorney General, and the 
Secretary of Transportation. Process 
must be served upon all three persons in 
order to be valid. 

Authority 

The courts have upheld regulations 
restricting the right of private litigants to 
require testimony of, or production of 
documents from, employees of federal 
agencies. The landmark case in this area 
is United States ex rel Touhy v. Ragen, 
340 U.S. 462 (1951), in which the 
Supreme Court held that a Department 
of Justice (DOJ) official, acting on order 
of the Attorney General, could not be 
held in contempt for declining to 
produce records in response to a 
subpoena duces tecum. It reasoned that 
the variety of information contained in 
the files of any government agency and 
the possibilities of harm from 
unrestricted disclosure in court 
necessitate centralizing determinations 
as to whether to obey or challenge a 
subpoena duces tecum. The Court stated 
that it was appropriate for the Attorney 
General to prescribe regulations for the 
preservation of records of the 
Department of Justice. See Marcoux v. 
Mid-States Livestock , 66 F.R.D. 573 
(W.D. Mo. 1975). 

Federal circuit and district courts 
have consistently upheld the validity of 
regulations based on Touhy. In 
Reynolds Metals Co. v. Crow then 572 F. 
Supp. 288 (D. Mass. 1982), plaintiff 
sought to compel two employees of the 
Occupational Safety and Health 
Administration to testify, contrary to 
specific instructions of their superiors 
given pursuant to Department of Labor 
regulations, concerning information 
acquired during official investigations. 
After the two employees refused to 
testify in response to a state court 
subpoena, they were ordered to show 
cause why they should not be held in 
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contempt. In dismissing the contempt 
proceedings, the district court stated: 
"The policy behind the prohibition of 
testimony is to conserve governmental 
resources where the United States is not 
a party to a suit, and to minimize 
governmental involvement in 
controversial matters unrelated to 
official business.” In Boron Oil v. 
Downie , 873 F.2d 67 (4th Cir. 1989), the 
court held that the state court and the 
federal district court on removal lacked 
jurisdiction to compel an Environmental 
Protection Agency (EPA) On-Scene 
Coordinator to appear and testify about 
his investigation of an alleged service 
station gasoline leak in a state court 
action to which the government was not 
a party. It stated that “an action seeking 
specific relief against a federal official, 
acting within the scope of his delegated 
authority, is an action against the United 
States, subject to governmental privilege 
of immunity.” Counsel for EPA had 
refused to permit the employee to testify 
under EPA regulations whose purpose 
"is to ensure that employees’ official 
time is used only for official purposes, to 
maintain the impartiality of EPA among 
private litigants, to ensure that public 
funds are not used for private purposes 
and to establish procedures for 
approving testimony or production of 
documents when clearly in the interests 
of EPA.” Recently, in Davis Enterprises 
v. EPA, 877 F.2d 1181 (3d Cir. 1989). the 
court found that EPA’s refusal to allow 
an employee to testify as a fact witness 
to refute damage claims brought by 
homeowners as a result of a gasoline 
spill was not arbitrary or capricious or 
an abuse of discretion. 

"Notwithstanding the argument that the 
employee’s deposition would only take a 
minimal amount of time, * # * EPA has 
a legitimate concern with the potential 
cumulative effect of granting such 
requests.” Courts have also upheld 
regulations that limit federal employees* 
testimony in private proceedings to 
factual information. E.g ., Southeastern 
Pa. Transp. Auth. v. General Motors 
Corp. t 103 F.R.D. 12 (E.D. Pa. 1984); and 
Kline v. Martin , 345 F. Supp. 31 (E.D. Va. 
1972). 

There is also authority for including 
former employees in the proposal. In 
Fowkes v. Dravo Corporation , 5 F.R.D. 

51 (E.D. Pa. 1945), a former employee 
and a current employee of the Treasury 
Department refused to testify or produce 
documents pursuant to subpoenas 
issued by the clerk of the district court 
because they were instructed not to do 
so by the Deputy Commissioner of 
Internal Revenue. Because the 
information had been obtained by the 
current employee and the former 


employee while in their official 
positions, disclosure could not be 
permitted unless in accordance with a 
Treasury regulation and a Treasury 
Department circular. No argument was 
made that the regulation and circular 
did not apply to the former employee. 
The court upheld the Treasury 
Department’s refusal to allow the 
testimony, at least until the procedures 
in the Department circular were 
followed. The court based its decision 
on the nature of the information; no 
mention was made of the fact that the 
individual was no longer employed by 
the Treasury Department. Thus, so long 
as the former employee had acquired 
the information in his official capacity 
as an employee, persons seeking his 
testimony would still be required to 
follow the agency’s procedures and 
regulations governing disclosure of the 
information. 

Both 49 U.S.C. 322 (conferring general 
regulatory authority on the Secretary of 
Transportation) and 5 U.S.C. 301 (the 
successor to the statute relied on in 
Touhy) support the issuance of the 
proposed regulation. The Department 
believes these statutes provide it with 
ample authority to issue regulations 
setting reasonable conditions under 
which the Department’s employees may 
provide testimony or produce 
documents. The Department also 
believes that the conditions that would 
be imposed by issuance of this proposed 
regulation are reasonable. Private 
litigants would remain able to obtain 
factual information from the 
Department, but would be required to do 
so in a way that is least disruptive to the 
orderly conduct of the Department’s 
official business. Additional authority is 
found in: (1) The Accident Reports Act, 
45 U.S.C. 41-42. Section 41 prohibits the 
admission into evidence, or the use in 
any suit or action for damages, of 
certain railroad accident and 
investigative reports; section 42 
authorizes the Secretary to prescribe 
rules and regulations to implement and 
effectuate the purposes of section 41; (2) 
43 U.S.C. 409, which prohibits the 
admission into evidence of certain 
reports and surveys pertaining to 
railroad highway crossings, bridges, and 
hazardous highway locations; and (3) 49 
U.S.C. 504(p, which prohibits the 
admission into evidence, or the use in a 
civil action for damages, of certain 
reports pertaining to accidents, and 
investigation of accidents, in motor 
carrier operations. With respect to the 
cost of processing and responding to 
requests for witness testimony. 31 U.S.C. 
9701 authorizes the head of each agency 
to prescribe regulations establishing the 


charge for a service or thing of value 
provided by the agency. 

Executive Order 12291, DOT Regulatory 
Policies and Procedures, and Regulatory 
Flexibility Act 

The Department has considered the 
impact of this proposal and has 
determined that this NPRM is neither a 
"major” rule under Executive Order 
12291, nor a "significant" rule under the 
Department’s Regulatory Policies and 
Procedures. The Department believes 
that the economic impact of the rule 
would be so minimal that further 
regulatory evaluation is unnecessary. 
The Department has also considered the 
impact of this proposed rule under the 
Regulatory Flexibility Act. The 
Department certifies that this rule would 
not have a significant economic impact 
on a substantial number of small 
entities. 

Paperwork Reduction Act 

This notice does not contain a 
collection of information requirement for 
purposes of the Paperwork Reduction 
Act of 1980. 

Federalism 

This action has been reviewed under 
Executive Order 12612, "Federalism," 
and the Department has determined that 
this action does not have implications 
for principles of federalism that warrant 
the preparation of a federalism 
assessment. This rule would not limit 
the policymaking and administrative 
discretion of the states, nor would it 
affect the states' abilities to discharge 
traditional state governmental functions 
or otherwise affect any aspect of state 
sovereignty. 

List of Subjects in 49 CFR Part 9 

Administrative practice and 
procedure, Courts, and Government 
employees. 

In consideration of the foregoing, the 
Department of Transportation proposes 
to revise part 9 of its Regulations (49 
CFR part 9) as follows: 

PART 9—TESTIMONY OF EMPLOYEES 
OF THE DEPARTMENT AND 
PRODUCTION OF RECORDS IN LEGAL 
PROCEEDINGS 

Sec. 

9.1 Purpose. 

9.2 Applicability. 

9.3 Definitions. 

9.5 General prohibition of production or 
disclosure in legal proceedings. 

9.7 Testimony by employees before the 
Department or in legal proceedings in 
which the United States is a party. 
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Sec. 

9.9 Legal proceedings between private 
litigants: general rules. 

9.11 Legal proceedings between private 
litigants: demands. 

9.13 Legal proceedings between private 
litigants: procedures to request records. 
9.15 Legal proceedings between private 
litigants: procedures to request 
testimony. 

9.17 Legal proceedings between private 

litigants: procedures for taking testimony. 
9.19 Pees and costs. 

9.21 Acceptance of service on behalf of 
Secretary. 

Authority: 5 U.S.C. 5 301; 45 U.S.C. §§ 41- 
42: 49 U.S.C § 322: 49 U.S.C. § 504(f): 23 
U.S.C § 409; 31 U.S.C. § 9701. 

§ 9.t Purpose. 

(a) This part sets forth procedures 
governing the testimony of an employee 
in legal proceedings in which the United 
States is a party. It also sets forth 
procedures to be followed when an 
employee is issued a subpoena, order or 
other demand (collectively referred to in 
this part as a “demand") by a court or 
other competent authority, or is 
requested by a private litigant, to 
provide testimony or produce records 
concerning information acquired in the 
course of performing official duties or 
because of the employee’s official 
status. It also prescribes the policies and 
procedures of the Department with 
respect to the acceptance of serv ice of 
legal process and pleadings in legal 
proceedings involving the Department. 

(b) The purposes of this part are to: 

(1) Conserve the time of employees for 
conducting official business; 

(2) Minimize the possibility of 
involving the Department in 
controversial issues not related to its 
mission; 

(3) Maintain the impartiality of the 
Department among private litigants; and 

(4) Avoid spending the time and 
money of the United States for private 
purposes. 

(c) Agency counsel, in his or her 
discretion, may permit an exception 
from any requirement in this part. The 
exception may be granted only when the 
deviation will not interfere with matters 
of operational or military necessity, and 
when agency counsel determines that: 

(1) It is necessary to prevent a 
miscarriage of justice; 

(2) The Department has an interest in 
the decision that may be rendered in the 
legal proceeding; or 

(3) The exception is in the best 
interest of the Department or the United 
States. 

For Office of Inspector General 
employees and documents, the Inspector 
General, in conjunction with the Genera! 
Counsel of the Department, may permit 


an exception from any requirement of 
this part if he or she determines, based 
on the Inspector General Act of 1978. as 
amended, that application of the 
requirement would be inappropriate. 

§9.2 Applicability. 

This part applies to the testimony of 
an employee in legal proceedings in 
which the United States is a party. It 
also applies in legal proceedings 
between private litigants to requests or 
demands for testimony or recordings 
concerning information acquired in the 
course of an employee performing 
official duties or because of the 
employee’s official status. This part does 
not apply to any legal proceeding in 
which an employee is to testify as to 
facts or events that are in no way 
related to the employee’s official duties 
or the functions of the Department. Nor 
does it apply to Congressional demands 
for testimony or documents. 

§9.3 Definitions. 

For purposes of this part: 

Department means the Department of 
Transportation (DOT), including the 
Office of the Secretary (which 
encompasses the Office of the Inspector 
General) and the following operating 
administrations while they are part of 
DOT: 

(1) The U.S. Coast Guard. 

(2) The Federal Aviation 
Administration. 

(3) The Federal Highway 
Administration. 

(4) The Federal Railroad Administration. 

(5) The Urban Mass Transportation 
Administration. 

(6) The St Lawrence Seaway 
Development Corporation. 

(7) The National Highway Traffic Safety 
Administration. 

(8) The Maritime Administration. 

(9) The Research and Special Programs 
Administration. 

(10) Any DOT operating administration 
established after the effective date of 
this part. 

Legal proceeding means any case or 
controversy pending before any federal, 
state, or local court (including grand jury 
proceedings), any administrative 
proceeding pending before any federal, 
state, or local agency, or any legislative 
proceeding pending before any state or 
local agency. 

Legal proceeding between private 
litigants means any legal proceeding in 
which neither the Department of 
Transportation nor the United States 
(including any federal agency or officer 
of the United States in his or her official 
capacity) is party. 

Employee of the Department or 
“F.mployee” means any current of 


former officer or employee of the 
Department; an active duty, retired, or 
former officer or enlisted member of the 
Coast Guard; or an individual who 
works, or has worked, for the 
Department under a contract. 

Agency counsel means the General 
Counsel of the Department or the Chief 
Counsel of any operating administration 
of the Department concerned, any 
person to whom the General Counsel or 
Chief Counsel has delegated his or her 
authority, or any person who is 
authorized to represent the Department 
in a specific legal proceeding. 

Testimony means any written or oral 
statement by a witness, including 
depositions, answers to interrogatories, 
affidavits, declarations, and statements 
at a hearing or trial. 

§ 9.5 General prohibition of production or 
disclosure in legal proceedings. 

No employee of the Department may 
provide testimony or produce any 
material contained in the files of the 
Department, or disclose any information 
relating to. or based upon, material 
contained in the files of the Department, 
or disclose any information or produce 
any material acquired as part of the 
performance of that employee’s official 
duties or because of that employee's 
official status unless authorized in 
accordance with this part, or by other 
applicable law. 

§ 9.7 Testimony by employees before the 
Department or In legal proceedings in which 
the United States Is a party. 

In any legal proceeding before the 
Department or in which the United 
States (including any federal agency or 
officer of the United States) is a party: 

(a) Agency counsel shall arrange for 
an employee to testify as a witness for 
the United States whenever the attorney 
representing the United States requests 
it 

(b) An employee may testify for the 
United States both as to facts within the 
employee's personal knowledge and as 
an expert or opinion witness. Except as 
provided in paragraph (c) of this section, 
an employee may not testify as an 
expert or opinion witness, with regard to 
any matter arising out of the employee’s 
official duties or the functions of the 
Department, for any party other than the 
United States In any legal proceeding in 
which the United States is a party. An 
employee who receives a demand to 
testify on behalf of a party other than 
the United States may testify as to facts 
within the employee’s personal 
knowledge, provided that the testimony 
be subject to the prior approval of 
agency counsel and to the Federal Rules 
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of Civil Procedure and any applicable 
claims of privilege. 

(c) An employee must testify as an 
expert or opinion witness on behalf of 
an officer or enlisted member of the 
Coast Guard in any legal proceeding 
conducted by the Coast Guard. 

§ 9.9 Legal proceedings between private 
litigants: general rules. 

In legal proceedings between private 
litigants: 

(a) The proper method for obtaining 
testimony or records from an employee 
is to submit a request to agency counsel 
as provided in § § 9.13 and 9.15 of this 
part, not to serve a demand on the 
employee. Whenever, in a legal 
proceeding between private litigants, an 
employee is served with a demand, or 
receives a request, to testify in his or her 
official capacity or produce records, the 
employee shall immediately notify 
agency counsel. 

(b) If authorized to testify pursuant to 
these rules, an employee may testify 
only as to facts within his or her 
personal knowledge with regard to 
matters arising out of his or her official 
duties. 

(1) When the proceeding arises from 
an accident, an employee may testify 
only as to personally known facts, not 
reasonably available from other sources, 
observed by the employee or uncovered 
during the employee's investigation of 
the accident. The employee shall decline 
to testify regarding facts beyond the 
scope of his or her official duties. 

(2) The employee shall not testify to 
facts that are contained in a report, of 
any part of a report, unless the 
employee has obtained permission from 
agency counsel to disclose the 
information. 

(3) The employee shall not disclose 
confidential or privileged information 
unless the employee has obtained 
permission from agency counsel to 
disclose the information. 

(4) The employee shall not testify as 
to facts when agency counsel 
determines that the testimony would not 
be in the best interest of the Department 
or the United States if disclosed. 

(c) An employee shall not testify as an 
expert or opinion witness with regard to 
any matter arising out of the employee’s 
official duties or the functions of the 
Department. An employee who is asked 
questions that call for expert or opinion 
testimony shall decline to answer on the 
grounds that it is forbidden by this part. 
Agency counsel shall advise the 
employee on how to proceed if the 
presiding officer directs the employee to 
provide expert or opinion testimony. 

(d) An employee shall not provide 
testimony at a trial or hearing. An 


employee’s testimony shall be limited to 
a single deposition, affidavit, or set of 
interrogatories, concerning the 
circumstances (e.g., an accident) from 
which the proceeding arose. Where 
multiple legal proceedings concerning 
those circumstances are pending, or can 
occur, it shall be the duty of the private 
litigant seeking the testimony to 
ascertain, to the extent feasible, the 
identities of all parties, or potential 
parties, to those proceedings and notify 
them that a deposition has been granted 
and that they have the opportunity to 
participate. The private litigant shall 
submit an affidavit or certification 
describing the extent of the search for 
parties and potential parties and listing 
the names of the parties and potential 
parties notified. 

(e) Where an employee has already 
provided testimony, any party wishing 
to obtain further testimony from that 
employee concerning the same matter or 
occurrence, whether in the same or a 
different private legal proceeding, may 
submit a request to agency counsel to 
waive the restrictions of paragraph (c) of 
this section. The request shall, in 
addition to meeting the requirements of 
§ 9.15 of this part, state why the 
requester should be permitted to gather 
additional information despite not 
having previously requested the 
information when it had an opportunity 
to do so, and why the additional 
testimony is now required and the prior 
testimony or previously supplied 
documents are insufficient. 

§ 9.11 Legal proceedings between private 
litigants: demands. 

(a) If an employee receives a demand 
that has not been validly issued or 
served, agency counsel may instruct the 
employee not to comply with the 
demand. 

(b) If an employee receives a demand 
(validly issued and served) to testify or 
produce records, agency counsel, in his 
or her discretion, may grant the 
employee permission to testify or 
produce records only if the purposes of 
this part are met or agency counsel 
determines that an exception is 
appropriate. 

(c) If a demand is issued to an 
employee, agency counsel shall contact 
the requester of the demand, inform him 
or her of the requirements of this part, 
and may, in his or her discretion, ask 
that the demand be withdrawn. 

(d) If the requester of the demand 
refuses to have it withdrawn or fails to 
comply with this part, the Department 
may seek to quash the demand. 

(e) If the court or other competent 
authority declines to grant the 
Department’s motion to quash, agency 


counsel shall instruct the employee 
whether to testify or produce documents 
pursuant to the demand. Agency counsel 
may permit the testimony under § 9.1(c) 
of this part. If response to a demand is 
required before the court or other 
competent authority rules on the motion 
to quash and the court fails to st3y the 
demand, the employee must appear at 
the stated time and place, produce a 
copy of this part, and respectfully refuse 
to provide any testimony or produce any 
documents. Agency counsel shall take 
steps to arrange for legal representation 
for the employee. Agency counsel shall 
advise the employee how to respond, 
including not to testify, if the court or 
other competent authority rules that the 
demand must be complied with 
irrespective of these regulations. 

§ 9.13 Legal proceedings between private 
litigants: procedures to request records. 

In legal proceeding between private 
litigants, a party who wishes to obtain 
records from the Department shall 
submit to agency counsel a request for 
the records. The request will ordinarily 
be handled in accordance with the 
Department’s procedures concerning 
requests for records found at 49 CFR 
part 7. If the party does not follow the 
procedures specified in that part, the 
request must be accompanied by a 
statement setting forth the relevance of 
the records to the proceeding. The 
request should be resolved before any 
request for testimony under § 9.15 is 
submitted. Where a request for 
testimony includes a request for 
additional records, it shall indicate 
precisely how this new request differs in 
scope from any previous request in 
order to avoid agency duplication of 
effort. Agency counsel shall notify the 
requester of the approval or denial of 
the request. 

§ 9.15 Legal proceedings between private 
litigants: procedures to request testimony. 

(a) Any party seeking the testimony of 
an employee in a legal proceeding 
between private litigants, concerning 
facts within the employee’s personal 
knowledge with regard to matters 
arising out of the employee’s official 
duties, shall, rather than serving a 
demand for the testimony, request the 
testimony at least 30 days before it is 
intended to be taken or received. The 
request must be submitted to agency 
counsel and must include: 

(1) the title of the case, docket 
number, and the court, or otherwise 
clearly identify the legal proceeding 
involved; 
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(2) a statement setting forth the basic 
facts in the proceeding, such as the type, 
date, and location of an accident; 

(3) a summary of the unresolved 
issues applicable to the testimony 
sought; 

(4) a summary of the testimony sought 
and its relevance to the proceeding; 

(5) a certification with support, that 
the information desired is not 
reasonably available from other sources, 
including Departmental documents; 

(6) pursuant to § 9.9(d) of this part, an 
affidavit or certification describing the 
extent of a search of parties and 
potential parties and listing the names 
of the parties and potential parties 
notified; and 

(7) a declaration that the party will 
not seek expert or opinion testimony 
from the witness or seek the testimony 
of the witness at a hearing or trial in the 
proceeding. 

The request shall specify which form of 
testimony (deposition, affidavit, 
declaration, or answers to 
interrogatories) is desired and the date 
by which it is desired; only one form, the 
one least burdensome to the Department 
that will provide the needed 
information, is permitted for each 
witness. 

(b) The party seeking the testimony 
shall include with its request for 
testimony a copy of any prior request(s) 
made by the same requester to the 
Department or other agency of the 
United States for records pertaining to 
the matter being litigated and of the 
response (not including the records 
themselves) to the request(s). The party 
seeking the testimony shall also comply 
with any agency counsel request that 


copies of the records previously 
disclosed by the Department, or a list of 
those records, be furnished. 

(c) Agency counsel shall notify the 
requester of the approval or denial of 
the request. Agency counsel may attach 
special conditions to its approval. 

§ 9.17 Legal proceedings between private 
litigants: procedures for taking testimony. 

(a) Testimony of an employee of the 
Department may be taken only at the 
office to which the employee is 
assigned, or any other place designated 
by agency counsel, under any additional 
conditions, if any, specified under 

§ 9.15(c) of this part, and at a time 
arranged with the employee reasonably 
fixed to avoid substantial interference 
with the performance of the employee’s 
or agency counsel's official duties. 

(b) Upon completion of the testimony 
of an employee of the Department, a 
copy of the transcript of the testimony 
shall be furnished, at the expense of the 
party requesting the testimony, to 
agency counsel for the Department’s 
files. 

§ 9.19 Fees and costs. 

(a) A private litigant obtaining records 
from the Department shall be charged 
according to the fee schedule specified 
at 49 CFR part 7. 

(b) Agency counsel may charge 
additional fees, not to exceed actual 
costs, to private litigants seeking 
testimony by request or demand. The 
fee9, which are to be calculated to fully 
reimburse the Department for processing 
the request or the demand and providing 
the witness, may include, among others: 

(1) Costs of the time spent by 
employees, including attorneys, of the 


Department to process and respond to 
the request or demand; 

(2) Costs of attendance of the 
employee and agency counsel at any 
deposition, hearing or trial. 

(3) Costs of materials and equipment 
used to search for, process, and make 
available information. 

All costs for employee time shall be 
calculated on the hourly pay of the 
employee (including all pay, allowance.* 
and benefits), and shall include the 
hourly fee for each hour, or portion of 
each hour, when the employee is in 
travel, in attendance at a deposition, 
hearing, or trial, or is processing or 
responding to a request or demand. 

(c) At the discretion of agency 
counsel, costs may be estimated and 
collected before testimony is given. 

§ 9.21 Acceptance of service on behalf of 
Secretary. 

Ln any legal proceeding, at the option 
of the server, process or pleadings may 
be served on agency counsel, with the 
same effect as if served upon the 
Secretary or the head of the operating 
administration concerned, as the case 
may be. The official accepting service 
under this section shall acknowledge the 
service and take appropriate action. 

This section does not in any way 
abrogate or modify the requirements of 
Rule 4(d)(4) and 4(d)(5) of the Federal 
Rules of Civil Procedure regarding 
service of summons and complaint. 

Issued in Washington. DC. on March 10. 
1992. 

Andrew H. Card, Jr., 

Secretary of Transportation. 

[FR Doc. 92-6109 Filed 3-16-92; 8:45 ami 
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This section ot the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Collaborative Research Grants 
Program; Egypt 

AGENCY: Office of International 
Cooperation and Development (OICD). 
ACTION: Solicitation of proposals. 

ACTIVITY: The Research and Scientific 
Exchanges Division (RSED) of OICD is 
administering a Collaborative Research 
Grants Program which is managed by 
the Egyptian National Agriculture 
Research Project (NARP). The research 
program is funded under a USDA 
agreement with United States Agency 
for International Development (USAID) 
in Cairo, which oversees the entire 
project. 

authority: Section 1458 of the National 
Agricultural Research, Extension and 
Teaching Policy Act of 1977, as amended 
(7 U.S.C. 3291). 

OICD announces the availability of 
funds in fiscal year 1992 (FY1992) to 
conduct collaborative research of 
mutual interest to the U.S. and Egypt in 
the following areas: agro-management 
techniques related to newly reclaimed 
lands (irrigation, chemigation and 
fertigation); animal health (diagnostic 
reagencies, virus genetic resistance, and 
cell-mediated immunity); animal 
production (immunogenetics, modeling, 
biotechnology (transgenics), and cell 
physiology); aquaculture; computer 
expert systems in agro-management; 
export-oriented agro-systems 
(modification of existing horticultural 
crops to improve their postharvest 
characteristics; product value (quality, 
maturity and size) and losses 
(deterioration); and market expansion); 
food consumption patterns (ensuring 
safety and stability of consumer foods; 
optimal health through improved 
nutrition); genetic engineering (disease 
and stress tolerance; improvement of 
quality traits); and remote sensing 
(ground water exploration in Egyptian 


Deserts; assessment and monitoring of 
desertification processes). 

Collaborative research is defined as 
research which involves active 
collaboration between Egyptian and 
American scientists. The research 
proposal should be prepared jointly by 
all investigators involved and should 
describe the areas of anticipated 
cooperation. 

This is a formal request for 
application. Proposals should address a 
single specific research issue but may be 
multi-disciplinary in approach and may 
involve more than one institution. 
Problem-oriented research will be 
undertaken including basic and 
appropriate research programs, the 
results of which have potential 
application in Egypt and the United 
States. 

Proposals must be received at the 
below-noted address not later than 15 
April 1992. Please contact the 
undersigned for a complete package of 
information concerning these potential 
agreements, as follows: USDA/OICD/ 
Admin Services, 0324 South Bldg., 
Washington DC 20250-4300, Facsimile 
202/690-1620. 

Dated: March 12,1992. 

Nancy). Croft, 

Contacting Officer. 

[FR Doc. 92-6191 Filed 3-16-92; 8:45 am) 

BILLING COOC 34tO-OfM* 


Animal and Plant Health Inspection 
Service 

I Docket No. 92-0181 

Availability of Environmental 
Assessments and Findings of No 
Significant Impact Relative to Issuance 
of Permits to Field Test Genetically 
Engineered Organisms 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Notice. 

summary: We are advising the public 
that seven environmental assessments 
and findings of no significant impact 
have been prepared by the Animal and 
Plant Health Inspection Service relative 
to the issuance of permits to allow the 
field testing of genetically engineered 
organisms. The assessments provide a 
basis for the conclusion that the field 
testing of these genetically engineered 
organisms will not present a risk of the 


introduction or dissemination of a plant 
pest and will not have a significant 
impact on the quality of the human 
environment. Based on these findings of 
no significant impact, the Animal and 
Plant Health Inspection Service has 
determined that environmental impact 
statements need not be prepared. 

addresses: Copies of the 
environmental assessments and findings 
of no significant impact are available for 
public inspection at USDA, room 1141, 
South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Arnold Foudin, Deputy Director, 
Biotechnology Permits, Biotechnology, 
Biologies, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
room 850, Federal Building, 6505 Belcrest 
Road, Hyattsville. MD. 20782, (301) 436- 
7612. For copies of the environmental 
assessments and findings of no 
significant impact, write Mr. Clayton 
Givens at this same address. The 
documents should be requested under 
the permit numbers listed below. 

SUPPLEMENTARY INFORMATION: The 

regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 
the United States. The regulations set 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environmental 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see 52 FR 22906). 

In the course of reviewing the permit 
applications, APHIS assessed the 
impact on the environment of releasing 
the organisms under the conditions 
described in the permit applications. We 
concluded that the issuance of the 
permits listed below will not present a 
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risk of plant pest introduction or 
dissemination and will not have a 
significant impact on the quality of the 
human environment. 

The environmental assessments and 
findings of no significant impact, which 
are based on data submitted by the 


applicants as well as a review of other 
relevant literature, provide the public 
with documentation of APHIS’ review 
and analysis of the environmental 
impacts associated with conducting the 
field tests. 


Seven environmental assessments 
and findings of no significant impact 
have been prepared by APHIS relative 
to the issuance of the following permits 
to allow the field testing of genetically 
engineered organizations: 


Permit No. 

91-317-01. renewal of permit 90- 
332-02. issued on 03-12-91. 

91-301-01 __ 

91-295-01 _ 


91-322-01_ 

91-326-01___.._ 

91-346-02... 


91-302-01- 


Permittee 

Date issued 

Organism 

Field test location 

DeKalb Plant Genetics... 

01-22-92 

Com plants genetically engineered to express a 
phosphinotririem acetyl transferase gene, which 
confers tolerance to glufosinate and bialaphos 
herbicides. 

Kihei, Hawaii. 

Frito-Lay. Incorporated...—. 

02-03-92 

Potato plants genetically engineered to express 
metabolic enzymes in order to increase levels of 
dry matter in potato tubers. 

Oneida County. 
Wisconsin 

Holden's Foundation Seeds, Incor¬ 
porated. 

02-04-92 

Com plants genetically engineered to express the 
phosphmothncw-N-trasfease (PAT) gene to 
confer tolerance to the herbicide glufosinate. 

Molaki. Hawaii. 

North Carolina State University.. 

02-04-92 

Tobacco plants genetically engineered to express a 
coat protein of a highly aphidtransmissible strain 
of tobacco etch virus (TEV). 

Wake County. 

North Carolina. 

Monsanto Agricultural Company.. 

02-07-92 

Tomato plants genetically engineered to express a 
coat protein of tomato yellow leaf cud virus 
(TYLCV) for resistance to TYLCV. 

Leo County. 

Florida. 

Pioneer Hi-Bred International, Incor¬ 
porated. 

02-07-92 

Soybean plants engineered to express methio-nine- 
and cysteine-rich seed storage proteins from 
Brazil nut. 

Salinas. Puerto. 
Rico. 

Frito-Lay. Incorporated ____ 

02-14-92 

Potato plants genetically engineered to express 
metabolic enzymes in order to inhibit accumula¬ 
tion of simple sugars in potato tubers. 

Oneida County. 
Wisconsin. 


The environmental assessments and 
findings of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4321 et seq.), 
(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1509). (3) USDA 
Regulations Implementing NEPA (7 CFR 
part lb), and (4) APHIS Guidelines 
Implementing NEPA (44 FR 50381-50384, 
August 28.1979. and 44 FR 51272-51274, 
August 31.1979). 

Done in Washington. DC. this 12th day of 
March 1992. 

Robert Melland, 

Administrator, Animal and Plant Health 
Inspection Service. 

|FR Doc. 92-6187 Filed 3-16-92; 8:45am| 

BILLING CODE 3410-34-M 


(Docket No. 92-037J 

Receipt of Permit Applications for 
Release Into the Environment of 
Genetically Engineered Organisms 

agency: Animal and Plant Health 
Inspection Service, USDA. 


action: Notice. 

summary: We are advising the public 
that six applications for permits to 
release genetically engineered 
organisms into the environment are 
being reviewed by the Animal and Plant 
Health Inspection Service. The 
applications have been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products. 

addresses: Copies of the applications 
referenced in this notice, with any 
confidential business information 
deleted, are available for public 
inspection in room 1141, South Building. 
U.S. Department of Agriculture, 14th 
Street and Independence Avenue, SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. You may obtain a copy 
of these documents by writing to the 
person listed under FOR further 
information contact. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Arnold Foudin, Deputy Director. 
Biotechnology Permits. Biotechnology, 
Biologies, and Environmental Protection. 
Animal and Plant Health Inspection 


Service, U.S. Department of Agriculture, 
room 850. Federal building, 6505 Belcrest 
road, Hyattsville. MD 20782, (301) 436- 
7612. 

SUPPLEMENTARY INFORMATION: The 

regulations in 7 CFR part 340, 
“Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which are Plant 
Pests or Which There is Reason to 
Believe Are Plant Pests," require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) into the United States 
certain genetically engineered 
organisms and products that are 
considered “regulated articles." The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article. 

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following applications for permits to 
release genetically engineered 
organisms into the environment: 
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Application 

Applicant 

Date 

received 

Organism 

Field test location 

92-049-01_ 

S2-049O2_ 

92-049-03.... 

Monsato Agricultural Company_ 

InferMotrrtam Canola Company_ 

Petoseod Company. Incorporated. 

02-18-92 

02-18-92 

02-18-92 

Tomato plants genet»ca4y engineered to express a 
heterologous aminocyctopropane-1 -carboxylic 

acid (ACC) degradation gene, to delay ripening. 

Rape seed plants genetically engineered to express 
tolerance to the hertxdde giyohosate. 

Tomato plants genetically engineered to express 
antisense gene constructs of potyglacturonase 
(PG). pecunesterase (PE), and ethylene forming 
enzymes, to modify ripening. 

Yoto County, 
California; 

Jersey County, 
Illinois. 

Fremont County. 
Idaho. 

Yolo County, 
California. 

92-049-04.... .... . .. 

DeKalb Plant Genetics.... 

02-18-92 

Com plants genetically engineered to express a 
bacterial marker gene tor hygromycan resistance, 
a bctaglucuronidase (GUS) geno, and a methion- 
inerich storage protein gene. 

DeKalb County. 
Illinois. 

92-049-05 - . 

Upjohn Company__ 

02-18-92 

Com plants genetically engineered to express a 
phosphirothhein aoetyltransferase (PAT) gene for 
tolerance to the herbicide gtufosinate. 

Kalamazoo 

County. 

Michigan; 

Isabeia, Puerto 

Rico. 

92-052-01. . .. 

Unwersi^y of Arizona. . 

02-21-92 

Tobacco plants genetically engineered to express a 
coal protein gene of the beet curly lop vims 
(BCTV) for resistance to BCTV. 

Pima County, 
Arizona. 


Done in Washington, DC, this 12th day of 
March 1992. 

Robert Mciland, 

Administrator, Animal and Plant Health 
Inspection Service . 

|FR Doc. 92-6186 Filed 3-10-92; *45 am) 
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Forest Service 

Little Snowies Vegetative 
Management, Lewis and Clarti National 
Forest, Fergus and Golden Valley 
Counties, MT 

agency: Forest Service, USDA. 
action: Notice of intent to prepare an 
environmental impact statement. 

summary: The Forest Service will 
prepare an Environmental impact 
Statement (E1S) to analyze and disclose 
the environmental impacts of 
implementing fire and timber 
management practices in the Little 
Snowy Mountains. The fire management 
practices include reducing fuel load to 
12-15 tons/acre by chipping, piling, and 
burning on 245 acres, constructing five 
firebreaks totaling 13.4 miles, and using 
prescribed fire to reduce natural fuels 
and improve wildlife habitat on 1,540 
acres. In conjunction with these 
projects, timber management practices 
on 545 acres will be implemented. These 
practices include: (1) Harvesting 
sawlogs, (2) commercially thinning 
younger trees. (3) firewood gathering, (4) 
site preparation/slash disposal, and (5) 
planting. 

Road construction and reconstruction 
would be required to implement the 
timber management practices. 

Additional public access into the Little 
Snowies may be needed. 


The underlying concept of 
implementing fire and timber 
management practices in the Little 
Snowies is to create a condition more in 
accord with the natural state and reduce 
the potential for stand replacement fires. 
While current fuels conditions in the 
Little Snowies have developed over the 
past 100 years and it will take nearly as 
long to return to a more natural state, 
the above mentioned practices will be 
implemented over the next decade (FYs 
1992-2002). 

DATES: Comments concerning the scope 
of the analysis should be received in 
writing within one month of the 
publication date of this notice in the 
Federal Register in order to receive 
timely consideration in the preparation 
of the Draft Environmental Impact 
Statement (DEIS). 

addresses: Send written comments to 
William Fortune, District Ranger, 
Musselshell Ranger District, 809 2 NW., 
Box F, Harlowton, MT 59036. 

FOR FURTHER INFORMATION CONTACT: 
Dave Wanderaag, Little Snowy 
Interdisciplinary Team Leader, 
Musselshell Ranger District. (406) 632- 
4391. 

SUPPLEMENTARY INFORMATION: The 

Little Snowies project area is located 
approximately 25 miles southeast of 
Lcwistown, Montana in Fergus and 
Golden Valley Counties. The project 
area of approximately 16,000 acres 
includes all land in the Little Snowy 
Mountains. About 13,350 acres of the 
project area are National Forest System 
lands and approximately 2,670 acres are 
private land. The project area is the 
head waters for Cameron Creek, North 
Fork of Pole Creek. Willow Creek, and 
the South Fork of Flatwillow Creek. 


Elevations range from about 4,600 feet at 
the eastern boundary to 6,200 feet at the 
western boundary. 

Fire and timber management practices 
are addressed together because the 
timing and geographic location represent 
a similar action under 40 CFR 
1508.25(a)(3). Public access and road 
construction/reconstruction represent 
connected actions under 
1508.25(a)(l)(iii). The scope of the 
proposed action is site-specific with 
timber and fire management practices 
identified on a stand or unit basis and 
roads and public access on a corridor 
basis. Appropriate mitigation measures 
are designed to respond to the identified 
issues and anticipated effects. 

This E1S will tier to the Lewis and 
Clark National Forest Land and 
Resource Management Plan of June, 

1986, which provides goals and 
objectives. Forest* wide management 
standards and management area 
prescriptions are identified in the Plan 
to provide overall guidance and 
management practices in achieving 
these goals and objectives. The 
proposed actions of fire management, 
timber management, road construction/ 
reconstruction, and public access are 
designed to help move from the existing 
condition of the Little Snowies to a more 
ecologically natural state, thst in the 
past was maintained by light ground 
fires. This move will be accomplished 
by the primary purpose and need for the 
proposed action to: (1) Create a mosaic 
of vegetative successional stages that 
will maintain the ponderosa pine forest 
type, (2) reduce the potential for a stand 
replacement fire that will remove a large 
percentage of the tree canopy lessening 
the diversity in the area, and (3) provide 



























9234 


Federal Register / Vol. 57, No. 52 / Tuesday, March 17. 1992 / Notices 


a completed landscape from early 
successional stages to old growth forest. 

No public meetings will be held prior 
to the issuance of the DEIS. However, a 
letter indicating the proposed action and 
a map of the project area will be sent to 
interested publics for comment. Two 
public meetings will be held during the 
formal review period of the DEIS 
(September 1992). However, the public is 
invited to visit with Forest Service 
officials at any time during the EIS 
preparation prior to the issuance of the 
Record of Decision. 

The Forest Service is seeking 
information and comments from Federal. 
State, and local agencies and 
individuals and organizations who may 
be interested in or affected by the 
proposed actions. The agency invites 
written comments and suggestions on 
the issues and management 
opportunities in the area being analyzed. 
This information will be used in 
preparing the DEIS. This process 
includes: 

1. Identification of potential issues 
related to the proposed action. 

2. Identification of issues to be 
analyzed in depth. 

3. Elimination of insignificant issues 
or those which have been covered 
by a relevant previous 
environmental analysis. 

4. Identification of alternatives to the 
proposed action. 

5. Identification of potential 
environmental effects of the 
alternatives. 

6. Determination of potential 
cooperating agencies and task 
assignments. 

The analysis will consider a range of 
alternatives. One of these will be the 
“No-Action" alternative, in which all 
fire and timber management practices 
are deferred. Other alternatives will 
examine various levels and locations of 
treatment and fire management to return 
the Little Snowies to a more ecologically 
natural state. 

The analysis will disclose the 
environmental effects of alternative 
ways of implementing management 
direction outlined in the Forest Plan and 
in addressing the identified issues. The 
Forest Service will analyze and 
document the direct, indirect, and 
cumulative environmental effects of the 
alternatives. In addition, the EIS will 
disclose site-specific mitigation 
measures and the effectiveness of each 
proposed mitigation measure. 

Preliminary scoping has been done for 
this project by the interdisciplinary team 
from the Lewis and Clark National 
F’orest and six major issues have been 
identified. 


Fire (Issue 1) 

(a) What fire and vegetative 
management practices should be 
initiated to reduce the potential for a 
stand replacement fire of large size and 
high energy release? 

(b) How can fire and vegetative 
management practices be integrated to 
creat a mosaic of Forest age classes? 

(c) What are the effects of fire 
management practices on the 
landscape? 

Timber (Issue 2) 

What treatments, if any, are needed to 
maintain forest health and fiber 
production? 

Biodiversity (Issue 3) 

In this fire dependent ponderosa pine 
ecosystem, what measure should be 
taken to maintain and/or restore 
biological diversity? 

Wildlife (Issue 4) 

(a) What opportunities are available 
to improve habitat for whitetail deer, 
wild turkeys, old growth dependent 
species, snag dependent species, and 
other wildlife? 

(b) What are the effects of the 
proposed actions on whitetail deer, wild 
turkeys, old growth dependent species, 
snag dependent species, and other 
wildlife? 

Access (Issue 5) 

(a) What additional transportation 
types and routes, if any, are needed to 
provide adequate public access to the 
Little Snowies? 

(b) What Travel Plan measures, if any, 
are needed to manage the existing and 
planned transportation systems in order 
to reduce their effects on wildlife? 

Recreation (Issue 6) 

What are the effects of improved 
access and Travel Plan management on 
recreation activities and opportunities? 

The DEIS will be filed with the 
Environmental Protection Agency (EPA) 
and a notice of availability of the DEIS 
published in the Federal Register. It is 
estimated that the DEIS will be 
available for public review in September 
1992. 

The comment period on the DEIS will 
be for 45 days from the date of 
publication in the Federal Register. 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of DEISs must structure their 
participation in the environmental 


review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC. 435 U.S. 519, 553 (1978). Also, 
environmental objections that could be 
raised at the DEIS stage but that are not 
raised until after completion of the final 
environmental impact statement (FEIS) 
may be waived or dismissed by the 
courts. Wisconsin Heritages. Inc. v. 
Harris, 490 F. Supp. 1334,1338 (E.D. Wis. 
1980). Because of these court rulings, it 
is very important that those interested in 
this proposed action participate by the 
close of the 45-day comment period so 
that substantive comments and 
objections are made available to the 
Forest Service at a time when they can 
be meaningfully considered and 
responded to in the FEIS. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the DEIS should be as 
specific as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the DEIS. Comments may 
also address the adequacy of the DEIS 
or the merits of the alternatives 
formulated and discussed in the 
statement. Reviewers may wish to refer 
to the Council on Environmental Quality 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3 in addressing these points. 

After a 45-day public comment period, 
this comments received will be analyzed 
and considered by the Forest Service in 
preparing the FEIS. The FEIS is 
scheduled to be completed by January, 
1993. The Forest Service will respond in 
the FEIS to the comments received on 
the DEIS. John D. Gorman. Forest 
Supervisor for the Lewis and Clark 
National Forest, the responsible official 
for this EIS. will make a decision 
regarding this proposal after considering 
the comments, responses, and 
environmental consequences discussed 
in the FEIS as well as applicable laws, 
regulations, and policies. The decision 
and reasons for the decision will be 
documented in a Record of Decision. 

The Forest Supervisor’s address is: 
1101 15th St. N.. Box 869. Great Falls. 

MT 59403. 

Dated: March 6.1992. 

John D. Gorman. 

Forest Supervisor. Lewis and Clark National 
Forest . 

[FR Doc. 92-6142 Filed 3-16-92: 8:45 am| 
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DEPARTMENT OF COMMERCE 

Changes in Organization and 
Functions During Calendar Year 1991 

agency: Office of the Secretary, 
Department of Commerce. 
summary: Following is a summary of 
Department of Commerce officials and 
units affected by major changes in 
authority, title, function, or structure 
during the past calendar year. Specific 
information on each action can be 
obtained by requesting a copy of the 
applicable Department Organization 
Order (DOO), also listed below. 

Department Officials 

Mission and Organization of the Department 
of Commerce: 

DOO 1-1, Amendment 26, 3-22-91 
DOO 1-1, Amendment 27, 8-27-91 

Under Secretary for International Trade: 

DOO 10-3, Revision, 1-22-91 

Assistant Secretary for Economic 
Development: 

DOO 10-4, Amendment 4,1-22-91 

Assistant Secretary for Administration: 

DOO 10-5, Amendment 2,1-18-91 
DOO 10-5, Amendment 3. 3-22-91 
DOO 10-5, Amendment 4, 4-19-91 
DOO 10-5, Amendment 5, 8-27-91 

Under Secretary for Economic Affairs: 

DOO 10-9, Amendment 1, 5-6-91 
DOO 10-9, Amendment 2. 7-1-91 

Assistant Secretary and Commissioner of 
Patents and Trademarks: 

DOO 10-14, Revision, 9-26-91 

Under Secretary for Oceans and Atmosphere 
and Administrator of the National Oceanic 
and Atmospheric Administration: 

DOO 10-15, Revision, 9-26-91 

Under Secretary for Export Administration: 

DOO 10-16, Amendment 1, 2-15-91 

Chief of Staff and Assistant Secretary: 

DOO 15-20, Revision, 3-22-91 

Office of Federal Property Programs: 

DOO 20-1, Revision. 5-20-91 

Office of Civil Rights: 

DOO 20-10, Revision, 1-18-91 
DOO 20-10, Amendment 1, 4-24-91 

Office of Information Resources 
Management: 

DOO 20-14, Revision. 1-9-91 
Office of Procurement: 

DOO 20-26. Amendment 2,10-11-91 


Office of Financial Management: 

DOO 20-27, Revision, 4-19-91 

Office of Inspector General: 

DOO 23-1, Amendment 2, 8-5-91 

Minority Business Development Agency: 

DOO 25-4B, Amendment 1, 5-28-91 

National Oceanic and Atmospheric 
A dministration: 

DOO 25-5, Amendment 4, 5-6-91 
DOO 25-5, Amendment 5, 6-11-91 

National Institute of Standards and 
Technology: 

DOO 30-2B, Revision, 1-4-91 
Patent and Trademark Office: 

DOO 30-3, Revision, 9-26-91 
Bureau of the Census: 

DOO 35-2B, Revision, 1-9-91 
DOO 35-2B, Amendment 1, 6-5-91 

International Trade Administration: 

DOO 40-1, Amendment 4.1-22-91 
Economic Development Administration: 
DOO 45-1, Amendment 1,1-22-91 
Bureau of Export Administration: 

DOO 50-1, Revision, 2-15-91 
FOR FURTHER INFORMATION CONTACT: 
Sherry M. Cage, Office of Management 
and Organization. Department of 
Commerce, room 5317, Washington, DC 
20230, Telephone (202) 377-5481. 

Stephen C. Browning, 

Director, Office of Management and 
Organization 

[FR Doc. 92-6120 Filed 3-16-92; 8:45 am] 
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International Trade Administration 
[A-475-6011 

Certain Brass Sheet and Strip From 
Italy; Final Results of Antidumping 
Duty Administrative Reviews 

agency: International Trade 
Administration, Import Administration, 
Department of Commerce. 
action: Notice of final results of 
antidumping duty administrative 
reviews. 

summary: On November 7,1991, the 
Department of Commerce (the 
Department) published the preliminary 
results of two administrative reviews of 
the antidumping duty order on brass 
sheet and strip from Italy. The reviews 
cover one manufacturer/exporter for the 
periods August 22,1986 through 
February 29.1988 and March 1,1989 
through February 28.1990. 


We gave interested parties the 
opportunity to comment on the 
preliminary results of these 
administrative reviews. Based upon our 
analysis of the comments received, the 
Department has changed the final 
results from those presented in the 
preliminary results of these reviews. 

EFFECTIVE DATE: March 17,1992. 

FOR FURTHER INFORMATION CONTACT: 

James Rice or Linda Pasden, Office of 
Agreements Compliance, Import 
Administration. International Trade 
Administration, U.S. Department of 
Commerce, 14th St. and Constitution 
Avenue NW., Washington, DC 20230; 
telephone (202) 377-3793. 

SUPPLEMENTARY INFORMATION: 

Background 

On November 7,1991. the Department 
published in the Federal Register (56 FR 
56974) the preliminary results of two 
administrative reviews of the 
antidumping duty order on brass sheet 
and strip from Italy. The Department 
has now completed these administrative 
reviews in accordance with section 751 
of the Tariff Act of 1930 (the Act). 

Scope of the Review 

Imports covered by these reviews are 
shipments of brass sheet and strip, other 
than leaded brass and tin brass sheet 
and strip, from Italy. The chemical 
composition of the products under 
review is currently defined in the 
Copper Development Association 
(C.D.A) 200 series or the Unified 
Numbering System (U.N.S.) C20000 
series. Products whose chemical 
composition are defined by other C.D.A. 
or U.N.S. series are not covered by these 
reviews. The physical dimensions of the 
products covered by these reviews are 
brass sheet and strip of solid rectangular 
cross section, over 0.006 inch (0.15 
millimeter) but not over 0.188 inch (4.8 
millimeters) in finished thickness or 
guage, regardless of width, whether 
coiled, wound on reels (traverse wound), 
or cut-to-length. Prior to January 1,1989, 
this merchandise was classifiable in the 
Tariff Schedules of the United States 
Annotated (TSUSA) under item numbers 
612.3960, 612.3982. and 612.3986. Since 
January 1,1989, the merchandise has 
been classifiable under Harmonized 
Tariff System (HTS) item numbers 
7409.21.00.50, 7409.21.00.75, 7409.21.00.90, 
7409.29.00,50, 7409.29.00.75, and 
7409.29.00.90. The HTS and TSUSA item 
numbers are provided for convenience 
and customs purposes only. The written 
product description remains dispositive. 
The reviews cover one manufacturer/ 
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exporter, Europe Metalli LMI. S.p.A. 
(LMI). 

Analysis of Comments Received 

The Department gave interested 
parties an opportunity to comment on 
the preliminary results. At the request of 
respondent, a hearing was held on 
December 20.1991. We received case 
and rebuttal briefs from both LMI and 
petitioners. Hussey Copper Ltd., et al. 
The following comments apply equally 
to both review’s. 

Comments by LMI 

Comment 1: LMI asserts that the 
Department is not justified in rejecting 
its raw material cost information and 
resorting to best information available 
(BIA) in the calculation of constructed 
/alue (CV). LMI claims that the 
Department’s use of BIA is not in 
compliance with the dumping law. 
Section 770(c) of the Act permits the 
Department to use “best information 
available" whenever a party "refuses or 
is unable to produce information 
requested in a timely manner and in the 
form required." LMI contends that 
neither of these circumstances apply in 
this case. The Court of Appeals for the 
Federal Circuit has held that the 
Department’s authority under section 
776(c) is limited, and that the 
Department may not apply BLA where a 
respondent’s inability to provide 
information is due, as LMI alleges is the 
case here, to the fact that the * 
information does not exist ( Olympic 
Adhesives. Inc. versus United States. 

899 F.2d. 1565 (Fed. Cir. 1990)). In the 
antidumping review underlying Olympic 
Adhesives, the Department resorted to 
BIA because the respondent failed to 
provide certain information, despite the 
fact that the respondent had previously 
informed the Department that such 
information did not exist. 

LMI also contends that the 
Department's rejection of LMI’s reported 
costs is at odds with agency practice of 
accepting costs as they have been 
recorded in a respondent's books in 
accordance with the generally accepted 
accounting principles (GAAP) of the 
respondent’s home country (Kaplan, 
Kamarck & Parker Cost Analysis Under 
the Antidumping Law, 21 Geo. Wash. J. 
Int'l L. & Econ. 357, 373 (1988)). 

Department's Position: In both 
reviews the Department requested 
monthly raw material cost information 
because brass manufacturers constantly 
adjust their prices to account for 
fluctuating metal costs. Copper and zinc 
represent the largest variable in the 
pricing of brass sheet and strip. LMI did 
not comply with the Department’s 
request and instead provided annual 


raw material costs which did not reflect 
the fluctuating raw material costs. 

The Department disagrees with LMI 
that it cannot provide actual monthly 
costs because, as LMI stated in its 
March 28,1991 submission. LMI pays its 
many suppliers more than once in a 
given month. LMI should have been able 
to calculate monthly costs. As a result. 
LMI’s contention that the facts in this 
case are similar to those in Olympic 
Adhesives is without merit because the 
information does exist in LMI’s records. 

Moreover, the Department disagrees 
with LMI’s contention that the 
Department is at odds with agency 
practice of accepting cost information as 
it is recorded in a respondent’s books in 
accordance with the GAAP of the 
respondent’s home country (Kaplan. 
Kamarck & Parker, 357, 373). The 
Department determined in this review 
that the GAAP approach was 
inconsistent with the Department's 
needs for specific per unit costs, since 
GAAP was developed primarily as a 
conceptual framework to reflect 
profitability of a company and not per 
unit costs (Kaplan, Kamarck & Parker, 
374). For these reviews, the Department 
looked beyond GAAP to evaluate LMI’s 
specific per unit raw material costs. In 
doing so. the Department was fully 
justified in requesting LMI to provide 
specific monthly costs even though it 
does not maintain these costs in the 
company’s books on a monthly basis. 
Since LMI did not provide the data as 
requested, the Department used the best 
information available in accordance 
with section 776(c) of the Act (see 
comment 3). 

Comment 2: LMI states that the 
Department had no basis to make an 
adjustment to account for a loss or yield 
rate incurred in the manufacturing 
process. LMI contends that it incurred 
no loss of material in its manufacturing 
process, claiming it recovers 100 percent 
of the scrap produced during the 
fabrication of brass. LMI states that this 
scrap material is reintroduced in its 
entirety into the production process and 
therefore no "loss in value" results from 
material that becomes recoverable 
scrap. 

Department's Position: Because LMI 
did not substantiate its claim that it 
recovers 100 percent of the scrap 
generated in the production process, and 
because the Department considers it 
likely that not all scrap is recoverable, 
the BIA calculation used by the 
Department in constructing LMI’s raw 
material costs includes a reasonable 
yield loss rate. This yield loss rate was 
derived from proprietary data submitted 
by petitioners as representative of U.S. 
industry experience. 


Comment 3: LMI contends that the 
Department's methodology of 
constructing value substantially 
overstates LMI’s actual metal costs 
because the Department based its 
constructed value on “A" grade cathode 
copper, as quoted in the London Metal 
Exchange (LME). LMI states that it 
purchases various quantities of scrap 
material and lower cost copper ingots in 
addition to virgin material. 

Department's Position: In LMI’s 
February 18.1991 supplemental 
questionnaire response, LMI cited 
monthly average LME prices for grade 
"A" cathode copper as the source of its 
revised average monthly raw material 
costs. No other information was 
provided. Therefore, the Department’s 
use of these market prices is consistent 
with LMI’s calculation. 

Comment 4: LMI contends that the 
Department may not resort to 
constructed value without determining 
whether there have been below-cost 
sales in substantial quantities over an 
extended period of time. LMI claims that 
even if the Department decides to use 
average monthly LME prices as the 
basis for material costs, it cannot simply 
bypass the cost of production analysis 
before resorting to CV. The 
Department’s decision to bypass the 
cost of production analysis is at odds 
with its practice in other cost cases. For 
example, in the final determination in 
Electrical Conductor Aluminum Redraw 
Rod from Venezuela (final 
determination of sales at less than fair 
value). 53 FR 24755 (June 30.1988), the 
Department made numerous 
adjustments to a respondent’s reported 
costs, including an adjustment to the 
price of aluminum, before performing a 
cost test. In Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of 
Germany, 56 FR 31733-31734, the 
Department made adjustments to 
various elements of respondents’ 
reported costs, before performing a cost 
test. 

Petitioners agree with the 
Department's use of CV as best 
information otherwise available. 
Petitioners state that, because the cost 
of metal represents such an important 
element of the cost of production of the 
subject merchandise. LMI's failure to 
report complete cost data would result 
in a severely distorted cost analysis. 

Department's Position: The 
Department's decision to bypass the 
cost test and proceed to best 
information available (constructed 
value) was based on the fact that LMI’s 
responses for both review periods were 
woefully inadequate. In the 1986-88 
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review. LMI only submitted cost 
information for two of the nine alloys 
sold in the home market (alloys 67/33 
and 63/37). In the 1989-90, review, LMI 
reported only two out of six alloys 
(again, alloys 67/33 and 63/37). 
However, the majority of sales to the 
United States during the first period 
were of alloy 70/30. There were a few 
sales of 63/37 and no sales of 67/33 to 
the United States. In the second review, 
only alloy 70/30 was sold in the United 
States. During both periods of review, 
LMI sold identical or similar alloys in 
the home market, but LMI did not 
provide cost data for these alloys. The 
Department made repeated requests for 
the cost data for the unreported alloys 
and for the monthly raw materials costs. 
However, LMI did not comply. 

There is no comparison to LMI’s 
circumstances and the circumstances in 
Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts 
Thereof from the Federal Republic of 
Germany 56 FR 31692 (July 11,1991), and 
Electrical Conductor Aluminum Redraw 
Rod from Venezuela 53 FR 34755 (June 
30,1988). In these cases, the Department 
had only to make minor adjustments to 
the respondent’s cost data before testing 
for below-cost sales. In this instance, 
however, the Department would have 
had to reconstruct LMI's entire cost of 
production response. Thus the 
Department determined that use of BIA 
was the only appropriate basis for 
establishing foreign market value. 

Comment 5: LMI states that the 
Department incorrectly calculated the 
weighted-average margin and credit 
expense for both reviews. 

Department's Position: The 
Department has made the appropriate 
corrections for the final results. 

Comments by Petitioners 

Comment 1: Petitioners allege that the 
Department has understated LMI's cost 
of materials by failing to adjust the 
transportaiton charge for the material 
loss or yield rate. 

Department’s Position: The 
Department agrees that it would be 
appropriate to adjust the transportation 
charge for material loss. However, 
insofar as such an adjustment would 
have had a de minimis effect on the 
weighted-average margin in both 
reviews, we have declined to make the 
adjustment pursuant to 19 CFR 353.59. 

Comment 2: Petitioners claim that the 
Department should increase LMI’s 
reported general costs by the 
"capitalized miscellaneous costs’’ and 
"miscellaneous income" which LMI did 
not include, because these costs are 
related to factory production costs 
incurred for production of "instrumental 


goods" for the company’s activities. 
Petitioners contend that LMI failed to 
substantiate that these costs associated 
with its instrumental goods were not 
related to the subject merchandise. 
Furthermore, petitioners object to LMI 
offsetting interest expense with interest 
revenue because LMI again failed to tie 
this income to sales of brass 
merchandise under review. 

Department's Position: There is no 
information on the record to indicate 
that "capitalized miscellaneous costs" 
and "miscellaneous income" are directly 
related to the production of brass sheet 
and strip. In addition, the Department 
generally allows interest expense to be 
offset by interest income, and does not 
require that such adjustments be 
directly tied to sales of the subject 
merchandise, therefore, the Department 
has not changed LMI’s reported general 
costs for the final results. 

Final Results of the Reviews 

As a result of our comparison of 
United States price to foreign market 
value, we determine that the following 
margins exist for the two review 
periods: 


Manufacturer/ 

exporter 

Period of review 

Percent 

margin 

Europe Metalli- 



LMI... 

00/22/86-02/29/88 

9.49 

Europa Metalli- 



LMI. 

03/01/89-02/28/90 

4.70 


The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Furthermore, the following deposit 
requirements will be effective upon 
publication of this notice of final results 
of administrative review for all 
shipments of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date, as provided by section 
751(a)(1) of the Tariff Act: (1) The cash 
deposit rate for LMI will be 4.70 percent; 
(2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the original 
less-than-fair-value investigation, but 
the manufacturer is, the cash deposit 
rate will be the rate established for the 
most recent period for the manufacturer 


of the merchandise; and (4) the cash 
deposit rate for all the other 
manufacturers or exporters who are not 
covered in this or prior administrative 
reviews and who are unrelated to the 
reviewed firm will be 4.70 percent. This 
rate represents the highest rate for any 
firm in the latest administrative review 
(whose shipments to the United States 
were reviewed), other than those firms 
receiving a rate based entirely on best 
information available. 

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 

This notice also serves as a final 
reminder to importers of their 
responsibility to file a certificate 
regarding the reimbursement of 
antidumping duties pursuant to 19 CFR 
353.26 prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22. 

Dated: March 11.1992. 

Marjorie A. Chorlins, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 92-6197 Filed 3-16-92; 8:45 am) 

SILLING CODE 3510-OS-M 


(A-122-813) 

Final Determination of Sales at Less 
Than Fair Value: Nepheline Syenite 
From Canada 

agency: Import Administration. 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: March 17,1992. 

FOR FURTHER INFORMATION CONTACT: 
John Gloninger. Office of Antidumpting 
Investigations. Office of Investigations. 
Import Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue. NW., Washington. 
DC 20230; telephone (202) 377-2778. 
FINAL determination: 

Background 

Since the publication of our 
affirmative preliminary determination 
on December 27,1991 (56 FR 67061), the 
following events have occurred. 

On December 23,1991 respondent. 
Unimin Canada, Ltd. (Unimin) requested 
that the Department postpone the final 
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determination in this investigation by 
one week, pursuant to 19 CFR 353.20(b). 

On January 6,1992, the petitioner. The 
Feldspar Corporation (TFC), requested a 
public hearing. On January 9,1992, 
respondent notified the Department that 
it would no longer pursue a suspension 
agreement in the case. 

On January 9,1992. the Department 
solicited comments from interested 
parties on the scope of the investigation. 
The Department received comments 
from respondent and petitioner on 
January 16 and January 17,1992. 

On January 13 through January 15. 
1992, the Department conducted 
verification in Canada of the 
questionnaire responses submitted by 
Unimin. On January 17.1992, the 
Department published a notice in the 
Federal Register (57 FR 2078) postponing 
the final determination in this 
investigation until not later than March 
10,1992. 

On January 31.1992. respondent 
submitted a supplemental narrative 
response and a revised computer tape 
with changes required as a result of the 
Department's verification. Petitioner and 
Pittsburgh Coming Corporation, an 
interested party, filed case briefs on 
February 14.1992, and petitioner and 
respondent Filed rebuttal briefs on 
February 19,1992. A public hearing was 
held on February 26,1992. 

Scope of Investigation 

After soliciting comments from 
interested parties, the Department has 
amended the scope of the investigation 
to the following: The product covered by 
this investigation is nepheline syenite 
(NS). For purposes of this investigation. 
NS is a coarse, crystalline rock 
consisting principally of feldspathic 
minerals ( i.e., sodium-potassium 
feldspars and nepheline), with little or 
no free quartz, and whose typical mean 
value passing through ASTM E-ll mesh 
sieve no. 40 and retained on ASTM E-ll 
mesh sieve no. 200 (when solely said 
two sieves are used) is no less than 70 
percent by weight. 

NS is currently classifiable under item 
2529.30.0010 of the Harmonized Tariff 
Schedule (HTS). Although the HTS item 
number is provided for convenience and 
customs purposes, our written 
description of the scope of this 
proceeding is dispositive. 

Period of Investigation 

The period of investigation (POI) is 
February 1.1991, through July 31.1991. 

Such or Similar Comparisons 

We have determined for purposes of 
the final determination that the product 
covered by this investigation comprises 


a single category of "such or similar" 
merchandise. 

Fair Value Comparisons 

To determine whether sales of NS 
from Canada to the United States were 
made at less than fair value, we 
compared the United States price (USP) 
to the foreign market value (FMV). as 
specified in the "United States Price" 
and "Foreign Market Value" sections of 
this notice. We compared U.S. sales of 
NS to sales of identical or similar NS in 
Canada. 

United States Price 

We based USP on purchase price, in 
accordance with section 772(b) of the 
Tariff Act of 1930, as amended (the Act), 
because all sales were made to 
unrelated parties prior to importation 
into the United States. Exporter's sales 
price methodology is not appropriate 
here because the subject merchandise 
was not introduced into the inventory of 
Unimin’s related U.S. selling agent, this 
was the customary commercial channel 
for sales of this merchandise between 
Unimin and its customers, and the 
selling agent acted only as a processor 
of sales-related documentation and a 
communication link with the unrelated 
U.S. customers. 

W'e calculated purchase price based 
on packed, f.o.b. plant and delivered 
prices. We made deductions, where 
appropriate', for foreign inland freight, 
inland freight, marine insurance, 
loading, U.S. brokerage and handling, 
and railcar leasing costs in accordance 
with section 772(d)(2) of the Act. In 
addition, we made deductions, where 
appropriate, for discounts, rebates, and 
post-sale price adjustments. In 
accordance with section 772(d)(1)(C) of 
the Act. we added to the United States 
price the amount of the Canadian value- 
added tax that was forgiven by reason 
of the export. 

Foreign Market Value 

In order to determine whether there 
were sufficient sales of NS in the home 
market to serve as a viable basis for 
calculating FMV, we compared the 
volume of home market sales of NS to 
the volume of third country sales of NS. 
in accordance with section 773(a)(1) of 
the Act. Unimin had a viable home 
market with respect to sales of NS 
during the POI. 

We calculated FMV based on 
delivered and f.o.b. plant prices to 
unrelated customers in the home market. 
We made deductions, where 
appropriate, for rebates, inland freight, 
railcar leasing, loading costs and post¬ 
sale price adjustments. We deducted 
home market packing costs and added 


U.S. packing costs, in accordance with 
section 773(a)(1) of the Act. 

Pursuant to 19 CFR 353.56 of the 
Department's regulations, we made 
circumstance of sale adjustments, where 
appropriate, for differences in credit 
expenses. We recalculated Unimin’s 
imputed credit expense incurred on 
home market and U.S. sales net of 
discounts and rebates. 

Although Unimin borrowed in both 
markets, the U.S. interest rate was the 
lowest rate. Therefore, we have used 
Unimin's short-term U.S. interest rate to 
impute credit expenses on home market 
sales. This use of the lowest interest rate 
is consistent with the Court of Appeals' 
decision in LMI—La Metalli Industrial. 
S.p.A. v. United States. 912 F.2d 455 
(Fed. Cir 1990). W'e also made a 
circumstance of sale adjustment for 
differences in the amounts of value- 
added taxes. 

Lastly, we made an adjustment for 
physical differences in merchandise, 
where appropriate, in accordance with 
19 CFR 353.57. 

Currency Conversion 

We have made currency conversions 
based on the official exchange rates in 
effect on the dates of the U.S. sales as 
certified by the Federal Reserve Bank. 

Verification 

As provided in section 776(b) of the 
Act, we verified information provided 
by the respondent by using standard 
verification procedures, including the 
examination of relevant sales and 
financial records, and selection of 
original source documentation 
containing relevant information. 

Interested Party Comments 

Analysis of Comments Received 

We invited interested parties to 
comment on the preliminary 
determination of this investigation. We 
received case briefs from petitioner and 
an interested party and rebuttal briefs 
from petitioner and respondent. As 
noted above, we held a public hearing 
on February 26.1992. 

Comment 1: Petitioner claims there 
are discrepancies concerning the volume 
and value of sales reported during the 
POI in various sections of Unimin’s 
response to the Department's 
questionnaire. Petitioner also claims 
that there are discrepancies between the 
value of sales used to calculate indirect 
selling expenses and the value used to 
calculate the difference of merchandise 
adjustment (difmer). Petitioner states 
that Unimin reported a lower value in 
the indirect selling expense calculation 
than it reported in the difmer calculation 
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in order to increase the amount of its 
indirect selling expense offset and. thus, 
decrease its dumping margin. 

Petitioner further states that the 
Department’s verification report finds 
discrepancies in all of the transactions 
examined during the verification 
process, indicating that respondent's 
data is generally unreliable. Petitioner 
states that it believes respondent did not 
permit proper verification of sales data 
because that data was not tied to 
respondent's financial statements. 

Respondent claims that petitioner has 
taken out of context two sets of sales 
figures, which are not identical since 
they relate to different periods, and that 
the two data sets are appropriate for use 
in their respective calculations. 
Specifically, respondent argues that the 
reported sales figures properly include 
and exclude certain sales based on the 
Department's "date of sale" definition. It 
further contends that the cost of 
production figures used in the 
calculation of the difmer are based on 
its financial records, without regard to 
the date of sale considerations. 
Respondent claims that other supposed 
discrepancies claimed by petitioner are 
not actually discrepancies, but arise 
from petitioner's failure to distinguish 
tons shipped from tons sold. 

Respondent contends that its 
calculation of indirect selling expenses 
is correct and that petitioner has 
improperly compared the revenue figure 
for home market and third country sales 
with a total revenue figure inclusive of 
sales to the U.S. market. Respondent 
also claims that it did permit proper 
verification procedures to be performed, 
and that representatives of the 
Department reviewed Unimin's Profit/ 
Loss Statement to verify the total 
volume and value of sales reported. 

DOC Position: We disagree with 
petitioner that there are discrepancies 
concerning the volume and value of 
sales reported during the POI. The 
volume and value of sales in Unimin’s 
questionnaire responses were reported 
correctly according to the Department's 
date of sale methodology (i.e., when the 
basic terms of sale were established, in 
particular, price and quantity). The 
accuracy and completeness of these 
figures were examined a (verification 
and no discrepancies were noted. The 
cost of production figures used in the 
calculation of the difmer adjustment, 
however, were based on Unimin's 
financial records, without regard to the 
Department's date of sale 
considerations. Since Unimin sells NS 
pursuant to long-term contracts, the 
volume and value of sales (according to 
the Department's date of sale 
methodology) will not match the volume 


and value of shipments during this same 
time period. 

Furthermore, we agree with 
respondent that its calculation of 
indirect selling expenses is correct and 
that the total NS sales revenue figures 
used in this calculation were accurate. 
The difference between those revenue 
figures used to calculate the difmer 
adjustment and those used to calculate 
indirect selling expenses were explained 
on the record by respondent. The 
revenue figures used to calculate cost of 
production for the difmeer adjustment 
included U.S. sales revenue, and those 
used in the calculation of indirect selling 
expenses do not include U.S. sales 
revenue. Therefore, the figures are 
different. Furthermore, since we are not 
adjusting for commissions paid to 
respondent’s parent company, 
petitioner's discussion of the indirect 
selling expense offset is moot. 

We also disagree with petitioner's 
claim that there were discrepancies in 
all of the transactions examined during 
verification and that respondent's data 
is generally unreliable. This is not true 
because as stated in the verification 
report, we did not find discrepancies 
with every sale examined at 
verification. The verification report only 
discusses those sales where a 
discrepancy was noted. Furthermore, a 
review of the Department's verification 
report shows that these discrepancies 
were not significant. Therefore, there is 
no reason to call into question the 
validity of respondent's data. 

Finally, we disagree with petitioner's 
statement that respondent did not 
permit proper verification of sales data 
because that data was not tied to 
respondent's financial statements. On 
page five of the Department’s 
verification report, it states that sales 
figures were "all verified by tracing 
those reported in Unimin's financial 
statements to internal sales records and 
finally to those reported in the 11/91 
computer database." Furthermore, on 
the same page it states that the 
Department "began verification of 
volume and value by examining 
Unimin's financial records, in particular 
the Profit/Loss (P/L) statement 
(Verification Exhibit A-9) which shows 
all home market sales of all products." 
Exhibit A-9 contains a copy of a 
combined "Actual Profit Contribution" 
report, which is part of Unimin's larger 
P/L financial statement. 

Comment 2: Petitioner states that 
Unimin has improperly allocated leased 
railcar costs by weight rather than by 
time [i.e.. the period of the lease). 
Petitioner states that rather than 
allocating the total lease cost over total 
tonnage shipped. Unimin should have 


allocated the total lease cost during the 
POI over the number of days that leased 
cars were in service during that period. 

If the Department does not use 
petitioner’s methodology, petitioner 
states that the Department should use 
best information available, which 
should be the average of the freight 
charges for all delivered price 
transactions. 

Respondent argues that it has 
reported the cost of its leased railcars in 
the manner in which it is both invoiced 
and maintains its records. It further 
contends that Unimin is invoiced 
without regard to the length of time each 
car is in use and without regard to 
actual distance travelled. Since the 
Department has verified the accuracy of 
the data disclosed by Unimin. 
respondent claims the Department 
should not resort to best information 
available. 

DOC Position: We disagree with 
petitioner that Unimin has improperly 
allocated teased railcar costs and have 
accepted Unimin's reported 
methodology for allocating its lease 
costs during the POL At verification we 
examined all appropriate shipping 
documents, as well as the relevant lease 
contracts. The invoices which Unimin 
receives from its lease companies show 
a total lease charge for one month. On 
these invoices there is no indication of 
how many cars were in use, how many 
days in the month each car was used, or 
how many miles a particular car 
traveled. Furthermore, since the lease 
companies only issue one invoice per 
month to Unimin. there is no way to tie 
any portion of the total monthly lease 
cost to a particular sale or shipment. 

The invoices cover all shipments of NS 
(both subject and non-subject 
merchandise) in both the U.S. and home 
markets. Neither the products nor the 
markets are segregated on invoices. 

Finally, it would be unreasonable for 
the Department to require a respondent 
to manually sort through documentation 
of all its shipments of all its products, 
including shipments of non-subject 
merchandise in both the U.S. and 
Canadian markets, in order to allocate a 
portion of a total lease cost to a 
particular sale because this would be 
unduly burdensome. As shown in 
verification exhibit C-la, the total lease 
cost for one month is entered into 
Unimin’s general ledger without any 
indication of whether the cost was 
incurred in the Canadian or U.S. market. 
In addition to these circumstances, it is 
not possible for the Department to verify 
the actual time in transit for any 
particular sale. The time it takes any 
given shipment to arrive at its 
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destination does not only depend on 
mileage: we would also have to consider 
rail routings, delays, and speed. Without 
this information, the Department could 
not adequately verify time of shipments. 
Given these circumstances, we feel that 
respondent’s methodology was 
reasonable, and thus, acceptable. 

Comment 3: Petitioner claims that 
there is no basis for a difmer adjustment 
between grades 131 and 134. Also, 
petitioner disagrees with the use of the 
“net realizable value” (NRV) method for 
cost allocation in respondent’s 
calculation of difmer adjustments. 
Specifically, petitioner states that the 
NRV method has been inappropriately 
borrowed from “constructed value” 
calculations for use in this difmer 
calculation. Petitioner also states there 
is no evidence that the price differential 
between the products is due to any 
difference in physical characteristics of 
the merchandise, a necessary condition 
for allowing a difmer adjustment. 
Petitioner states that the NRV creates a 
cost difference by allocating costs based 
on different market values of the two 
products. Therefore, petitioner claims 
that such an adjustment should not be 
allowed. Petitioner further states that 
even if there were a basis for a difmer 
adjustment, Unimin's data cannot be 
relied upon to calculate the difmer 
adjustment since its volume and value 
data is inconsistent, and since various 
cost figures were not tied to financial 
statements at verification. Also, 
petitioner claims that Unimin has 
misapplied the NRV by not excluding 
costs associated with what it views as 
common stages of production. 

Respondent claims that it properly 
calculated the difmer adjustment. 
Respondent claims that Department 
regulations state that where appropriate, 
the Secretary may also consider 
differences in market value between 
products to arrive at a difmer 
adjustment. Respondent also states that 
grades 131 and 134 are distinct and that 
there are differences in the cost of 
manufacture which are driven by the 
differences in physical characteristics. 
Unimin points specifically to the costly 
removal of iron and the fine content of 
the products. Unimin further claims that 
the different physical characteristics of 
the two products are reflected in their 
market values. Respondent also claims 
that the Department has verified 
information on differences in cost of 
manufacture, and. therefore, the 
Department should accept the difmer 
adjustment as provided by Unimin. 

DOC Position: We agree with 
petitioner that the “net realizable value” 
method for co-product cost accounting is 


not normally an appropriate measure of 
a difmer adjustment. However, based on 
the facts on the record and the following 
analysis, we have accepted respondent’s 
methodology for purposes of this final 
determination. In 19 CFR 353.57(a), it 
states that the “Secretary will make a 
reasonable allowance for differences in 
the physical characteristics of 
merchandise compared to the extent 
that the Secretary is satisfied that the 
amount of any price differential is 
wholly or partly due to such difference.” 
Further, the regulations state in 19 CFR 
353.57(b) that in “deciding what is a 
reasonable allowance for difference in 
physical characteristics, the Secretary 
normally will consider differences in the 
cost of production but, where 
appropriate, may also consider 
differences in the market value." There 
is a clear preference in the regulations 
for using cost of production figures, 
rather than market value, in the 
calculation of a difmer adjustment. 
However, an analysis of whether the 
circumstances in this particular 
investigation make it appropriate for the 
Department to consider differences in 
market value had to be conducted using 
the information submitted on the record 
by both parties to the investigation. 

There is evidence on the record, 
submitted by both petitioner and 
respondent, that physical differences do 
exist and that the market value of each 
grade can vary based on these 
differences; they are: (1) The iron 
content and (2) the level of impurities 
and the particle size and distribution. 
This relationship between physical 
properties and market value has been 
supported on the record by both 
petitioner and respondent. 

The iron content of Unimin’s grade 
131 has a typical mean value of 0.10 
percent, and the iron content of grade 
134 has a typical mean value of 0.35 
percent. Since the removal of iron is a 
costly process involving the use of large 
amounts of electricity to power magnetic 
separators, a low-iron product such as 
131 is more costly to produce than a 
higher-iron content product such as 134. 
This difference is reflected in the 
different market values placed on the 
two products. For example, in its 
petition, petitioner submitted a 1989 
annual report from the U.S. Bureau of 
Mines which states that prices for 
Canadian nepheline syenite in the U.S. 
market were $22.00 to $28.00 per ton for 
glass grade, 30 mesh, bulk, depending on 
the iron content. 

Furthermore, a petitioner stated in its 
petition that the price of grade 340 (“a 
low-iron 40 mesh product”) is 
significantly higher than the price of 


grade 333 (“a high-iron 30 mesh 
product”). Also attached to its petition 
was an affidavit which referred to a 
1991 Industrial Minerals edition which 
shows the price of Canadian 30 mesh, 
low-iron MS as S32..75 (Canadian 
dollars) per short ton, and that of 
Canadian 30 mesh, high-iron as $25.50 
(Canadian dollars). 

Another cost of production difference 
relates to the material composition and 
particle distribution of the two grades. 
Both grades 131 and 134 are blended 
products which contain fines, or waste 
material; however, grade 134 contains a 
higher percentage of fines than 131 (75 
percent and 65 percent, respectively). 
This is evident in the technical data 
sheet for 134 which shows higher values 
for the amount of material typically 
passing through a 100 mesh screen. This 
means that 131 has less waste material 
and more higher priced, non-waste 
material. 

An finally, in its petition, petitioner 
states that glass grade NS is generally 
ground no finer than 140 mesh, and that 
NS ground to a size of 200 mesh, {/.e„ to 
a greater degree of fineness), typically 
sells for two or three times the price of a 
coarser glass-grade NS. Petitioner 
further states that NS ground to an even 
greater degree of fineness (325 mesh) 
typically sells for three to four times the 
price of coarser glass grade NS. 

As already state, the Department's 
regulations clearly state a preference for 
cost. Nvertheless. where appropriate the 
Department will use market value as a 
basis for calculating a difmer 
adjustment. In this investigation, 
although our policy and procedural 
preference would have been to seek 
additional information regarding cost, 
we did not do so. Given the fact that it is 
now too late to request further cost of 
production data and the fact that the 
difmer has a very small impact on the 
overall margin, we set aside our 
preference for cost, and evaluated 
whether the use of market value is 
appropriate. Because there is substantial 
evidence on the record showing 
differences in the physical 
characteristics of respondent's product 
131 and 134, and because these physical 
differences have been shown to have an 
impact on the market value of these 
products, there is sufficient evidence to 
support the appropriateness of using 
market value. Furthermore, we disagree 
with petitioner's statement that 
Unimin's data used to calculate the 
difmer is not reliable because the data is 
inconsistent and was not tied to any 
financial statements. This is discussed 
under Comment 1 of this notice. 
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Therefore, we accept respondent’s 
calculation of its difraer adjustment. 

Comment 4: Petitioner claims that 
commission payments made by 
respondent to its U S. parent should be 
the basis for a price adjustment because 
they are directly related to the sales in 
question. 

Petitioner states that the Department 
erred in not making an adjustment in its 
preliminary determination, and it 
presumes this error is due to the 
Department’s belief that the payments 
failed the arm’s-length test Citing LMl — 
La Metalli Industrials v. US.. ("LMl”) 
912 F.2d 455 (Fed. Cir. 1990). petitioner 
argues that the Court of Appeals for the 
Federal Circuit has adopted a test to 
determine arm's-length transactions 
which is based on evaluation of the full 
circumstances as revealed by the 
evidence at hand. Citing Coated 
Ground wood Paper from Finland. 56 FR 
56,363, (November 4,1991). petitioner 
argues that although the affiliation 
between the exporter and the agent may 
be a relevant factor, such a relationship 
does not automatically disqualify an 
adjustment from consideration, and that 
under LMl other factors must also be 
examined. 

Petitioner states that evidence of 
unrelated party commissions and other 
evidence of bona Fides of the 
commission relationship exist. 
Specifically, petitioner argues that there 
is no dissimilarity between the basis of 
a commission to an unrelated agency in 
the third country and the basis of the 
commision in this investigation. 
Petitioner also argues that Unimin’s 
descriptions in company documents 
referring to the payments 
as”commi9sion8 M clarifies the true 
nature of these payments. Petitioner also 
points to the specific services for which 
the payment is rendered. 

Petitioner also claims that the home 
market indirect selling expenses listed 
by Unimin should be rejected for 
various reasons: the total sales figure 
appears unreasonably low, improper 
inclusion of distribution and customer 
service costs in its reporting of total 
sales expense, improper use of non¬ 
subject merchandise in irrelevant 
markets to calculate indirect expenses, 
inappropriate inclusion of "Credit 
Department” expenses, and the 
appearance that sales expense figures 
are unverified. 

Respondent claims that the 
Department's treatment of commisisons 
is correct and fully in accord with LMl 
and that the Federal Circuit did not 
implicitly reject the Department’s test. 
Unimin contends that they do pay a 
commision to an unrelated agency in a 
third country and that this payment does 


not support a finding that the payment 
to Unimin Corporation is at arm's- 
length. Respondent also argues that 
peitioner would have the Department 
improperly apply different standards for 
considering related party commissions 
depending on the market in which the 
commision is paid. 

With respect to its indirect selling 
expenses, respondent states that 
petitioner improperly extrapolates using 
a Unimin accounts receivable figure to 
arrive at a total sales figure for the POl. 
Unimin contends that peitioner is 
erroneously attempting to draw 
conclusions about a revenue number 
which excludes U.S. sales from a 
revenue number which includes U.S. 
sales. Respondent holds that distribtion 
and customer service expenses are 
properly included in calculating 
indirect selling expenses. 

DOC Position: We disagree with 
petitioner and have not deducted the 
commission paid by Unimin Canada to 
its U.S. parent. Unimin Corporation. In 
LML the Federal Circuit adopted a test 
for determining the arm’s length nature 
of a transaction which requires 
consideration of the full circumstances 
of the transactions in question. 
Consistent with LML we have 
considered all of the circumstances of 
the commision relationship in question. 
We have compared payments to 
respondent's related selling agent in the 
U.S. with those to an unrelated selling 
agent in a third country. W r e have 
determined that these relationships are 
not comparable because the method of 
determining the amounts of payment are 
not similar to each other and because 
the requirements placed on each agent 
by the Canadian manufacturer are not 
comparable (i.e., the obligations and 
responsilbilites placed on the selling 
agents were different). For example, one 
selling arrangement allows for the sales 
of all Unimin products in a broadly and 
generally defined area, whereas, the 
other selling arrangement strictly limits 
the number of products and the 
geographical territory open to the agent. 

In addition, we found that the 
company’s internal reference to these 
payments as “commissions” does not 
indicate that they are made at arm's- 
length. We also did not find any 
indication of arm's length transactions 
from petitioner's claim that respondent's 
U.S. parent performed traditional 
commission agent services. 

Based on this information, we cannot 
determine that the related party 
commission in question is in fact an 
arm’s length payment for services 
rendered, and, therefore, we have not 
deducted the commission from U.S. 
price. 


Petitioner claims that home market 
indirect selling expenses reported by 
Unimin should be rejected by the 
Department for various reasons, and 
because the expense figures were not 
verified. As stated in the Final Results of 
Antidumping Duty Administrative 
Review: Lug Nuts from the People's 
Republic of China (56 FR 46153) 
(September 10.1991), "During 
verification, it is the Department’s 
practice to select only a certain number 
of items to verify. Due to time 
constraints, the Department often is 
unable to complete the review of source 
documentation for all selected items. 
Nevertheless, if the Department’s 
verification team establishes the 
integrity of the source documents for 
those sales that it does review, then it 
assumes that source documents for the 
remaining sales are similarly reliable.” 

In this investigation, the verifiers 
established the reliability of those items 
examined at verification. Since we did 
not verify those indirect selling 
expenses reported by Unimin, we have 
no reason to reject what Unimin 
reported. (For further discussion, see 
Comment 1 and the DOC Position). 

Comment 5: Pittsburgh Coming, an 
interested party in this investigation, 
claims that the Department should 
determine that TFC is not an interested 
party because TFC does not 
manufacture a like product. Pittsburgh 
Corning claims that we are obligated to 
evaluate the petitioner’s standing and 
that we are not bound by the ITC's 
preliminary like product determination. 
In its brief, Pittsburgh Coming states 
that one class or kind of merchandise 
subject to this investigation is NS. 
Coming submits that TFC’s products, 
aplite and glass grade feldspar, are not 
like products. 

Citing High Information Content Flat 
Panel Displays and Display Glass 
Thereof from Japan: Final 
Determination: Rescission of 
Investigation and Partial Dismissal of 
Petition. 56 FR 32376 (July 16.1991) 

("Flat Panel Displays”), Pittsburgh 
Coming states that the Department 
determined that there were four 
separate classes or kinds of 
merchandise in that investigation. Since 
petitioners in that case did not produce 
one of the classes or kinds of 
merchandise, the Department evaluated 
whether the petitioners had standing to 
file a petition with respect to that class 
or kind of merchandise by conducting a 
like product inquiry. 

Pittsburgh Corning points out that a 
petitioner may qualify as a producer of a 
like product for purposes of an ITC 
injury investigation and yet lack 
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standing to file a petition. In Flat Panel 
Displays, the Department examined the 
same six factors that the ITC considers 
in its injury like product analysis. 
Pittsburgh Coming has requested that 
the Department conduct a such a like 
product analysis for purposes of 
determining petitioner’s standing and 
that in conducting this anaylsis, the 
Department should apply the traditional 
like product factors, and conclude that 
NS is not a like product of aplite or 
feldspar. 

DOC Position: While we agree with 
Pittsburgh Corning that the Department 
is not bound by the ITC’s like product 
determination, we may nevertheless 
agree with and accept it. Indeed, absent 
any indication that the ITC’s definition 
of like product for purposes of 
determining injury would not be suitable 
for purposes of standing, we will accept 
the ITC definition. Therefore, we 
disagree with Pittsburgh Corning that 
the Department must evaluate 
petitioner’s standing in this investigation 
by conduction our own “like product** 
analysis. 

In its preliminary determination, the 
ITC found that petitioner’s products, 
aplite and glass-grade feldspar, are the 
products most similar to NS and 
included them in its definition of “like 
product.” We have analyzed the 
information on the record pertaining to 
this issue (see, Memorandum to File 
dated March 9.1992) and have 
determined that we have no basis to 
disagree with the ITC’s “like product” 
determination. Consequently, we are not 
required, as Pittsburgh Corning claims, 
to undertake our own “like product” 
analysis. 

Therefore, since petitioner is a 
producer of a “like product.” it is an 
interested party pursuant to section 
771 (9)(C) of the Act, and, as such, 
petitioner has met the standing 
requirement of section 732(b)(1) of the 
Act for filing this antidumping duty 
petition. 

Comment 6: Petitioner claims that the 
Department should reject any changes in 
Unimin’s January 31,1992 submission 
that are more than mere corrections 
made during the course of the 
verification. 

DOC Position: W f e have accepted only 
those changes noted during the course of 
verification, consistent with Department 
practice. 

Continuation of Suspension of 
Liquidation 

For Unimin and all other producers/ 
manufacturers/exporters, we are 
directing the Customs Service to 
continue to suspend liquidation of all 
entries of NS from Canada that are 


entered, or withdrawn from warehouse, 
for consumption on or after December 
27,1991, which is the date of publication 
of our preliminary determination in the 
Federal Register. 

The Customs Service shall require a 
cash deposit or posting of a bond equal 
to the estimated weighted-average 
amount by which the FMV of the 
merchandise subject to this 
investigation exceeds the U S. price as 
shown in the table below. This 
suspension of liquidation will remain in 
effect until further notice. The weighted- 
average margins are as follows: 


Producer /manufacturer/exporter 

Weighted- 

average 

margin 

percentage 

Unimin Corporation......... 

9 36 

All Others. 

9.36 



ITC Notification 

In accordance with section 735(d) of 
the Act, we have notified the ITC of our 
determination. 

This determination is published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). and 19 CFR 353.20. 

Dated: March 10,1992. 

Alan M. Dunn, 

Assistant Secretary for Import 
A dministration. 

|FR Doc. 92-6198 Filed 3-16-92; 8:45 am) 
BILUNG CODE 3510-DS-M 


[C-307-804] 

Gray Portland Cement and Clinker 
From Venezuela Suspension of 
Investigation 

agency: International Trade 
Administration/Import Administration 
Department of Commerce. 
action: Notice of suspension of 
countervailing duty investigation. 

summary: The Department of 
Commerce has decided to suspend the 
countervailing duty investigation 
involving gray portland cement and 
clinker from Venezuela. The basis for 
the suspension is an agreement to offset 
or eliminate completely all benefits 
provided by the Government of 
Venezuela which we find to constitute 
bounties or grants on exports of gray 
Portland cement and clinker to the 
United States. 

EFFECTIVE DATE: March 17.1992. 

FOR FURTHER INFORMATION CONTACT. 

Robert Bolling or Wendy Frankel, Office 
of Agreements Compliance, 

International Trade Administration, U.S. 


Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-3793. 

SUPPLEMENTARY INFORMATION: 

Case History 

On May 21,1991, the Ad Hoc 
Committee of Florida Producers of Gray 
Portland Cement (the Ad Hoc 
Committee) filed with the Department of 
Commerce (the Department) a 
countervailing duty petition on behalf of 
the United States industry producing 
gray portland cement and clinker. In 
accordance with 19 CFR 355.12, the 
petitioner alleged that manufacturers, 
producers or exporters of cement in 
Venezuela receive bounties or grants 
within the meaning of section 303 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports are materially 
injuring, or threaten material injury to. a 
regional U.S. Industry (Florida). We 
initiated such an investigation on June 
14. 1991 (56 FR 27498). 

In past countervailing duty 
investigations, Venenzuela was 
considered to be a “country under the 
Agreement” within the meaning of 
section 701(b)(3) of the Act. As such title 
VII of the Act applied in those 
investigations, and the U.S. 

International Trade Commission (ITC) 
as required to determine whether 
imports of the subject merchandise from 
Venezuela materially injured, or 
threatened material injury to, a U.S. 
industry. 

On August 31,1990, Venezuela 
became a contracting party to the 
General Agreement on Tariffs and 
Trade (GATT). Since qualification as a 
“country under the Agreement” under 
section 701(b)(3) of the Act requires that 
the GATT not apply between the United 
States and the country from which the 
subject merchandise is imported, 
Venezuela is no longer eligible for 
treatment as a “country under the 
Agreement” within the meaning of 
section 701(b)(3) of the Act. However, 
because Venezuela is a GATT 
contracting party and the merchandise 
included within the scope of this 
investigation is nondutiable. the 
petitioner is nonetheless required to 
allege that, and the ITC is required to 
determine whether, pursuant to section 
303(a)(2) of the Act, imports of such 
merchandise from Venezuela materially 
injure, or threaten material injury to. a 
U.S. industry. 

Since publication of the notice of 
initiation (56 FR 27498: June 14,1991) the 
following events have occured. On June 
20,1991, the Department issued a 
questionnaire to the Government of 
Venezuela (GOV) concerning 
petitioner's allegations. At the COV’s 
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request, the due dates for the 
questionnaire responses were extended 
until July 29,1991 and August 2,1991. On 
July 2,1991, the U.S. International Trade 
Commission (ITC) preliminarily 
determined that imports of gray portland 
cement and clinker from Venezuela 
materially injured, or threatened 
material injury to, a U.S. industry. 

On July 29,1991 and August 2.1991. 
we received responses from the GOV 
and two companies: Cementos Caribe. 
C.A. (Caribe) and Venezolana de 
Cementos S.A.C.A. (Vencemos). On 
August 5,1991, we presented the GOV 
with supplemental questionnaire and 
received responses from the GOV, 
Caribe, and Vencemos on August 9. 

1991. 

On August 21,1991, we published a 
Preleminary Affirmative Countervailing 
Duty Determination: Gray Portland 
Cement and Clinker from Venezuela (56 
FR 41522). In our preliminary 
determination we found that bounties or 
grants were being provided to 
Venezuelan manufacturers, producers, 
or exporters of gray portland cement 
and clinker under the following 
programs: The Export Bond Program and 
the Corporacion Venezolana de 
Fomento (CVF). On September 5.1991, 
the final countervailing duty 
determination was aligned with that of 
the companion antifumping duty 
investigation (58 FR 43907). Between 
November 11 and November 21,1991. 
we conducted verification of the 
information provided by the GOV and 
the respondents of Venezuela. On 
November 21,1991, the final 
antidumping duty determination was 
postponed in accordance with section 
735(a)(2) of the Act. Therefore, in 
accordance with section 705(a)(1) of the 
Act. the Department also posponed the 
final countervailing duty determination 
on the subject merchandise until no later 
than March 18,1992 (56 FR 58680). 

Standing 

The Department received letters from 
the National Portland Cement Company, 
Continential Cement Company of 
Florida. Inc., and Charles Redi-Mix 
Company opposing the petition. We 
issued questionnaires to Continental 
Cement and National Portlant Cement 
Company, inquiring about their 
production of cement in order to 
determine whether these companies 
should be considered part of the 
domestic industry producing cement and 
clinker. We did not issue a standing 
questionnaire to Charles Redi-Mix 
because it is an importer of Venezuelan 
cement. We received responses from 
Continental Cement and National 
Portland Cement Company. It is the 


Department’s practice to accept a 
petitioner's representations that it is 
filing on behalf of the domestic industry 
unless parties account for a significant 
proportion of domestic production of the 
like product affirmatively oppose the 
filing. As a result of our analysis of the 
responses from Continental Cement and 
National Portland Cement Company, we 
have determined that the opposing 
parties do not, in fact, represent a 
significant enough proportion of the 
domestic industry to cause us to call 
into question petitioner's standing. 
Therefore, we determined that the 
petitioner in this investigation has 
standing to bring this case. 

There is nothing in the statue, the 
legislative history, or our regulations 
requiring the petitioners establish 
affirmatively that they have the support 
of a majority of the domestic producers 
of the subject merchandise. This 
position has recently been upheld by the 
Court of International Trade in A77V 
Bearing Corporation of America v. 
United States. 757 F. Supp. 1425 (CIT 
1991). In many cases, such a requirement 
would be so onerous as to preclude 
access to import relief under the 
countervailing duty laws. 

Products Under Investigation 

The products covered by this 
investigation are gray portland cement 
and clinker. Gray portland cement and 
clinker are currently classifiable under 
subheadings 2523.10 and 2523.29 of the 
Harmonized Tariff Schedule (HTS). 

Gray portland cement has also been 
entered under HTS subheading 2523.90 
as "other hydraulic cements.” Gray 
Portland cement is a hydraulic cement 
and the primary component of concrete. 
Clinker, an intermediate material 
produced when manufacturing cement, 
has no use other than grinding into 
finished cement. Oil well cement is also 
included within the scope of this 
investigation; microfine cement is not 
included within the scope of this 
investigation. Although the HTS 
subheadings are provided for 
convenience and customs purposes, the 
wTitten description of the products 
covered under the scope of this 
proceeding remains dispositive. 

Suspension of Investigation 

On February 11,1992. the Department 
and the Government of Venezuela 
initialed a proposed agreement to 
suspend the contervailing duty 
investigation on gray portland cement 
and clinker from Venezuela. The 
Department gave parties an opportunity 
to comment on the proposed suspension 
agreement. The petitioner and 
respondents commented on one issue: 


whether the CVF loan program confers a 
countervailabie benefit upon Caribe. 

Comments 

The respondents note that in the 
preliminary determination, the 
Department found that the CVF loan 
program confers a countervailabie 
benefit upon Caribe, because Caribe 
received the loan on terms inconsistent 
with commercial considerations. Citing 
the Department’s verfication report 
(January 13,1992), the respondents argue 
that the Department has since 
recognized that this loan was in fact an 
agreement settling protracted litigation 
between adverse parties, and does not 
constitute a loan on terms inconsistent 
with commercial considerations. The 
comments submitted by the respondents 
on February 24.1992, summarize the 
events surrounding the lawsuit and 
subsequent settlement. Therefore, 
respondents maintain the loan conferred 
no subsidy upon Caribe. According to 
the respondents, there is sufficient 
evidence on the record to support their 
claim that the CVF-Caribe settlement 
agreement does not constitute a 
countervailabie program. Thus, the 
Department should amend the proposed 
suspension agreement by removing all 
mention of the CVF program. 

The petitioner concurs with the 
respondents’ contention that the CVF- 
Caribe settlement did not provide a 
countervailabie bounty or grant and that 
any mention of the program should be 
removed from the suspension 
agreement. 

Department's Position 

As detailed in our verification report 
and a decision memo (See, 

Memorandum from Richard W. 

Moreland to Alan M. Dunn dated March 
6,1992), we have carefully reviewed the 
circumstances and terms of the CVF- 
Caribe loan. After careful analysis of the 
information provided at verification and 
in the comments received, we have 
determined that this loan does not 
constitute a countervailabie bounty or 
grant. Therefore, we have removed all 
reference to this program from the 
agreement suspending the 
countervailing duty investigation on 
gray portland cement and clinker from 
Venezuela. 

We have determined that the 
suspension agreement will offset 
completely the amount of the net bounty 
or grant with respect to the subject 
merchandise exported directly or 
indirectly to the United States, that the 
agreement can be monitored effectively 
and that the agreement is in the public 
interest. We find, therefore, that the 
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criteria for suspension of an 
investigation pursuant to section 704 of 
the Act have been met. The terms and 
conditions of the agreement, signed 
March 11,1992, are set forth in Annex 1 
to this notice. 

Pursuant to section 704(f)(2)(A) of the 
Act, the suspension of liquidation of all 
entries, entered or withdrawn from 
warehouse, for consumption, of gray 
Portland cement and clinker from 
Venezuela effective August 27,1901, as 
directed in our notice of Preliminary 
Affirmative Countervailing Duty 
Determination: Gray Portland Cement 
and Clinker from Venezuela (56 FR 
41522), is hereby terminated. Any cash 
deposit on entries of gray portland 
cement and clinker from Venezuela 
pursuant to that preliminary affirmative 
determination shall be refunded and any 
bomb shall be released. 

Notwithstanding the suspension 
agreement, the Department will continue 
the investigation if we receive a request, 
in accordance with section 704(g) of the 
Act, within 20 days after the date of 
publication of this notice. 

This notice is published pursuant to 
Bection 704(0(1 KA) of the Act. 

Dated March It, 1992. 

Alan M. Dunn, 

Assistant Secretary {or Import 
Administration* 

Suspension Agreement 

Gray Portland Cement and Clinker from 
Venezuela 

Pursuant to the provisions of section 
704(b)(1) of the Tariff Act of 1930 (the 
Act) and § 355.18 of the Department of 
Commerce Regulations, the Department 
of Commerce (the Department) and the 
Government of Venezuela (Venezuela) 
enter into the following Suspension 
Agreement (the Agreement). On the 
basis of this agreement the Department 
shall suspend its countervailing duty 
investigation initiated on June 14,1991 
(56 FR 27498) with respect to gray 
Portland cement and clinker from 
Venezuela, subject to the terms and 
provisions set forth below. 

/. Scope of the Agreement 

The Agreement applies to the 
following merchandise (the subject 
merchandise) manufactured in 
Venezuela and exported, directly or 
indirectly, from Venezuela to the United 
States: 

Gray portland cement and dinker, 
which are currently classified under 
subheadings 2523.10 and 252329 of the 
Harmonized Tariff Schedule (HTS). 

Gray portland cement has also been 
entered under HTS subheading 2523.90 
as "other hydraulic cements.** Gray 


portland cement is a hydraulic cement 
and the primary component of concrete. 
Clinker, an intermediate material 
produced when manufacturing cement, 
has no use other than grinding into 
finished cement. Oil well cement is also 
subject to the Agreement. Micro fine 
cement was not included within the 
scope of the investigation and therefore 
is not subject to the Agreement. 

11. Basis of the Agreement 

A. The Government of Venezuela 
(GOV) hereby agrees to eliminate 
completely the amount of the net bounty 
or grant determined by the Department 
to exist with respect to the subject 
merchandise. The elimination of the net 
bounty or grant shall be accomplished 
for all exports of the subject 
merchandise made on or after June 15, 
1997. The Government of Venezuela 
certifies that all exports of the subject 
merchandise to the United States made 
on or after June 15,1991, are excluded 
from eligibility for the Export Bond 
Program, where exporters are eligible to 
receive bond payments based on a 
percentage of the FOB export value, and 
it will continue this exclusion fn full 
force and effect. 

B. The GOV recognizes that the 
provision of subsidies on the production 
or shipment of the subject merchandise 
exported directly or indirectly from 
Venezuela to the United States may 
result in termination of this Agreement 
and resumption of the investigation 
pursuant to the provisions of section 
704(i) of the Act. Subsidies are those 
benefits which have been found or are 
likely to be found countervailable in any 
final U.S. countervailing duty 
investigation of a Venezuelan product, 
in any final determination in this 
investigation, or in any final review of a 
Venezuelan product under section 751 of 
the Act, including subsidies which may 
apply to other products or exports to 
other destinations to the extent that 
such subsidies cannot be segregated as 
applying solely to such other products or 
exports. 

C. The GOV shall notify the 
Department in writing of any new 
benefit which is, or which Venezuela 
has reason to know would be, a subsidy 
on shipments of the subject merchandise 
exported, directly or indirectly, from 
Venezuela to the United States, 
including subsidies which may apply to 
both the subject merchandise and other 
products or exports to other 
destinations, to the extent such benefits 
cannot be segregated as applying solely 
to such other products or exports. 

D. If any program under which 
benefits have been received in the past, 
and which is included in this 


Agreement, is found not to constitute a 
countervailable benefit under the Act in 
(i) the notice of suspension of 
investigation, (ii) the final 
determination, or (iiij the final results of 
any administrative review of this 
Agreement under section 751 of the Act 
in this proceeding, then the elimination 
of the benefits under that program will 
no longer be required. 

E. The GOV agrees to comply with the 
notification requirements, as outlined in 
Section III of this agreement, concerning 
any application for, or receipt of 
benefits under the Partial Duty 
Drawback program (where a company 
can apply for a partial duty drawback of 
five percent of the FOB export value) 
with respect to the subject merchandise, 

HI. Monitoring of the Agreement 

A. The GOV agrees to supply any 
information and documentation 
(consistent with Venezuelan law end 
regulations) which the Department 
deems necessary to demonstrate that 
there is full compliance with the terms 
of this Agreement. The GOV also agrees 
to provide copies of all such documents 
as the Department deems necessary rn 
connection with verifying full 
compliance with the terms of this 
agreement. 

B. The GOV will notify the 
Department if its producers/exporters: 

1. Transship the subject merchandise 
through third countries to the United 
States; 

2. Alter their position with respect to 
any terms of the Agreement; or 

3. Apply for, or receive, directly or 
indirectly, the benefits of the programs 
described in Section II for the 
manufacture or export of gray portland 
cement and clinker exported, directly or 
indirectly, from Venezuela to the United 
States. 

C. The Department will request 
information and may perform 
verifications periodically pursuant to 
administrative reviews conducted under 
section 757 of the Act, fn addition to 
exercising its rights under paragraphs 
III. A. and B„ above. 

D. The GOV agrees to permit such 
verification and data collection 
(consistent with Venezuelan law and 
regulations) which the Department 
deems necessary in order to monitor this 
Agreement. 

E. The GOV agrees to provide 
quarterly certifications that it continues 
to be in compliance with the terms of 
this Agreement. A certification will be 
provided within 45 days after the end of 
each calendar quarter beginning with 
the quarter ending March 31,1992. 
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F. The GOV agrees to provide to the 
Department, within 45 days from the end 
of each calendar quarter beginning 
March 31,1992, the value and volume of 
exports of the subject merchandise to 
the United States by the producers and 
exporters. 

G. The GOV agrees to notify the 
Department if it alters its position with 
respect to any of the terms of this 
Agreement. 

IV. General Provisions 

A. In entering into this Agreement 
Venezuela does not admit that any of 
the programs alleged or investigated 
constitute countervailable benefits 
within the meaning of the Act. 

B. The provisions of section 704(i) of 
the Act shall apply if: 

1. Venezuela withdraws from this 
Agreement or refuses to participate in 
this Agreement; 

2. The Department determines that the 
Agreement is being or has been violated 
or no longer meets the requirements of 
section 704 of the Act. 

C. If the Department determines that 
the Agreement is being or has been 
violated, it may terminate this 
Agreement and reopen the investigation 
or issue a countervailing duty order as 
appropriate under 5 355.19 of the 
Commerce Regulations. If reopened, the 
investigation will be resumed for all 
producers and exporters of the subject 
merchandise as if the affirmative 
preliminary determination were made 
on the date the Department terminates 
this Agreement. 

D. The Department will terminate this 
suspended investigation after review 
under section 751 of the Act, whenever 
the conditions set forth in 5 355.25 of the 
Commerce Regulations are satisfied. 

V, Effective Date 

The effective date of this Agreement 
is the date of its publication in the 
Federal Register. The provisions of this 
Agreement apply to exports on or after 
the effective date. 

Signed on this 11th day of March. 1992. 

For the Government of Venezuela. 

Edmond Benedetti. 

Minister Conse/or Embassy of Venezuela. 

For the U.S. Department of Commerce. 

Alan M. Dunn. 

Assistant Secretary for Import 
Administration. 

I have determined pursuant to section 
704(b) of the Act that the provisions of 
Section B completely eliminate the 
bounties or grants that the Government 
of Venezuela is providing with respect 
to gray portland cement and clinker 
exported, directly or indirectly, from 
Venezuela to the United States. 


Furthermore, I have determined that 
suspension of the investigation is in the 
public interest, that the provisions of 
Section III ensure that this Agreement 
can be monitored effectively, and that 
the agreement meets the requirements of 
section 704(d) of the Act. 

Signed on this 11th day of March. 1992. 

For the U.S. Department of Commerce. 

Alan M. Dunn, 

Assistant Secretary for Import 
Administration. 

(FR Doc. 92-6166 Filed 3-16-92; 8:45 am] 

BILLING CODE 3510-OS-* 


National Oceanic and Atmospheric 
Administration 

July 1990 Galveston Bay Oil Spill; 
Availability and Request for 
Comments on a Draft Damage 
Assessment Plan 

agency: National Oceanic and 
Atmospheric Administration, 

Commerce. 

action: Notice of 60-day comment 
period. 

summary: Notice is given that the draft 
document entitled, “The Galveston Bay 
Oil Spill July 28,1990, Assessment Plan 
for the Measurement of Natural 
Resource Damages” is available for 
public review and comment. The 
document describes the plan developed 
by State and Federal natural resource 
trustees for assessing natural resource 
damages from the oil spill occurring in 
Galveston Bay, Texas, following the July 
28,1990, collision of certain vessels in 
Galveston Bay. The draft plan follows 
the guidance of the Natural Resource 
Damage Assessment regulations found 
at 43 CFR part 11 (1988) (the NRDA 
regulations), issued by the U.S. 
Department of the Interior, as modified 
by State of Ohio v. United States 
Department of the Interior . 880 F.2d 432 
(D.C.Cir. 1989). The public review of this 
draft damage assessment plan, 
announced by this notice, parallels that 
provided for in 43 CFR 11.32(c) of the 
NRDA regulations. 

DATES: Comments must be submitted in 
writing on or before May 18,1992. 
ADDRESSES: Requests for copies of the 
damage assessment plan should be sent 
to Jim Jeansonne of the National 
Oceanic and Atmospheric 
Administration (NOAA) Damage 
Assessment Center, c/o the National 
Marine Fisheries Service, 9450 Koger 
Boulevard, St. Petersburg, FL 33702, or 
Ellen Wenzel of the Texas Water 
Commission, P. O. Box 13087, Capitol 
Station. Austin, TX 78711-3087. 


Written comments on the plan should 
be sent to either Jim Jeansonne c/o the 
National Marine Fisheries Service or to 
J. P. Schmidt of the Texas Water 
Commission at the same addresses for 
each agency as listed above. 

FOR FURTHER INFORMATION CONTACT: 

Jim Jeansonne of the NOAA Damage 
Assessment Center, (813) 893-3144. 

SUPPLEMENTARY INFORMATION: On July 
28,1990, at approximately 2:30 p.m., the 
outbound tanker M/V Shinoussa , after 
passing the M/THellespont Faith in the 
Houston Ship Channel in Galveston Bay. 
collided with inbound petroleum barges 
being pushed by the tug Chandy N. The 
collision occurred south of Red Fish 
Island off of Eagle Point, about 15 miles 
north of Galveston, Texas. As a result of 
the collision, approximately 700,000 
gallons of a petroleum product known as 
catfeed oil were discharged into 
Galveston Bay from two barges. 

The incident is subject ot the authority 
of the Federal Water Pollution Control 
Act. 33 U.S.C. 1321 et seq. (FWPCA). 
NOAA, The Department of the Interior, 
the Texas Water Commission, the Texas 
Parks and Wildlife Department, and the 
Texas General Land Office are trustees 
for natural resources pursuant to the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended, the FWPCA. 
the Oil Pollution Act of 1990, subpart G 
of the National Oil and Hazardous 
Substances Pollution Contingency Plan, 
40 CFR 300.72-300.74 and, in the case of 
the federal trustees, Executive Order 
12580. 

These State and Federal agencies (the 
co-trustees) have determined that 
natural resources subject to their trust 
authority under the FWPCA were or are 
likely to have been exposed to catfeed 
oil as a result of the discharge. The 
quantity and concentration of the oil 
discharged was sufficient to result in 
injury to trust resources and information 
available to the co-trustees indicates 
that trust resources were or are likely to 
have been affected. Consequently, the 
co-trustees are proceeding with an 
assessment of the natural resource 
damages resulting from this oil spill. 

The draft plan for assessing those 
damages developed by the co-trustees 
proposes to utilize the Type A procedure 
for assessing damages identified in the 
NRDA regulations at subpart D, 43 CFR 
11.40-11.41, and a restoration costs 
component consistent with the Ohio 
decision. 

Interested members of the public are 
invited to request a copy of the draft 
damage assessment plan from and to 
submit written comments on the plan to 
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either Jim Jeansoraie, the Southeast 
Science Coordinator for NOAA's 
Damage Assessment Center, or). P. 
Schmidt of the Texas Water 
Commission, at the addresses given 
above. All written comments will be 
considered by NOAA‘s Authorized 
Official, the Department of the Interior, 
and the State trustees in finalizing the 
assessment plan and will be included in 
the Report of Assessment issued a? the 
conclusion of the damage assessment 
process. 

Dated: March 11.1932. 

Thomas A. Campbell, 

General Counsel, Notional Oceanic ami 
Atmospheric Administration. 

[FR Dog. 92-6053 Filed 3-16-92; 8:45 am\ 
BILLING COO£ 35t0* 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Community College of the Air Force 
Meeting 

The Community College of the Air 
Force (CCAF) Board of Visitors will hold 
a meeting on Thursday, April 2,1992, at 
8 a.m.. in the Daedalian Room, Officers 
Club, Maxwell AFB. Alabama. The 
meeting will be open to the public. 

Purpose of the meeting is to review 
and discuss academic policies and 
issues relative to operation of the CCAF. 
Agenda items include: CCAF overview, 
update of the faculty credentials issue, 
academic policies review, and an update 
of the new CCAF catalog. 

For further information contact Major 
Paul R. Brown, (205) 953-7937. 
Community College of the Air Force, 
Maxwell Air Force Base, Montgomery, 
Alabama 39112-0855. 

Patsy f- Conner, 

Air Force Federal Register Liaison Officer. 

[FR Doc. 92-6143 Filed 3-16-92; 8:45 and 
BILLING CODE S&lO-tO-M 


Department of the Army 

Draft Environmental Impact Statement 
for the Realignment of the 5th Infantry 
Division (Mechanized) from Fort Polk, 
Louisiana to Fort Hood, Texas; Notice 
of Availability 

AGENCY: Department of Defense, United 
Slates Army. 

SUMMARY: The recommendation to 
realign the 5th Infantry Division 
(Mechanized) to Fort Hood, Texas from 
Fort Polk. Louisiana was mandated by 
Public Law 101-510, the Defense Base 
Closure and Realignment Act of 1990. 
The document focuses oivtbe 


environmental and socioeconomic 
impacts and mitigations associated with 
the receiving of the division at Fort 
Hood, Texas. 

There may be some significant 
environmental impacts associated with 
the realignment of the 5th Infantry 
Division. There are some significant 
socioeconomic impacts related to the 
population increase as a result of the 
realignment All potential significant 
impacts are mitigable. 

The public is encouraged to comment 
on the Draft Environmental impact 
Statement. Comments received within 
45 days of this notice will be considered. 
Copies of the. Draft Environmental 
Impact Statement can be requested by 
contacting Mr. Arver Ferguson, (817) 
334-3246 or by writing to: United States 
Army Corps of Engineers, Fort Worth 
District. ATTN: CESWF-PD-RE. 819 
Taylor Street, Fort Worth, Texas 76102- 
0300. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army 
(Environment Safety and Occupational 
Health) OASA (USE). 

[FR Doc. 92-6108 Filed 3-16-92; 8:45 amj 

BILLING CODE 2710-OS-M 


Department of the Navy 

CNO Executive Panel; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
UiLG. app. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Space and 
Electronic Warfare Task Force will meet 
April X 1992, from 9 am to 5 pm, a! 4401 
Ford Avenue. Alexandria, Virginia. This 
session will be closed to the public. 

The purpose of this meeting is to 
continue discussions on Navy space and 
electronic warfare (SEW) doctrine, 
technology and core program, as well as 
review related intelligence data. These 
matters constitute classified information 
that is specifically authorized by 
Executive order to be kept secret in the 
interest of national defense and are, in 
fact, properly classified pursuant to such 
Executive order. Accordingly, the 
Secretary of the Navy has determined m 
writing that the public interest requires 
that all sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of Title 5, United States Code. 

For further information concerning 
this meeting, contact: Judith A. Holden, 
Executive Secretary to the CNO 
Executive Panel, 4401 Ford Avenue, 
room 601, Alexandria, Virginia, 22302* 
0268, Telephone Number (703) 756-1205. 


Dated: March % 1992. 

Wayne T. Battc.mo 

Lieutenant fAGC, US. Naval Reserve, 
Alternate Federal Register Lioison Officer. 

[FR Doc. 92-6139 Filed 3-16-92; 8:45 ara) 
BILUNG CODE 3110-AE-F 


Navy Exchange System Advisory 
Committee; Closed Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act, notice 
is hereby given that the Navy Exchange 
System Advisory Committee will meet 
April 2,1992. in New York City. Sessions 
of the meeting will commence at 9 am 
and &30 am. The 9:30 am to 4 pm 
session will be closed to the public 
because it is likely to relate solely to 
internal agency personnel rules and 
practices; may disclose trade secrets 
and commercial or financial 
information, and may involve 
information which, if disclosed 
prematurely, would be likely to 
significantly frustrate implementation of 
a proposed agency action. The Secretary 
of the Navy has therefore determined 
that the 9:30 am to 4 pm session of the 
meeting will be closed to the public 
because it will be concerned with 
matters Listed in section 552b (c)(2)44). 
and 9(B) of title X United States Code. 

For further information concerning 
this meeting contact: Commander N. 
Malcolm, SC, USN. Naval Supply 
Systems Command (NAVSUP 09B). 
room 606, Crystal Mall, Building No. X 
Arlington, Virginia, 22202, Telephone 
Number (703) 607-0072/3. 

Dated: March 1G 1992. 

Wayne T. Bam ino 

Lieutenant fAGC\ US. Naval Reserve, 
Alternate Federal Register Liaisvt} Officer. 

[FR Doc. 92-6145 Filed 3-10-92; 8:45 a to) 
BILLING CODE 38K>-A£-F 


Privacy Act of 1974; Adding Record 
Systems. 

AGENCY: Department of the Navy, DOD 
action: Adding Record Systems. 

summary: The Department of the Navy 
proposes to add two system of records 
notices to its inventory of system of 
records notices subject to the Privacy 
Act of 1974 (5 VS .C 552a), as amended. 

OATES: The additions will be effective 
on April 16,1992, unless comments are 
received that would result in a contrary 
determination. 

ADDRESSES: Send comments to the 
Head, PA/FOtA Branch, Office of the 
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Chief of Naval Operations (OP-09B30). 
Department of the Navy. The Pentagon. 
Washington. DC 20350-2000. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Gwendolyn Aitken at (703) 614- 
2004. 

SUPPLEMENTARY INFORMATION: The 

Department of the Navy record system 
notices for records systems subject to 
the Privacy Act of 1974 (5 U.S.C. 552a), 
as amended, were published in the 
Federal Resister as follows: 

51 FR 12908. Apr 18.1986 
51 FR 18086. May 18,1986 (DON Compilation 
changes follow) 

51 FR 19884. Jun 3. I960 
51 FR 30377. Aug 26.1988 
51 FR 30393. Aug 26.1986 

51 FR 45931. Dec 23,1986 

52 FR 2147, Jan 20.1987 
52 FR 2149. Jan 20.1987 
52 FR 8500, Mar 18.1987 
52 FR 15530, Apr 29.1987 
52 FR 22871. Jun 15,1987 

52 FR 45846, Dec 2. 1987 

53 FR 17240, May 16.1988 
53 FR 21512. Jun 8.1988 
53 FR 25363. jul 6, 1988 
53 FR 39499, Oct 7.1988 

53 FR 41224. Oct 2a 1988 

54 FR 8322, Feb 28.1989 
54 FR 14378. Apr 11.1989 
54 FR 32882. Aug 9,1989 
54 FR 40160, Sep 29.1989 
54 FR 41495. Oct ia 1989 
54 FR 43453. Oct 25.1989 
54 FR 45781. Oct 31.1989 
54 FR 48131. Nov 21,1989 
54 FR 51784. Dec 18.1989 

54 FR 52978. Dec 28.1989 

55 FR 21910. May 30.1990 (Navy Mailing 
Addresses) 

55 FR 37930. Sep 14.1990 
55 FR 42758. Oct 23, 1990 
55 FR 47506, Nov 14.1990 
55 FR 48678. Nov 21.1990 

55 FR 53167. Dec 27.1990 

56 FR 424. Jan 4.1991 

56 FR 12721. Mar 27,1991 
56 FR 27503. Jun 14.1991 
56 FR 28144. Jun 19.1991 
56 FR 31394, Jul 10.1991 (DOD Updated 
indexes) 

56 FR 40877, Aug 16.1991 
56 FR 46167. Sep 10.1991 
56 FR 59217, Nov 25.1991 

56 FR 83503. Dec 4.1991 

57 FR 2719. Jan 23.1992 
57 FR 2728. Jan 23.1992 
57 FR 2898. Jan 24.1992 

New system reports, as required by 5 
U.S.C. 522a(r) of the Privacy Act, were 
submitted on March 3.1992, to the 
Committee on Government Operations 
of the House of Representatives, the 
Committee on Governmental Affairs of 
the Senate, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4b of Appendix I 
to OMB Circular No. A-130. “Federal 
Agency Responsibilities for Maintaining 
Records About Individuals." dated 


December 12.1985 (50 FR 52738. 
December 24.1985). 

Dated: March 9.1992. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Deportment of Defense. 

N05330-2 

SYSTEM NAME: 

Naval Aviation Depot Workload 
Control System 

system location: 

Naval Aviation Depots: Naval 
Computer and Telecommunications 
Stations (NAVCOMTELSTAs) located 
at Alameda and San Diego, CA and 
Jacksonville and Pensacola, FL; Naval 
Computer and Telecommunications 
Area Master Station Atlantic (NCTAMS 
LANT); Regional Automated Services 
Center (RASC), Marine Corps Air 
Station. Cherry Point, NC. Official 
mailing addresses are published as an 
appendix to the Navy’s compilation of 
system of record notices. 

categories of individuals covered by the 
system: 

Civilian employees and naval 
personnel assigned to the Naval 
Aviation Depots. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Individual's name. Social Security 
Number, employee number, pay prefix, 
hourly pay rate, pay grade, computation 
date, age, sex, date and place of birth, 
home address and telephone number, 
physical examination schedules and 
types, licenses, courses taken, trade 
skills, occupation titles and codes, and 
workhour statistics. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

5 U.S.C. 301, Departmental 
Regulations and Executive Order 9397. 

purpose(s): 

To collect, edit, validate, and process 
employee's workhours in order to 
calculate labor expenditures of an 
employee and assure proper pay 
entitlement coding. System also tracks 
the availability, location, and status of 
manpower. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The “Blanket Routine Uses” that 
appear at the beginning of the 
Department of the Navy’s compilation of 
system of record notices apply to this 
system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECOROS IN THE SYSTEM: 

STORAGE: 

Magnetic disk. tape, and hard copy 
forms. 

RETRIEV ABILITY: 

Employee number or Social Security 
Number. 

SAFEGUARDS: 

System information is protected by 
user account number and password 
sign-on. data base access authority, data 
set, data item authority for lost, add. 
update and delete, and individual 
authority tables. Each location has 
established physical security protection 
for their respective computers and 
terminals. 

RETENTION AND DISPOSAL: 

Ten years and then destroyed. 

SYSTEM MANAGER(S) AND ADDRESS: 

WCS Project Manager. Naval 
Aviation Depot (Code 501), Cherry Point 
NC 28533-5030. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the WCS 
Project Manager, Naval Aviation Depot 
(Code 501), Cherry Point, NC 28533-5030 
or the head of Naval Aviation Depot 
where employed. 

The request should include full name. 
Social Security Number, and address of 
the individual concerned and should be 
signed. 

RECORD ACCESS PROCEDURE: 

Individuals seeking access to records 
about themselves contained in this 
system of records should address 
written inquiries to the WCS Project 
Manager. Naval Aviation Depot (Code 
501). Cherry Point, NC 28533-5030 or the 
head of the Naval Aviation Depot where 
employed. 

The request should include full name. 
Social Security Number, and address of 
the individual concerned and should be 
signed. 

CONTESTING RECORD PROCEDURE: 

The Department of the Navy rules for 
accessing records and contesting 
contents and appealing determinations 
by the individual concerned are 
published in Secretary of the Navy 
Instruction 5211.5; 32 CFR part 701; or 
may be obtained from the system 
manager. 













9248 


Federal Register / Vol. 57. No. 52 / Tuesday. March 17, 1992 / Notices 


RECORD SOURCE CATEGORIES: 

Individual and Naval Aviation 
Depots. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

N05801-2 

SYSTEM NAME: 

Legal Assistance Management 
Information System 

SYSTEM LOCATION*. 

Naval Legal Service Offices (NLSO) 
and NLSO detachments and other 
commands that provide legal assistance 
services under the auspices of the 
Navy’s Legal Assistance Program 
through an assigned judge advocate or 
civilian attorney. Official mailing 
addresses are published as an appendix 
to the Navy’s compilation of system of 
record notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Active duty military personnel, 
retirees, dependents, and authorized 
civilians who have been provided legal 
assistance. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Legal Assistance Card Files contain 
basic client identification information: 
e.g., name, address, duty station, 
telephone number(s). a brief description 
of the subject of the visit, name of the 
attorney assigned, and attorney time 
expended. 

Legal Assistance Client Case Files 
contain personal and privileged 
information on the client and about the 
legal matter(s) for which the client is 
seeking assistance, including various 
documents related to the client’s case, 
such as copies of client records provided 
to the attorney; memoranda of attorney- 
client interviews and attorney-client 
telephone conversations; memoranda of 
meetings and telephone conversations 
with relevant third parties; copies of 
statutes and case law relevant to the 
case; attorney research and notes; 
copies of all documents prepared, and of 
all correspondence sent or received, by 
the legal assistance provider; and a 
record of the results obtained. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

5 U.S.C. 301, Departmental 
Regulations; 10 U.S.C. 1044: and 32 CFR 
part 727, Legal Assistance. 

purpose(s): 

Data from the records is compiled for 
the purpose of generating periodic 
workload productivity and statistical 
reports, for internal management of the 
office, and for counsel assignment. To 


provide an administrative record for use 
by attorneys and clerical personnel 
directly involved in rendering legal 
assistance. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES*. 

None. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper card and case files are stored in 
file cabinets. 

retrievability: 

Name of client. 

SAFEGUARDS: 

Cards and case files are maintained in 
metal filing cabinets or other storage 
devices under the control of authorized 
personnel during working hours; the 
office space in which the file cabinets 
and storage devices are located is 
locked outside normal working hours. 

RETENTION AND DISPOSAL: 

Files are maintained for two years 
after completion of the services and then 
destroyed. 

SYSTEM MANAGER(S) AND ADDRESS: 

Deputy Assistant Judge Advocate 
General (Legal Assistance), Office of the 
Judge Advocate General, Department of 
the Navy, 200 Stovall Street, Alexandria, 
VA 22332-2400. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the office 
providing the legal assistance or to the 
Deputy Assistant Judge Advocate 
General (Legal Assistance), Office of the 
Judge Advocate General, Department of 
the Navy, 200 Stovall Street, Alexandria. 
VA 22332-2400. 

The written request should include 
full name and must be signed by the 
requesting individual. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to records 
about themselves contained in this 
system of records should address 
written inquiries to the office providing 
the legal assistance or to the Deputy 
Assistant Judge Advocate General 
(Legal Assistance). Office of the Judge 
Advocate General. Department of the 
Navy, 200 Stovall Street, Alexandria, 

VA 22332-2400. 

The written request should include 
full name, address, and telephone 


number of the requester and must be 
signed by the requesting individual. 

CONTESTING RECORD PROCEDURES: 

The Department of the Navy rules for 
accessing records and contesting 
contents and appealing initial 
determinations by the individual 
concerned are published in Secretary of 
the Navy Instruction 5211.5; 32 CFR part 
701; or may be obtained from the system 
manager. 

RECORD 90URCE CATEGORIES: 

Basic information is provided by the 
client. Additional information regarding 
the case, including actions taken and the 
ultimate disposition of the case, is 
provided by the attorney rendering the 
service. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

|FR Doc. 92-5803 Filed 3-16-92; 8:45 am] 

BILLING COOC 3C10-01-F 


DELAWARE RIVER BASIN 
COMMISSION 

Commission Meeting and Public 
Hearing 

Notice is hereby given that the 
Delaware River Basin Commission will 
hold a public hearing on Wednesday, 
March 25,1992. The hearing will be part 
of the Commission’s regular business 
meeting which is open to the public and 
scheduled to begin at 1 p.m. in the 
Goddard Conference Room of the 
Commission’s offices at 25 State Police 
Drive, West Trenton, New Jersey. 

An informal conference among the 
Commissioners and staff will be open 
for public observation at 10:30 a.m. at 
the same location and will include a 
briefing on the Delaware Estuary toxic9 
management program and reports on the 
upper Delaware ice jam project, 
amendment of Compact Section 15.1(b) 
to fund the F. E. Walter Reservoir 
project and possible inclusion of the 
White Clay Creek scenic rivers study 
area in the Comprehensive Plan. 

The subjects of the hearing will be as 
follows: 

Applications for Approval of the 
Following Projects Pursuant to Article 
10.3, Article 11 and/or Section 3.8 of the 
Compact 

1. Holdover Project: BP Oil Company 
D-91-78. A ground water remediation 
project which entails withdrawal of 
0.072 million gallons per day (mgd) of 
petroleum product contaminated ground 
water for biological treatment via 
granulated activated carbon prior to 
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discharge to an unnamed tributary of 
Cacoosing Creek. The proposed 
treatment facility will serve the BP Oil 
Company plant site located in the 
Borough of Sinking Spring, Berks 
County, Pennsylvania. This hearing 
continues that of February 26.1992. 

2. Louis Romano, Jr. D-81-42 
Renewals. An application for the 
removal of a ground water withdrawal 
project to supply up to 22.1 million 
gallons (mg)/30 days of water to the 
applicant's agricultural irrigation system 
from Well Nos. 1 and 2. Commission 
approval on September 17,1986 was 
limited to five years. The applicant 
requests that the total withdrawal from 
all wells remain limited to 22.1 mg/30 
days. The project is located in Lawrence 
Township, Cumberland County. New 
Jersey. 

3. Matamoras Municipal Authority D- 
81-78 CP Renewal-2. An application for 
the renewal of a ground water 
withdrawal project to supply up to 9 
mg/30 days of water to the applicant's 
distribution system from Well Nos. 7 
and 8, and reactivated Well Nos. 3 and 
5. Commission approval on February 25. 
1987 was limited to Five years. The 
applicant requests that the total 
withdrawal from all wells remain 
limited to 9 mg/30 days. The project is 
located in Matamoras Borough. Pike 
County, Pennsylvania. 

4. Douglass ville Water Company D~ 
88-54 CP Renewal. An application for 
the renewal of a ground water 
withdrawal project to supply up to 9.2 
mg/30 days of water to the applicant's 
distribution system from Well Nos. 5 
and 6. Commission approval on March 
25,1987 was limited to Five years and 
will expire unless renewed. The 
applicant requests that the total 
withdrawal from all wells remain 
limited to 12.1 mg/30 days. The project 
is located in Amity Township, Berks 
County. Pennsylvania. 

5. Montague Water Company D-01-75 
CP. An application for approval of a 
ground water withdrawal project to 
supply up to 8.0 mg/30 days of water to 
the applicant's distribution system from 
existing Well Nos. 1-5. and to limit the 
withdrawal from all wells to 8.0 mg/30 
days. The project is located in Montague 
1 ownship, Sussex County, New Jersey. 

6. Town of Smyrna D-91-81 CP. An 
application to replace the withdrawal of 
water from Well No. 2 in the applicant's 
water supply system which has become 
an unreliable source of supply. The 
applicant requests that the withdrawal 
from replacement Well No. 2A be 
limited to 33.99 mg/30 days, and that the 
total withdrawal from all wells remain 
limited to 33.99 mg/30 days. The project 


is located in the Town of Smyrna, Kent 
County, Delaware. 

7. U.S. Generating Company D-91-95. 
A proposed cogeneration project that 
will produce approximately 70.000 lbs/ 
hr of steam energy and 87 megawatts of 
steam-turbine generated electrical 
energy, using anthracite culm as the fuel 
source. Water for the project will be 
withdrawn from the Lehigh River at a 
rate of up to 2.25 mgd and will be used 
for cooling water makeup, process water 
and water requirements for a steam 
host. The electrical power will be sold to 
the Metropolitan Edison Company. The 
cogeneration project is designed to 
consume all water withdrawn and will 
have no wastewater discharge. The 
applicant proposes to use a nearby 
quarry (Horwith Quarry) as a backup 
water source. The project is located at a 
site formerly occupied by the Universal 
Atlas Cement Plant in Northampton 
Borough and Allen Township, 
Northampton County. Pennsylvania. The 
site is located south of Route 329 about 
six miles north of Allentown. 

8. Old Liberty Road Sewerage Co. Inc. 
D-92-10. An application for approval of 
a sewage treatment plant (STP) upgrade 
and expansion from 0.112 mgd to 0.20 
mgd. The project STP provides 
secondary treatment and will continue 
to discharge to an unnamed tributary of 
Anawana Brook. The STP serves the 
Kutshers Country Club resort 
development and is located in the Town 
of Thompson. Sullivan County, New 
York. 

Documents relating to these items 
may be examined at the Commission's 
ofFices. Preliminary dockets are 
available in single copies upon request. 
Please contact George C. Elias 
concerning docket-related questions. 
Persons wishing to testify at this hearing 
are requested to register with the 
Secretary prior to the hearing. 

Dated: March 10.1992. 

Susan M. VVeisman. 

Secretary. 

(FR Doc. 92-6140 Filed 3-16-92; 8:45 am) 

BILLING CODE 63S0-01-M 


DEPARTMENT OF EDUCATION 

Chapter 1 of Title I of the Elementary 
and Secondary Education Act of 1965; 
Spring Conferences on Alternative 
Assessment, Preschool Programs, and 
Staff Development 

agency: Department of Education. 
action: Notice of regional conferences. 

summary: The Assistant Secretary for 
Elementary and Secondary Education of 
the U.S. Department of Education will 


convene three regional conferences to 
provide assistance in the areas of (1) 
early childhood programs, including 
identiFication and selection of 
developmentally appropriate practices, 
and techniques of assessment, (2) staff 
development, innovation, institutional 
development, and demonstration of 
effective staff development models, and 
(3) alternative techniques of assessment 
for all Chapter 1 programs, including 
sessions dealing with performance- 
based assessment in mathematics, 
reading, writing, and science. 

The Assistant Secretary has notiFied 
the Chief State School OfFicer (CSSO) in 
each State of these meetings. The 
CSSOs will assist by inviting selected 
individuals to attend the conferences. 
Other interested persons are welcome to 
attend as well. If overnight 
accommodations are needed, hotels 
should be contacted directly at the 
numbers listed. No reservations are 
needed for the conferences. 

MEETING INFORMATION: The regional 
conferences are scheduled as follows: 

March 16-18: Los Angeles. California, 
at the Stouffer Concourse Hotel, 5400 
West Century Boulevard, Lo9 Angeles. 
California; 310-216-5858. 

March 23-25: Dallas. Texas, at the 
Adolphus Hotel. 1321 Commerce Street. 
Dallas. Texas; 214-742-8200. 

April 15-17: Washington. DC. at the 
Hyatt Regency Hotel Washington, 400 
New Jersey Avenue. NW., Washington. 
DC: (202) 737-1234. 

SUPPLEMENTARY INFORMATION: Persons 
interested in attending one of the 
meetings who need more information 
should contact Dr. Linda Mount. 
Compensatory Education Programs. 
Office of Elementary and Secondary 
Education, 400 Maryland Avenue, SW.. 
Washington. DC 20202-6132: telephone: 
(202) 401-3710. Deaf and hearing- 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington. DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m.. Eastern time. 

Dated: March 11.1992. 

John T. MacDonald. 

Assistant Secretary for Elementary and 
Secondary Education. 

(FR Doc. 92-6111 Filed 3-16-92; 8:45 am) 

BILLING CODE 4000-01-M 


Submission of Data by State 
Educational Agencies 

agency: Department of Education. 

action: Notice of dates for submission 
of State revenue and expenditure 
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reports for fiscal year 1991 and of 
revisions to those reports. 

summary: The Secretary of Education 
announces a date for the submission by 
State educational agencies (SEAs) of 
preliminary expenditure and revenue 
data and average daily attendance 
statistics for fiscal year (FY) 1991 and 
establishes a deadline for any revisions 
to that information. The setting of these 
dates is necessary to ensure timely 
distribution of Federal funds. The data 
will be published by the Department’s 
National Center for Education Statistics 
(NCES) and will be used by the 
Secretary in the calculation of 
allocations for FY 1993 appropriated 
funds. 

DATES: The suggested date for the 
submission of preliminary data was 
March 16,1992. The mandatory deadline 
for the submission of final data is 
September 8,1992. 

ADDRESSES: SEAs are urged to mail or 
hand deliver ED Form 2447 (The 
National Public Education Financial 
Survey—Fiscal Year 1991) by the first 
date specified in this notice. SEAs must 
mail or hand deliver final data and any 
revisions to preliminary data on or 
before the mandatory deadline date to— 
U.S. Department of Education, Office of 

Educational Research and 

Improvement, National Center for 

Education Statistics. Attention: 

GSAB—Fiscal Survey. 555 New Jersey 

Avenue, NW., Washington, DC 202C8- 

5651. 

An SEA may hand deliver any 
revisions to room 410 of the address 
above by 4 p.m. (Washington, DC time) 
on or before the mandatory deadline 
date. 

The SEA must show one of the 
following as proof of mailing: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary. 

If the SEA mails ED Form 2447 
through the U.S. Postal Service, the 
Secretary does not accept either of the 
following as proof of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, an SEA should check 
with its local post office. 

FOR FURTHER INFORMATION CONTACT: 

Dr. William J. Fowler. Jr., at the address 


specified above or by telephone: (202) 
219-1921. 

SUPPLEMENTARY INFORMATION*. Under 
the authority of section 406(g) of the 
General Education Provisions Act, as 
amended (20 U.S.C. 1221e-l(g)), which 
authorizes NCES to gather data from 
States on the financing of elementary 
and secondary education, NCES collects 
data annually from SEAs through ED 
Form 2447. The report from SEAs 
includes attendance, revenue, and 
expenditure data from which NCES 
determines the average State per pupil 
expenditure (SPPE) for elementary and 
secondary education. 

In addition to providing useful 
statistical information, the Secretary 
uses SPPE data directly in calculating 
allocations for certain formula grant 
programs, including chapter 1 of title I of 
the Elementary and Secondary 
Education Act of 1965 (Chapter 1), 

Impact Aid, and Indian Education. Other 
programs such as title VII of the Stewart 
B. McKinney Homeless Assistance Act, 
the Eisenhower Mathematics and 
Science Education program, and the 
Drug Free Schools and Community Act 
make use of SPPE data indirectly 
because their formulas are based, in 
whole or in part, on State Chapter 1 
allocations. 

In December 1991 NCES mailed to 
SEAs ED Form 2447 with instructions 
and requested that SEAs submit initial 
data to the Department by March 16, 
1992. If an SEA does not submit initial 
FY 1991 data on ED Form 2447 on or 
about March 16,1992, it should inform 
NCES, in writing, of the delay and the 
date by which it will submit FY 1991 
data. Submissions by SEAs to NCES are 
edited by NCES and returned to each 
SEA for verification. NCES 
acknowledges that data submitted prior 
to September 8,1992. may be 
preliminary and are subject to revision 
by an SEA not later than September 8. 
1992. 

To ensure timely distribution of 
Federal education funds based on the 
best, most accurate data available, 

NCES must establish, for allocation 
purposes, a final date by which ED Form 
2447 must be submitted. However, if an 
SEA submits revised data after the final 
deadline that results in a lower SPPE 
figure, its allocations may be adjusted 
downward or the Department may 
request the SEA to return funds. SEAs 
should be aware that all of these data 
are subject to audit and that, if any 
inaccuracies are discovered in the audit 
process, the Department may seek 
recovery of overpayments for the 
applicable programs. 

Authority: 20 U.S.C. 1221e-l(g). 


Dated: March It. 1992. 

Diane Ravitch, 

Assistant Secretary for Educational Research 
and Improvement . 

[FR Doc. 92-6110 Filed 3-16-92; 8:45 am) 

BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 

Bonneville Power Administration 

Proposed Billing Credits Contracts and 
Availability of Addendum Two- 
Contract Development Conservation 
Proposals, and Amendment A to 
Addendum One—Contract 
Development Customer System 
Efficiency Improvements, Draft 
Administrative Record for the Billing 
Credits Policy Test Program 

agency: Bonneville Power 
Administration (BPA), DOE. 

action: Notice of Intent to sign Billing 
Credits Contracts for Conservation 
Activities. Notice of availability of 
Addendum Two—Contract 
Development Conservation Proposals, 
Draft Administrative Record for the 
Billing Credits Test Program. Notice of 
Availability of Amendment A to 
Addendum One—Contract Development 
Customer System Efficiency 
Improvements (CSEI), Draft 
Administrative Record for the Billing 
Credits Test Program. BPA File No: 
BCR-5. _ 

summary: BPA, pursuant to its Billing 
Credits Policy, as amended August 30. 
1984 (48 FR 20275), and its Billing Credit 
Solicitation July 1990, has negotiated 
contracts with twenty-six public bodies 
or cooperative utilities for proposed 
conservation projects. Conservation 
projects include residential 
weatherization, lighting retrofits, 
institutional and industrial energy 
conservation measures, municipal water 
system improvements, irrigation pump 
removal, heat pump installations that 
reduce electric power consumption, and 
efficiency measures that increase 
production. BPA intends to sign twenty- 
three conservation contracts. 

Also pursuant to its Billing Credits 
Policy, BPA has negotiated with public 
bodies or cooperative utilities for 
proposed customer system efficiency 
improvement projects. CSEI projects 
include voltage modifications, 
reconductoring, transformer 
replacements, and other system 
improvements undertaken to reduce 
electric power consumption or losses, as 
a result of an increase in the efficiency 
of electric use. production, transmission 
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or distribution. BPA intends to sign four 
additional CSEI contracts. 

The Draft Administrative Record, 
which was released for public review on 
January 10.1992 (57 FR 1101), contains 
background on BPA's Billing Credits 
Policy, the need for billing credits 
resources, a summary of the Billing 
Credit Solicitation, a summary of the 
evaluation process for proposals, and 
environmental considerations. The Draft 
Administrative Record includes two 
Appendices: Appendix A—Billing Credit 
Solicitation, and appendix B—Issue 
Resolution Log. Addendum One of the 
Draft Administrative Record—Customer 
System Efficiency Improvements (CSEI) 
Contract Development, provides specific 
information about CSEI proposals and 
how billing credits for CSEI projects are 
determined. This Addendum also was 
released for public review on January 
10.1992 (57 FR 1161). 

Addendum Two—Conserv ation 
Proposals Contract Development, 
provides specific information about the 
conservation proposals and how billing 
credits for conservation projects are 
determined. 

Amendment A to Addendum One— 
Contract Development Customer System 
Efficiency Improvements, provides 
specific information about four 
additional customer system efficiency 
projects and how billing credits for 
these projects are determined. 

Responsible Official: Paul Norman, 
Billing Credits Project Manager, is the 
official responsible for BPA’s 
Conservation Billing Credits contracts, 
the Draft Administrative Record, and 
addenda. 

dates: BPA will receive comments on 
the Billing Credits Conservation and 
CSEI Contracts for 30 days. Payment or 
credits will not be made or granted until 
90 days after the date of a Federal 
Register notice announcing that a 
contract has been signed. 

FOR FURTHER INFORMATION CONTACT: 

For a copy of a specific Conservation 
Billing Credits Contract(s) and 
Addendum Two—Conservation 
Proposals Contract Development, or a 
specific CSEI Billing Credits Contract(s) 
and Amendment A to Addendum One— 
Contract Development Customer System 
Efficiency Improvements, please contact 
the Public Involvement Manager. 
Bonneville Power Administration. P.O. 
Box 12999, Portland, Oregon 97212. If a 
particular contract is not specified, a 
sample contract will be sent. Copies of 
the Draft Administrative Record, 
appendix A—Billing Credit Solicitation, 
and appendix B—Issue Resolution Log, 
and Addendum One—Customer System 


Efficiency Improvements Contract 
Development, are also available. 

Telephone numbers, voice/TTY, for 
the Public Involvement Office are 503- 
230-3478 in Portland, or toll-free 800- 
622-4519. 

Information also may be obtained 
from: 

Mr. George E. Bell, Lower Columbia Area 
Manager. 1500 NE. Irving Street, room 243. 
Portland. Oregon 97208. 503-2304551. 

Mr. Robert Laffel. Eugene District Manager. 
Federal Building, room 206. 211 East Seventh 
Street. Eugene. Oregon 97401, 503-465-6952. 

Mr. Wayne R. Lee. Upper Columbia Area 
Manager, room 561 U.S. Court House. 920 W. 
Riverside Avenue. Spokane. Washington 
99201. 509-353-2518. 

Ms. Carol S. Fleischman, Spokane District 
Manager, room 561 U.S. Court House, 920 W. 
Riverside Avenue. Spokane, Washington 
99201. 509-353-2907. 

Mr. George E. Eskridge, Montana District 
Manager. 800 Kensington. Missoula. Montana 
59801. 406-329-3060. 

Mr. Ronald K. Rodewald, Wenatchee 
District Manager. 301 Yakima Street, room 
307, Wenatchee, Washington 98807. 509-662- 
4377. 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager. 201 Queen Anne Avenue North, 
suite 400 Seattle, Washington 98109, 206-553- 
4130. 

Mr. Thomas Wagenhoffer. Snake River 
Area, West 101 Poplar. Walla Walla. 
Washington 99362, 508-522-6226. 

Mr. Thomas Blakenship. Boise District 
Manager, Federal Building, 304 North Eighth 
Street, room 450, Boise, Idaho 83702. 208-334- 
9137. 

Mr. Richard J. Itami. Idaho Falls District 
Manager, 1527 Hollipark Drive. Idaho Falls. 
Idaho 83401, 208-523-2706. 

SUPPLEMENTARY INFORMATION: 

I. Relevant Statutory Provisions 

BPA is a self-financing power 
marketing agency within the United 
States Department of Energy. BPA was 
established by the Bonneville Project 
Act of 1937,16 U.S.C. 832 et seq., to 
market wholesale power from 
Bonneville Dam and to construct power 
lines for the transmission of this power 
to load centers in the Northwest. BPA 
sells wholesale electric power and 
energy to 126 utilities, 13 direct service 
industrial customers (DSIs) and several 
government agencies. 

The Pacific Northwest Electric Power 
Planning and Conservation Act 
(Northwest Power Act) directs BPA to 
serve the net power requirements of any 
regional electric utility requesting 
service, and to serve existing DSIs in the 
Pacific Northwest. 16 U.S.C. 839 c and d. 
Although BPA cannot own or construct 
electric generating facilities, the 
Northwest Power Act directs BPA to 
acquire rights to the output or capability 
of electric power resources to serve 


increased customer requirements. See 16 
U.S.C. 839b(l). The Northwest Power 
Act requires BPA to grant credits to 
BPA’s customers on their power bills for 
electric power resources that reduce the 
Administrator’s obligation to acquire 
resources to meet BPA’s electric power 
requirements. 16 U.S.C. 839d(h). Billing 
credits may be adjustments to 
customers’ power bills or equivalent 
cash payments. Resources eligible for 
billing credits include conservation and 
generation. 

II. Background 

BPA's Billing Credits Policy interprets 
the billing credits provisions in the 
Northwest Power Act, prescribes 
criteria for customer and resource 
eligibility, and establishes procedures 
for granting billing credits. 

BPA’s 1990 Resource Program focused 
on choosing near-term resource actions 
for Fiscal Years 1992 and 1993. After 
receiving comments from customers on 
the draft 1990 Resource Program that 
suggested BPA use billing credits, BPA 
chose a resource strategy that included 
billing credits. BPA then developed a 
Solicitation requesting proposals for 
billing credits resources. Billing credits 
provide a way to shift some of the risk 
for resource development to utilities and 
others, which was an objective of the 
chosen strategy in the 1990 Resource 
Program. In July 1990, BPA released the 
Solicitation. It proposed to test the 
billing credit approach for acquiring 
energy resources by granting 50 average 
megawatts of billing credits to eligible 
customers. BPA’s objective in the test 
was to ensure that the billing credit 
mechanism is workable for BPA 
customers. 

III. Conserv ation Proposals 

The proposals submitted in response 
to the Billing Credit Solicitation were 
divided into two groups, conservation 
and generation resources. Because CSEI 
projects reduce electric power 
consumption or losses by increasing 
efficiency of electric use. production, 
transmission, or distribution, they were 
considered a subset of conservation 
measures, but covered in separate 
contracts. 

IV. Description of the Conservation 
Proposals 

Thirty-seven conservation proposals 
from twenty-six public bodies or 
cooperative utilities were submitted 
pursuant to the July 1990 Billing Credit 
Solicitation. Thirteen proposals were 
withdrawn, three utilities withdrew from 
participation in group-sponsored 
proposals, and some proposals were 
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rejected. Conservation projects include 
measures in the residential, commercial, 
industrial and agricultural sectors to 
reduce electric power consumption or 
increase production. Conservation 
projects include residential 
weatherization, lighting retrofits, 
institutional and industrial energy 
conservation measures, municipal water 
system improvements, heat pump 
installations, and removal of irrigation 
pumps. These measures reduce electric 
power consumption or increase 
production. 

BPA proposes to sign contracts with 
the following utilities for their respective 
conservation projects: 

1. Cooa-Curry Electric Cooperative, Inc,— 
Residential Weatherization Project. 

2. Western Public Agency Croup IPublio 
Utility District No. 3 of Mason County, 
Washington)—Residential Weatherization 
Project. 

3. Springfield Utility Board—Municipal 
Water System Efficiency Project. 

4. Eugene Water and Electric Board— 
Industrial Incentives Project. 

5. City of Idaho Falls—Sireet Lighting 
Project. 

B. City of Soda Springs—Street Lighting 
Project. 

7. Lincoln Electric Cooperative—Street 
Lighting Project. 

8. Lower Valley Power and Light, Inc.— 
Commercial Lighting Project 

9. Tillamook People's Utility District— 
Institutional Buildings Project. 

10. Western Public Agency Group (The City 
of Ellensburg, Washington; Public Utility 
District No. 3 of Mason County, Washington; 
and Public Utility District No. 2 of Pacific 
County, Washington.)—Residential Lighting 
Project. 

11. Western Public Agency Croup (Public 
Utility District No. 3 of Mason County, 
Washington; and Public Utility District No. 2 
of Pacific County, Washington)—Heat Pump 
Project. 

12. Pacific Northwest Generating 
Cooperative (Coos-Curry Electric 
Cooperative. Inc.; Clearwater Electric 
Cooperative; Douglas Electric Cooperative, 
Inc^- and Umatilla Electric Cooperative 
Association)—Heat Pump Project. 

13. City of Richland—Heat Pump Project. 

14. Public Utility District No. 1 of Clark 
County, Washington—Commerica) Project 
Weatherization Project. 

15. Public Utility District No. 3 of Mason 
County, Washington—Residential 
Weatherization Project. 

16. Salem Electric Cooperative— 
Residential Weatherization. Residential 
Lighting, and Commercial Lighting Project. 

The projects listed above meet the 
qualifications for billing credits. 
Conservation proposals received 
encompassed the residential, industrial, 
commercial, and agricultural sectors. 

The Customer must comply with current 
commercial and residential 
environmental requirements established 
for BPA programs. The Customer must 


comply with applicable commercial/ 
industrial environmental requirements. 
Several of the energy conservation 
measures (ECMs) proposed were covered 
under The Expanded Residential 
Weatherization Program Environmental 
impact Statement dated August 1984, 
and the subsequent Record of Decision 
or the Approaches for Acquiring Energy 
Savings in Commercial Sector Buildings 
Environmental Assessment dated 
September 25,1991, and the Finding of 
No Significant Impact. Other proposed 
ECMs were categorically excluded from 
the procedural provisions of NEPA (52 
Federal Register 47,669 (1987)) under 
categorical exclusion determinations 
dated April 9,1991, July 3,1991, and 
November 1,1991. BPA therefore 
granted conditional approval to the 
above-listed conservation proposals and 
proposes to enter into contracts with 
those customers. 

V. Description of the CSEK proposals 

BPA intends to sign contracts with 
these utilities or public bodies for four 
additional CSEI proposals. 

The City of Port Angeles proposes a 
voltage upgrade and replacement 
transformer project to reduce energy 
losses by increasing the operating 
voltage of feeders, and replacing 
existing standard dual voltage 
distribution transformers with dual 
voltage low loss silicon steel 
distribution transformers. 

The City of Rupert proposes a voltage 
upgrade and replacement transformer 
project to reduce energy losses by 
increasing the operating voltage of 
feeders, and replacing existing standard 
dual voltage distributaion transformers 
with dual voltage low loss silicon steel 
distribution transformers. 

Public Utility District No. 1 of 
Snohomish County, Washington 
proposes to reduce the secondary 
system voltage along selected feeder 
distribution lines to reduce end-use 
energy consumption and demand. 

Tacoma City Light proposes to 
increase the production capability of 
two hydroelectric resources by 
improving the efficiency of turbines at 
its Cushman and LaCrande 
hydroelectraic generating projects. The 
efficiencies will be obtained by 
replacing the runners on these units. 

These projects meet the qualifications 
for billing credits. These actions are 
categorically excluded from the 
procedural requirements of the National 
Environomental Policy Act (52 FR 47669) 
under categorical exclusion 
determinations dated April 18.1991, July 
3,1991, and November 1.1991. BPA 
therefore granted conditional approval 
to these projects and proposes to enter 


into contract with those same 
customers. 

VI. Methodology for Determining Billing 
Credits 

The payment or billing credit (BC) will 
be calculated by using the following 
formula: BC=(AC-PF) x Savings XC S . 
As shown in Exhibit F of the proposed 
contracts, alternative cost (AC), minus 
the Priority Firm (PF) rate, times the 
savings from the measures, times the 
cost share percentage (C*), equals the 
billing credit (BC). 

Issued in Portland, Oregon, on March 5, 
1992. 

|ack Robertson, 

Acting Administrator . Bonneville Power 
Administration . 

|FR Doc. 91-6195 Filed 3-16-91; 8:45 am| 

BELLING CODE «450-0t-tt 


Federal Energy Regulatory 
Commission 

(Project No. 1354-005 California] 

Pacific Gas and Electric Co^ 
Availability of Environmental 
Assessment 

March 11.1992. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission's (Commission's) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47397), the Office of 
I lydropower Licensing has reviewed the 
application for new license for the 
Crane Valley Project and has prepared 
an Environmental Assessment (EA) for 
this major, existing dam project. In the 
EA, the Commission's staff has analyzed 
the potential environmental impacts of 
the proposed project and has concluded 
that approval of the proposed project, 
with appropriate mitigation measures, 
would not constitute a major federal 
action significantly affecting the quality 
of the human environment. 

Copies of the EA are available for 
review in the Public Reference Branch, 
room 1000, of the Commission's offices 
at 825 North Capitol Street, NE., 
Washington, DC 20426. 

Comments should be filed within 30 
days from the date of this notice and 
should be addressed to Lois D. Cash ell. 
Acting Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. NE., Washington, DC 
20426. Please affix Project No. 1354-005 
to all comments. For further information 
please contact Jim Fargo, Environmental 









Federal Register / Vol 57, No. 52 / Tuesday, March 17, 1992 / Notices 


9253 


Assessment Coordinator, at (202) 219- 
2848. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 92-6107 Filed 3-18-92; 8:45 am] 

BILLING COOC 6717-01-«i 


(Docket No. TA92-2-31-001 and TA91-1- 
31-007] 

Arkla Energy Resources; Filing 

March 10.1992. 

Take notice that on March 5,1992, 
Arkla Energy Resources (AER) a 
division of Arkla Inc., filed responses to 
certain information requested by the 
Commission in its order dated February 
24,1992 relating to its annual PGA filing. 
AER also submits for filing as part of 
Second Revised Volume No. 1 of its 
FERC Gas Tariff six copies of the 
following revised tariff sheets, with 
proposed effective dates as indicated; 

Effective July 1,1991 

Second Revised Sheet No. 29 
Second Revised Sheet No. 30 
Original Sheet No. 30A 

Effective April 1,1992 

First Substitute Ninth Revised Sheet No. 11 
First Substitute Ninth Revised Sheet No. 16 

The tariff sheets proposed to become 
effective July 1 , 1991 are being Tiled to 
reflect revised tariff language w r hich 
provides that AER’s sales rates will not 
include costs associated with its non¬ 
sales service fuel use and lost and 
unaccounted-for gas costs. 

The tariff sheets proposed to become 
effective April 1.1992 are being filed to 
reflect revised surcharge amounts 
applicable to AER’s customers under 
Rate Schedule G-2 and to correct a 
typographical error in the February 18. 
1992 filing. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington. DC 20426. in accordance 
with rule 211 of the Commission’s Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before March 17.1992. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Copies of this filing are on file with the 


Commission and are available for public 
inspection. 

LoU D. Cashell. 

Secretary . 

[FR Doc. 92-6106 Filed 3-16-92: 8:45 am] 

BILLING CODE 6717-01-N 


ENVIRONMENTAL PROTECTION 
AGENCY 

IOPPTS-350000; FR 4049-1] 

Notice of Availability of Pollution 
Prevention Grants and Announcement 
of Financial Assistance Programs 
Eligible for Review 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: The Office of Pollution 
Prevention and Toxics is announcing the 
availability of approximately $3 million 
in FY 92 grant/cooperative agreement 
funds under the Pollution Prevention 
Incentives for States Grant Program 
(Fourth Funding Cycle). The purpose of 
this program is to support State and 
regional-based programs that address 
the reduction or elimination of pollution 
across all environmental media: air, 
land, and water. Grants/cooperative 
agreements will be awarded under the 
authority of the Pollution Prevention Act 
of 1990. The Office of Pollution 
Prevention and Toxics is also 
announcing three financial assistance 
programs available for review. 
dates: Preproposals postmarked after 
Monday, April 20.1992 will not be 
considered. 

address: Office of Pollution Prevention 
and Toxics, Mail Code PM-222B, U.S. 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Lena Hann. Office of Pollution 
Prevention and Toxics. Phone: (202) 260- 
2237. 

SUPPLEMENTARY INFORMATION: 

Background. Since its inception in 
1989, approximately $15.5 million has 
been awarded to 56 State and regional 
organizations under EPA’s multimedia 
pollution prevention grant program. In 
March 1989. EPA awarded 
approximately $4 million to 13 States 
and one regional organization. At that 
time, the program was called the Source 
Reduction and Recycling Technical 
Assistance (SRRTA) State Grant 
Program. In 1990. the program was 
renamed Pollution Prevention Incentives 
for States (PPIS) to acknowledge EPA's 
increased emphasis on multimedia 
pollution prevention. EPA awarded 
approximately $7 million to 26 State 
organizations in May 1990 under the 


PPIS program. In October 1991, an 
additional $4.5 million was awarded to 
16 State agencies. 

In November 1990. the Pollution 
Prevention Act of 1990 (the Act) (Public 
Law 101-508) w f as enacted, establishing 
as national policy that pollution should 
be prevented or reduced at the source 
whenever feasible. Section 6603 of the 
Act defines source reduction as any 
practice that: 

(i) reduces the amount of any hazardous 
substance, pollutant, or contaminant entering 
any waste stream or otherwise released into 
the environment (including fugitive 
emissions) prior to recycling, treatment, or 
disposal; and 

(ii) reduces the hazards to public health 
and the environment associated with the 
release of such substances, pollutants, or 
contaminants. 

EPA further defines pollution prevention 
as the use of processes, practices, or 
products that reduce or eliminate the 
generation of pollutants and wastes at 
the source, including those which 
protect natural resources through 
conservation or more efficient 
utilization. Pollution prevention 
encompasses both volume reduction and 
toxicity reduction. 

Section 6605 of the Act authorizes 
EPA to make matching grants to States 
to promote the use of source reduction 
techniques by businesses. In evaluating 
grant applications, the Act directs EPA 
to consider whether the proposed State 
programs will: 

1. Make technical assistance available 
to businesses seeking information about 
source reduction opportunities, 
including funding for experts to provide 
on-site technical advice and to assist in 
the development of source reduction 
plans. 

2. Target assistance to businesses for 
whom lack of information is an 
impediment to source reduction. 

3. Provide training in source reduction 
techniques. 

In addition to this grant making 
authority, the Act authorizes other 
pollution prevention activities such as 
the establishment of a national source 
reduction clearinghouse centered at 
EPA, expands EPA’s data collection 
authorities so that they may better track 
source reduction activities, and requires 
periodic reports to Congress on EPA’s 
progress in implementing the Act. 

In January 1991, EPA formally 
announced its Pollution Prevention 
Strategy, a comprehensive document 
designed to provide guidance and 
direction for incorporating pollution 
prevention within EPA’s existing 
regulatory and non-regulatory programs. 
The Strategy affirms EPA’s belief that 
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pollution prevention can benefit both 
the environment and the economy, snd 
outlines EPA's approach to facilitate 
pollution prevention in private sector 
initiatives. The Strategy recognizes that 
there are substantial opportunities to 
promote prevention in other sectors, 
including agriculture, transportation, 
energy, Federal facilities, and with 
consumers, and commits the Agency to 
work with other Federal agencies to 
develop specific strategies for these 
sectors in the near future. The Strategy 
discusses several activities that form the 
basis for implementing EPA’s program, 
including identifying and overcoming 
obstacles to prevention, expanding 
public participation, enhancing State 
capabilities in pollution prevention, 
providing outreach and training, and 
using the existing regulatory framework 
to provide incentives for prevention. In 
addition, the Strategy outlines EPA's 33/ 
50 Project which targets for reduction 
specific high-risk chemicals that are 
reported and tracked in the Toxics 
Release Inventory. The Agency is 
seeking voluntary commitments from 
major industrial sources of the 
contaminants to reduce environmental 
releases through prevention. EPA’s goal 
is to reduce aggregate environmental 
releases of these targeted chemicals by 
at least 50 percent by 1995. 

Consistent with the Pollution 
Prevention Act, the Strategy includes 
using State grants to foster exchange of 
information about source reduction 
techniques, to disseminate such 
information to businesses, and to 
provide technical assistance to 
businesses. 

Availability of FY92 Funds. With this 
publication. EPA is announcing the 
availability of approximately $3 million 
in grant/cooperative agreement funds 
for fiscal year 1992. This fourth round of 
awards will be made through a 
competitive process for amounts not to 
exceed $200,000. Projects may last up to 
3 years. EPA strongly encourages 
applicants to submit proposals for 
grants/cooperative agreements under 
$200,000. Eligible applicants for 
purposes of funding under this program 
include the 50 States, the District of 
Columbia, the U.S. Virgin Islands, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, any agency or instrumentality of 
a State including State universities, and 
all federally-recognized Indian tribes. 
For convenience, the term ‘State’ in this 
notice refers to ail eligible applicants. 
Local governments, private universities, 
private non-profits, private businesses, 
and individuals are not eligible. In 
addition, due to the limited funds 


available for the PPIS program this year, 
those organizations awarded a pollution 
prevention grant in FY 1991 are not 
eligible for funding again in FY 1992. 
However, applications from 
organizations that have been funded 
under this program in a year other than 
FY 1991 will receive consideration. 
Organizations excluded from applying 
directly are encouraged to work with 
eligible applicants in developing 
proposals that include them as 
participants in the projects. EPA 
strongly encourages this type of 
cooperative arrangement. 

The Catalogue of Federal Domestic 
Assistance number assigned to this 
program is 66.900. Organizations 
receiving pollution prevention grant 
funds are required to match Federal 
funds by at least 50 percent (in other 
words, the Federal government will 
provide l/2 of the total allowable cost of 
the project, the State l/2 of the total 
allowable cost of the project. For 
example, a grant request for the 
maximum $200,000 would support a total 
allowable project cost of $400,000, with 
the State also providing $200,000). State 
contributions may include dollars and/ 
or in-kind goods and services. Due to 
limited amount of funds available in FY 
92, a maximum of one proposal per State 
will be funded. 

Potential applicants from Indian tribes 
should also be aware that they are 
eligible to receive grant s/cooperative 
agreements under EPA’s Multimedia 
Assistance Agreements for Indian 
Tribes Program. The primary purpose of 
these multimedia assistance agreements 
is to directly assist tribes in developing 
the capacity to manage their • 
environmental programs. Pursuant to 
Agency policy, pollution prevention 
should be the strategy of first choice in 
these programs. Only a 5 percent match 
ia required in this program. Tribal 
governments should contact the Indian 
Coordinator in the EPA Regional Offices 
for more information. 

Eligible activities. In general, the 
purpose of the Pollution Prevention 
incentives for States grant program is to 
support the establishment and 
expansion of State-, regional-, or local- 
based pollution prevention programs. 
EPA specifically seeks to build State 
pollution prevention capabilities or to 
test, at the State level, innovative 
pollution prevention approaches and 
methodologies. Funds awarded under 
the Pollution Prevention Incentives for 
States grant program must be used to 
support pollution prevention programs 
that address the transfer of potentially 
harmful pollutants across all 
environmental media: air, water, and 


land. Programs should reflect 
comprehensive and coordinated 
pollution prevention planning and 
implementation efforts State- or region- 
wide. States might focus on, for 
example: 

• Institutionalizing multimedia 
pollution prevention as an 
environmental management priority, 
establishing prevention goals, 
developing strategies to meet those 
goals, and integrating the pollution 
prevention ethic within both 
governmental and non-governmental 
institutions of the state or region. 

• Developing other multimedia 
pollution prevention activities, including 
but not limited to: Providing direct 
technical assistance to businesses; 
collecting and analyzing data to target 
outreach and technical assistance 
opportunities: conducting outreach 
activities; developing measures to 
determine progress in pollution 
prevention; and identifying regulatory 
and non-regulatory barriers and 
incentives to pollution prevention and 
developing plans to implement 
solutions, where possible. 

• Initiating demonstration projects 
that test and support innovative 
pollution prevention approaches and 
methodologies. 

Proposal evaluation criteria. 

Proposals accepted for review under this 
program must qualify as pollution 
prevention. They also must identify 
plans for long term implementation of a 
multimedia pollution prevention 
program beyond the initial project 
funding period. In addition to those 
specified in the Act, the criteria against 
which grant/cooperative agreement 
applications will be evaluated include 
the following: 

1. Goals and objectives are clearly 
identified and a strategy for meeting 
them is defined. 

2. Multimedia opportunities and 
impacts are identified. A multimedia 
pollution prevention program addresses 
the prevention of pollution in and across 
all environmental media: air, land, and 
water. 

3. Significant needs of the State or 
region are addressed and areas for 
significant risk reduction are targeted 
and integrated into overall pollution 
prevention goals and implementation 
strategies. Proposals are encouraged to 
address the goals of EPA's Pollution 
Prevention Strategy, to support 
programs focused on implementation of 
EPA's 33/50 project outlined in the 
Strategy, and to address the targeted 
high risk chemicals identified in the 33/ 
50 project. A more complete summary of 
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FPA’s Pollution Prevention Strategy will 
be provided in each application kit. 

4. The pollution prevention activities 
of other programs or organizations in the 
State or region are integrated and 
leveraged into the proposed program, as 
appropriate. Proposed activities 
augment and complement pollution 
prevention activities already underway 
in the State. 

5. Measures of success are identified. 
There is a reasonable expectation for 
significant accomplishments in pollution 
prevention and there is an adequate 
system planned for measuring progress 
with environmental and/or 
programmatic indicators. 

The following criterion applies to 
proposals submitted from organizations 
in States that have been funded 
previously under this program. The 
following have not received EPA 
support under this grant program and 
therefore do not have to address 
criterion 6: Maryland, Ohio, New 
Mexico, North Dakota. South Dakota, 
Montana. Wyoming. Arizona, Hawaii, 
Puerto Rico, the U.S. Virgin Islands, 
other territories, and all federally- 
recognized Indian tribes. 

6. The proposal builds on existing 
pollution prevention activities currently 
underway in the State by: 

• Integrating pollution prevention 
approaches into State regulatory 
programs, moving beyond the pure non- 
regulatory approach, or 

• Establishing a State-wide pollution 
prevention infrastructure invoking all 
levels of State government, including 
promoting interagency pollution 
prevention initiatives (with State 
departments such as agriculture, 
transportation, energy) and defining the 
roles of county and municipal 
government. 

These criteria will be clarified further 
in the grant guidance included in the 
application kit. 

Program management. There will be a 
two-phased review process. Interested 
applicants are first asked to submit to 
EPA a pre-proposal or abstract no 
longer than a one two-sided page. Pre¬ 
proposals will be evaluated based on 
the application evaluation criteria 
identified above. Applicants submitting 
the most successful pre-proposals will 
be invited to submit full proposals. 

To submit a pre-proposal, interested 
applicants must: 

1. Contact Lena Hann or |ackie 
Krieger at the phone number or address 
listed above to request guidance for 
submitting pre-proposals. Guidance will 
contain instructions regarding format 
and additional information on EPA’s 
pollution prevention program. 


2. Submit a pre-proposal to Lena 
Hann. Pollution Prevention Division 
(PM-222B), U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Pre-proposals 
postmarked after Monday. April 20,1992 
will not be considered. 

Other grant programs. EPA’s Pollution 
Prevention Strategy also recognizes that 
there are substantial opportunities to 
promote prevention in other sectors, 
including agriculture, energy, and 
transportation, and commits the Agency 
to work with other Federal agencies to 
develop specific strategies for these 
sectors in the near future. To support 
this goal, EPA has established separate 
pollution prevention grant programs to 
target the following sectors with a high 
potential for risk reduction and for 
significant gains in pollution prevention: 

• Agriculture. EPA and the U.S. 
Department of Agriculture are jointly 
administering a State grant program 
focused on sustainable agriculture. The 
program. Agriculture in Concert with the 
Environment (ACE), supports initiatives 
focused on the economic implications of 
sustainable agriculture, training, 
demonstrations of promising sustainable 
farming practices, and research on the 
effect of agricultural chemicals on 
wildlife and fish habitat. 

• Energy. The U.S. Department of 
Energy and EPA are jointly managing a 
State grant program entitled National 
Industrial Competitiveness through 
Efficiency: Energy, Environment, and 
Economics (N1CE3). The goals of the 
NICE3 program are to foster new 
industrial processes and/or equipment 
that can significantly reduce the 
generation of wastes in industry, to 
improve energy efficiency, and to 
enhance the competitiveness of U.S. 
industry. 

• Municipal Water Pollution 
Prevention. In conjunction with EPA’s 
Office of Water, the Office of Pollution 
Prevention has designed an initiative to 
foster the development of State pilot 
programs aimed at harnessing POTWs 
as a force for achieving pollution 
prevention in local communities. 

The agriculture, energy, and municipal 
water pollution prevention grant 
initiatives are funded and managed 
separately from the Pollution Prevention 
Incentives for States Grant Program 
discussed in this notice. For further 
information on these programs, please 
contact the following: 

ACE: I larry Wells. (202) 260-4472 

NICE3: Brian Symmes. (202) 280-3590 

POTWs: Deborah Hanlon. (202) 200-2726 

EPA has established a public docket 
for this Notice of Availability, docket 
number ’*OPPT-3500Q0”. which is 


available for inspection in room NE- 
G004,401 M St., SW.. Washington, DC., 
20460, Monday through Friday, 
excluding legal holidays, from 8 a.m. to 
12 noon, and from 1 p.m. to 4 p.m. 

Dated: March 9,1992. 

Linda J. Fisher, 

Assistant Administrator for Prevention. 
Pesticides and Toxic Substances . 

|FR Doc. 92-6193 Filed 3-18-92; 8:45 am| 

BILLING COO£ *560-60-* 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 

Open Meeting of the Advisory 
Committee of the Export-Import Bank 
of the United States 

summary: The Advisory Committee was 
established by Public Law 98-181, 
November 30,1983, to advise the Export- 
Import Bank on its programs and to 
provide comments for inclusion in the 
reports of the Export-Import Bank to the 
United States Congress. 

Time and Place: Thursday, April 2, 
1992, from 3:30 p.m. to 5 p.m. The 
meeting will be held at Eximbank in 
room 1143, 811 Vermont Avenue, NW., 
Washington, DC 20571. 

Agenda: The meeting agenda will 
include a discussion of the following 
topics: Advisory Committee 
Responsibilities; Financial and Budget 
Status Report; Congressional Status 
Report, OECD Agreement Status 
Report/Activity Review; Small Business 
Report; Report on FY 1991 Advisory 
Committee Recommendations; and other 
topics. 

Public Participation: The meeting will 
be open to public participation; and the 
last 15 minutes will be set aside for ora! 
questions or comments. Members of the 
public may also file written statement(s) 
before or after the meeting. In order to 
permit the Export-Import Bank to 
arrange suitable accommodations, 
members of the public who plan to 
attend the meeting should notify Joan P. 
Harris, room 935, 811 Vermont Avenue, 
NW. Washington, DC 20571, (202) 566- 
8871, not later than April 1,1992. If any 
person wishes auxiliary aid9 (such as a 
sign language interpreter) or other 
special accommodations, please contact, 
prior to March 27,1992. the Office of the 
Secretary, room 935, 811 Vermont 
Avenue, NW. Washington, DC 20571, 
Voice: (202) 566-8871 or TDD: (202) 535- 
3913. 

Further Information: For further 
information, contact Joan P. Harris, 
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room 935. 811 Vermont Avenue. NW.. 
Washington. DC 20571. (202) 566-8871. 
Joan P. Harris, 

Corporate Secretary. 

[FR Doc. 92-6097 Filed 3-16-92; 8:45 am) 

BILLING CODE 6690-01-*! 

FEDERAL MARITIME COMMISSION 

L.A. Cruise Ship Terminals, Inc., et al.; 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street. 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which the notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200632. 

Title: LA. Cruise Ship Terminals. 
Ina/Camival Cruise Line Customer 
Agreement. 

Parties: L.A. Cruise Ship Terminals, 
Inc. (“LA. Cruise”) Carnival Cruise Line 
(“Carnival”). 

Synopsis: The proposed Agreement 
would permit L.A. Cruise to provide 
terminal facilities and services to 
Carnival at the Port of Los Angeles, 
California. 

Agreement No.: 224-200633. 

Title: Alabama State Docks 
Department/Premier Stevedoring. Inc. 
Cargo and Freight Handling Agreement. 

Parties: Alabama State Docks 
Department (“Department”) Premier 
Stevedoring. Inc. 

Synopsis: This Agreement, filed 
March 10,1992, permits and designates 
Premier Stevedoring to perform or have 
performed cargo and freight handling 
services at the Alabama State Dock 
Department’s facilities at the Port of 
Mobile. The Department shall retain ten 
percent (10%) of all charges, exclusive of 
overtime, collected with respect to cargo 
and freight handling rendered by 
Premier Stevedoring. 


Dated: March 11.1992. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 92-6135 Filed 3-16-92; 8:45 am] 

BILLING CODE 6730-01-11 

Port of New Orleans; et al.; 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington. DC, Office of the Federal 
Maritime Commission, 1100 L Street, 
NW.. room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in i 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement 

Agreement No.: 224-200300-001. 

Title: Port of New Orleans/Coastal 
Cargo Company, Inc. Terminal 
Agreement. 

Parties: The Port of New Orleans, 
Coastal Cargo Company. Inc. 

Synopsis: The subject amendment 
extends the original two-year term of 
the agreement for an additional 30 days 
until April 7,1992. 

Agreement No.: 224-200630. 

Title: Port Authority of New York and 
New Jersey/Maher Terminals Inc. 
Terminal Agreement 
Parties: The Port Authority of New 
York and New Jersey Maher Terminals. 
Inc. (“Maher”). 

Synopsis: The proposed Agreement 
would permit Maher to utilize 
approximately five acres of open area 
adjacent to Maher’s Tripoli Street 
Container Terminal until May 2.1992. 

Dated: March 10.1992. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 92-6098 Filed 3-16-92; 8:45 am| 

BILLING CODE 6730-01-*! 


[Docket No. 92-081 

Compania Trasatlantica Espanola, S.A. 
Trasatlantica Agency (USA) Inc. v. 
Virginia International Terminals, Inc.; 
Filing of Complaint and Assignment 

Notice is given that a complaint filed 
by Compania Trasatlantica Espanola, 
S.A. (“CTE”) and Trasatlantica Agency 
(USA) Inc. (“Complainants”) against 
Virginia International Terminals. Inc. 
(“Respondent”) was served March 10. 

1992. Complainants allege that 
Respondent has violated sections 
10(b)(ll), (b)(12). (d)(1) and (d)(3) of the 
Shipping Act of 1984, 46 U.S.C. app. 
1709(b)(ll). (b)(12). (d)(1) and (d)(3). by 
inter alia, assessing charges against 
Complainants that are not provided for 
in Respondent’s terminal tariff on file 
with the Commission, retaliating against 
Complainant CTE for no longer making 
vessel calls at Portsmouth Marine 
Terminal, invoicing Complainants for 
dockage even though Complainants 
have no vessels calling at Respondent's 
facilities, invoicing for charges bearing 
little or no relation to services rendered 
and for fewer benefits than other parties 
receive, invoicing Complainants for 
charges for the same service being fully 
charged to another user, intentionally 
interfering or threatening to interfere in 
Complainants' relationship with their 
customers and principals, damaging or 
threatening to damage Complainants' 
reputations, retaliating against and 
threatening to refuse to serve 
Complainants, and threatening to refuse 
to deal with Complainants. 

This proceeding has been assigned to 
Administrative Law Judge Frederick M. 
Dolan (“Presiding Officer"). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by March 10. 

1993, and the final decision of the 
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Commission shall be issued by July 8. 
1993. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 92-6100 Filed 3-18-92; 8:45 amj 

BILUNG COOC 6730-01-11 


(Docket No. 92-09] 

Universal Fixture Manufacturing Co. f 
Inc. v. Asia North America Eastbound 
Rate Agreement; Filing of Complaint 
and Assignment 

Notice is given that a complaint filed 
by Universal Fixture Manufacturing C., 
Inc. ('‘Complainant”) against Asia North 
America Eastbound Rate Agreement 
("Respondent”) was served March 11, 

1992. Complainant alleges that 
Respondent engaged in violations of 
sections 3(21), 8(c). 10(b) (1), (0)(A), (10), 
(11) and (12) of the Shipping Act of 1934, 
46 U.S.C. app. 1702(21), 1707(c) and 
1709(b)(1), (5)(A), (10), (11) and (12), in 
seeking to collect liquidated damages 
under an illegal, unlawful and illusory 
agreement, in addition to freight paid 
under tariffs on file with the 
Commission. 

This proceeding has been assigned to 
Administrative Law Judge Frederick M. 
Dolan ("Presiding Officer”). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 
Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
lerms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by March 11, 

1993, and the final decision of the 
Commission shall be issued by July 9, 
1993. 

Joseph C. Polking. 

Secretary. 

[FR Doc. 92-6099 Filed 3-16-92; 8:45 am) 
billing code e 730-0 i-u 


FEDERAL RESERVE SYSTEM 

Farmers State Bancshares, Inc., et al.; 
Formations of; Acquisitions by: and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have appliea for the Board’s approval 


under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 5 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection et the Federal 
Reserve Eank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their view’s m writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
w'ould be presented at a bearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 10, 
1992. 

A. Federal Reserve Bank of Atlanta 

(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Farmers State Bancshares, Inc., 
Mountain City, Tennessee; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Farmers 
State Bank, Mountain City, Tennessee. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First of America Bank Corporation , 
Kalamazoo, Michigan; to acquire 100 
percent of the voting shares of First of 
America Bancshares, Inc., Petersburg, 
Illinois, a de novo bank holding 
company, and First Petersburg 
Bancshares, Inc., Petersburg, Illinois, 
and thereby indirectly acquire First 
National Bank of Petersburg, Petersburg, 
Illinois. 

C. Federal Reserve Bank of Kansas 

City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Mabrey Insurance Agency , 
Okmulgee, Oklahoma; to acquire Morris 
State Bank. Morris, Oklahoma. 

Board of Governors of the Federal Reserve 
System, March 11,1992. 

[ennifer J. Johnson, 

Associate Secretary of the Board. 

(FR Doc. 92-6132 Filed 3-16-92; 8:45 am| 
BILLING COOC 6210-01-F 


James Lewis Hewitt et at; Change In 
Bank Control Notices; Acquisitions o! 
Shares of Banks or Bank Holding 
Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board ’9 Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than April 10,1992. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street. NW., Atlanta, Georgia 
30303: 

1. James Lewis Hewitt , Orlando, 
Florida; to retain an additional 5.0 
percent, for a total of 22.4 percent, of the 
voting shares of Florida Security 
Holding Corporation, Orlando, Florida, 
and thereby indirectly acquire United 
American Bank of Central Florida, 
Orlando, Florida. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas. Texas 75222: 

1. Norman Dean Oswald , Duncanville, 
Texas; to acquire 34.89 percent of the 
voting shares of Metroplex Bancshares, 
Inc., Dallas. Texas, and thereby 
indirectly acquire Bent Tree National 
Bank, Dallas, Texas. 

Board of Governors of the Federal Reserve 
System. March 11,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 92-6133 Filed 3-18-92; 8:45 am] 
BILUNG CODE K10-O1-F 


Village Financial Services, Lid.; 
Formation of. Acquisition by, or 
Merger of Bank Holding Companies; 
and Acquisition of Nonbanking 
Company 

The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
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of a bank or bank holding company. The 
listed company has also applied under § 
225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(6) of the Bank 
Molding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than April 10.1992. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York. New York 
10045: 

1. Vi Huge Financial Services, Ltd., 

Port Chester, New York; to acquire 100 
percent of the voting shares of Village 
Bank of Connecticut. Stamford, 
Connecticut, a de novo bank. 

In connection with this application. 
Applicant also proposes to acquire 
Sentry Savings and Loan Association. 
Stamford, Connecticut, which will be 
merged into Village Bank of Connecticut 
immediately upon acquisition. 


Board of Governors of the Federal Reserve 
System, March 11.1992. 
fennifer J. Johnson, 

Associate Secretaryt of the Board. 

[FR Doc. 92-6134 Filed 3-16-92; 8:45 am] 

BILLING COD€ SJIO-01-f 

FEDERAL TRADE COMMISSION 

(Dkt C-33731 

Roberto Fojo, M.D.; Prohibited Trade 
Practices, and Affirmative Corrective 
Actions 

agency: Federal Trade Commission. 
action: Consent order. 

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, a 
Miami, Florida, obstetrician/ 
gynecologist from agreeing with any 
other physician to withhold or threaten 
to withhold emergency room services at 
any hospital, and, for a period of five 
years, from threatening that any 
physician would or might withhold such 
services at any hospital. 
dates: Complaint and Order issued 
March 2,1992. 1 

FOR FURTHER INFORMATION CONTACT: 

Barry Costilo or Paul Nolan. FTC/S-2627 
or S-3115, Washington, DC 20580. (202) 
326-2748 or 326-2770. 

SUPPLEMENTARY INFORMATION: On 
Thursday. December 19,1991, there was 
published in the Federal Register, 56 FR 
65901, a proposed consent agreement 
with analysis In the Matter of Roberto 
Fojo, M.D., for the purpose of soliciting 
public comment. Interested parties were 
given sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of the 
order. 

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered an 
order to cease and desist, as set forth in 
the proposed consent agreement, in 
disposition of this proceeding. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or 
applies sec. 5, 38 Stat. 719, as amended; 15 
U.S.C. 45) 

Donald S. Clark. 

Secretary. 

|FR Doc. 92-6182 Filed 3-16-92; 8:45 ami 

BILLING CODE 6750-01-N 


1 Copies of the Complaint and the Decision and 
Order are available from the Commission's Public 
Reference Branch. H-130, 6th Street & Pennsylvania 
Avenue. NW.. Washington, DC 20580. 


I Dkt C-33721 

Service Corporation International; 
Prohibited Trade Practices, and 
Affirmative Corrective Actions 

AGENCY: Federal Trade Commission. 
action: Consent order. 


summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order requires, among other things, a 
Houston, Texas, based corporation to 
divest, within twelve months, four 
Pierce Brothers funeral homes, and. for 
ten years, to obtain prior Commission 
approval before acquiring any 
additional funeral homes in the San 
Bemardino/Riverside, California, areas. 

dates: Complaint and Order issued 
February 25.1992. 1 

FOR FURTHER INFORMATION CONTACT: 

Katherine Alphin, Atlanta Regional 
Office. Federal Trade Commission, 1718 
Peachtree St., NW.. room 1000, Atlanta, 
GA. 30367. (404) 347-4836. 

SUPPLEMENTARY INFORMATION: On 

Friday. December 13,1991, there was 
published in the Federal Register. 56 FR 
65088, a proposed consent agreement 
with analysis In the Matter of Service 
Corporation International, for the 
purpose of soliciting public comment. 
Interested parties were given sixty (60) 
days in which to submit comments, 
suggestions or objections regarding the 
proposed form of the order. 

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered an 
order to cease and desist, as set forth in 
the proposed consent agreement, in 
disposition of this proceeding. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 40. Interpret or 
apply sec. 5. 38 Stat. 719, as amended; sec. 7, 
38 Stat. 731, as amended; 15 U.S.C. 45.18) 

Donald S. Clark. 

Secretary. 

(FR Doc. 92-6181 Filed 3-16-92; 8:45 am) 

BILLING CODE 6750-01-M 


1 Copies of the Complaint and the Decision and 
Order are available from the Commission's Public 
Reference Branch. H-130. 6th Street & Pennsylvania 
Avenue. NW.. Washington. DC 20580. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Toxic Substances and 
Disease Registry 

(ATSDR-51J 

Quarterly Health Assessments 
Completed and Health Assessments To 
Be Conducted in Response to 
Requests From the Public 

AGENCY: Agency for Toxic Substances 
and Disease Registry (ATSDR), Public 
Health Service (PHS). Department of 
Health and Human Services (HHS). 
action: Notice. 

summary: This notice contains the 
following: 1. A list of sites for which 
ATSDR has completed a health 
assessment, or issued an addendum to a 
previously completed health 
assessment, during the period October- 
December 1991. This list includes sites 
that are on. or proposed for inclusion on, 
the National Priorities List (NPL). 2. A 
list of sites for which ATSDR, during the 
same period, has accepted a request 
from the public to conduct a health 
assessment (petitioned health 
assessment). Acceptance for a request 
for the conduct of a health assessment is 
based on a determination by the Agency 
that there is a reasonable basis for 
conducting a health assessment at the 
site. 

FOR FURTHER INFORMATION CONTACT: 

Robert C. Williams, P.E., Director, 
Division of Health Assessment and 
Consultation, Agency for Toxic 
Substances and Disease Registry, 1600 
Clifton Road, NE., Mailstop E32, Atlanta, 
Georgia 30333, telephone (404) 639-0610 
or FTS 236-0610. 

SUPPLEMENTARY INFORMATION: A list of 
completed health assessments, health 
assessments with addenda, and 
petitioned health assessments which 
were accepted by ATSDR during July- 
September 1991 was published in the 
Federal Register on December 30,1991, 
(56 FR 67322). The quarterly 
announcement is the responsibility of 
ATSDR under the regulation, Health 
Assessments and Health Effects Studies 
of Hazardous Substances Releases and 
Facilities (42 CFR part 30). This rule sets 
forth ATSDR’s procedures for the 
conduct of health assessments under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA), as amended by the 
Superfund Amendments and 
Reauthorization Act (SARA) (42 U.S.C. 
9604(i)), and appeared in the Federal 
Register on February 13,1990 (55 FR 
5136). 


Availability 

The completed health assessments are 
available for public inspection at the 
Division of Health Assessment and 
Consultation. Agency for Toxic 
Substances and Disease Registry, 
Building 33, Executive Park Drive, 
Atlanta, Georgia (not a mailing address), 
between 8 a.m. and 4:30 p.m., Monday 
through Friday except legal holidays. 
The completed health assessments are 
also available by mail through the U.S. 
Department of Commerce. National 
Technical Information Service (NTIS), 
5285 Port Royal Road, Springfield, 
Virginia 22161, or by telephone at (703) 
487—4650. There is a charge determined 
by NTIS for these health assessments. 
The NTIS order numbers are listed in 
parentheses after the site name. 

1. Health Assessments or Addenda 
Completed or Issued 

Between October 1,1991, and 
December 31.1991, health assessments 
or addenda to health assessments were 
issued for the NPL sites listed below: 

Iowa 

Northwestern States Portland Cement 
Company—Mason City—(PB92-134618) 
Sheller-Giobe Corporation Disposal— 
Keokuk—(PB92-140375) 

Michigan 

Hi-Mill Manufacturing Company— 
Highland—(PB92-111004) 

Minnesota 

Union Scrap Iron and Metal— 
Minneapolis—(PB92-140367) 

Missouri 

West Lake Landfill—Bridgeton—(PB92- 
110964) 

Oregon 

Union Pacific Railroad, Kerr McGee Tie 
Point—The Dalles—(PB92-133396) 
Pennsylvania 

Brodhead Creek—Stroudsburg—(PB92- 
134626) 

Vermont 

Burgess Brothers Landfill—Woodford— 
(PB92-134592) 

Wisconsin 

Fort Howard Paper Company Sludge 
Lagoons—Green Bay—(PB92-134600) 

2. Petition for Health Assessment 
Accepted 

Between October 1,1991, and 
December 31,1991, ATSDR determined 
that there was a reasonable basis to 
conduct a health assessment for the site 
listed below in response to requests 
from the public. As of December 31, 

1991, ATSDR initiated a health 
assessment at this site. 

Colorado 

Hansen Containers—Grand Junction 


Dated: March 11.1992. 

William L. Roper, 

Administrator, Agency for Toxic Substances 
and Disease Registry. 

|FR Doc. 92-6122 Filed 3-16-92; 8:45 am| 

BILLING CODE 4160-70-M 


(ATSDR-48J 

Change in Name of Health Assessment 
to Public Health Assessment 

agency: Agency for Toxic Substances 
and Disease Registry (ATSDR). Public 
Health Service (PHS), Department of 
Health and Human Services (HHS). 

action: Notice of change in document 
name from health assessment to public 
health assessment. 


summary: This notice serves to 
announce that ATSDR is changing the 
name of the documents curently entitled 
health assessments to public health 
assessments. The decision to make this 
change results from the need to develop 
a name that more accurately reflects the 
nature of the activities that are 
conducted when ATSDR evaluates the 
human health effects of hazardous 
substance releases into the environment. 

SUPPLEMENTARY INFORMATION: Section 
104(i)(6)(A) of the Comprehensive 
Environmental Response, 

Compensation, and Liability Act of 1980 
(CERCLA). as amended (42 U.S.C. 
9604(i)(6)(A)), requires ATSDR to 
conduct health assessments of sites on 
or proposed for inclusion on the 
National Priorities List established by 
the Environmental Protection Agency. In 
addition, section 104(i)(6)(B) of CERCLA 
provides that any person or group or 
persons may submit evidence of a 
release of or exposure to a hazardous 
substance to ATSDR and request 
ATSDR to perform a health assessment. 
Further, section 3019(b) of the Resource 
Conservation and Recovery Act of 1984 
(RCRA), as amended (42 U.S.C. 6939a) 
provides that when, in the judgement of 
the U.S. Environmental Protection 
Agency (EPA) or a state, a landfill or 
surface impoundment poses a 
substantial potential risk to human 
health, the EPA or state may request 
ATSDR to perform a health assessment. 

Specifically, section 104(i)(6)(F) of 
CERCLA and section 3019(f) of RCRA 
state: "* * # the term ‘health 
assessments’ shall include preliminary 
assessments of the potential risk to 
human health posed by individual sites 
and facilities * * V' ATSDR has 
determined through discussions with the 
public that the term “health assessment” 
does not always accurately describe the 
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activities ATSDR carries out when 
conducting a health assessment. For that 
reason, the Agency has considered 
another name for health assessments 
that better distinguishes between its 
efforts to evaluate the health status of a 
population that is potentially exposed to 
hazardous substances, and the efforts of 
a health care provider to evaluate the 
health status of an individual person. 

The practice of public health has been 
defined as the art and science of 
protecting and improving community 
health by means of preventive medicine, 
health promotion, disease control, and 
the application of social and sanitary 
sciences. A community may be defined 
as a group or class having common 
interests. The term “public health 
assessment" encompasses the art and 
science of dealing with public health 
issues related to hazardous substance 
releases into the environment, and 
imparts a sense of community 
involvement or awareness to the 
process and to the document. The 
concepts of public health and 
community are consistent with the 
intent and use of what is called a 
“health assessment" in CERCLA and 
RCRA. 

For these reasons. ATSDR is changing 
the name of the document currently 
entitled health assessment to public 
health assessment. 

FOR FURTHER INFORMATION CONTACT: 

Robert C. Williams, P.E., Director, 
Division of Health Assessment and 
Consultation, Agency for Toxic 
Substances and Disease Registry, 1600 
Clifton Road, NE, Mailstop E-32, Atlanta 
Georgia 30333, telephone (404) 639-0610 
or FTS 236-0610. 

Dated: March 11.1992. 

William L. Roper, 

Administrator, Agency for Toxic Substances 
and Disease Registry. 

|FR Doc. 92-6123 Filed 3-16-92: 8:45am] 

BILLING COO£ 4160-70-41 


Centers for Disease Control 

Request for Nominations of 
Candidates to Serve on the Clinical 
Laboratory Improvement Advisory 
Committee, Department of Health and 
Human Services 

The Public Health Service is soliciting 
additional nominations for possible 
membership on the Clinical Laboratory 
Improvement Advisory Committee. This 
committee will provide scientific and 
technical advice and guidance to the 
Secretary and the Assistant Secretary 
for Health regarding the need for, and 
the nature of, revisions to the standards 
under which clinical laboratories are 


regulated; the impact on medical and 
laboratory practice of proposed 
revisions to the standards; and the 
modification of the standards to 
accommodate technological advances. 

Nominations are being sought for the 
fields of microbiology (including 
bacteriology, mycobacteriology, 
mycology, parasitology, and virology): 
immunology (including 
histocompatibility); chemistry; 
hematology; pathology (including 
histopathology. cytology, and 
cytogenetics); and representatives of 
medical technology, public health, 
clinical practice, and consumers. 

Federal employees will not be 
considered for membership. 

Close attention will be given to 
minority and female representation; 
therefore, nominations from these 
groups are encouraged. 

The following information is 
requested: name, affiliation, address, 
telephone number, and a current 
curriculum vitae. Nominations should be 
sent, in writing, and postmarked by 
April 17,1992, to: Mr. James D. Bloom. 
Centers for Disease Control. 1600 Clifton 
Road, NE., (E-42), Atlanta, Georgia 
30333. Telephone or facsimile 
submissions cannot be accepted. 

Dated: March 11,1992. 

Elvin Hilyer, 

Associate Director for Policy Coordination . 
Centers for Disease Control. 

[FR Doc. 92-6119 Filed 3-16-92; 8:45 am] 

BILLING COOC 4160-16-44 


Food and Drug Administration 

l Docket No. 92F-0056] 

Arakawa Chemical Industries, Ltd.; 
Filing of Food Additive Petition 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Arakawa Chemical Industries, Ltd., 
has filed a petition proposing that the 
food additive regulations be amended to 
provide for the safe use of hydrogenated 
aromatic petroleum hydrocarbon resin 
in coatings on paper and paperboard in 
contact with fatty foods. 
for further information contact: 
Andrew J. Zajac, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW.. 
Washington, DC 20204. 202-254-9500. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5) (21 U.S.C. 348(b)(5))). 
notice is given that a petition (FAP 


2B4315) has been filed by Arakawa 
Chemical Industries Ltd., c/o 1001 C St. 
NW.. suite 500 West, Washington, DC 
20001. The petition proposes to amend 
the food additive regulations in § 176.170 
Components of paper and paperboard in 
contact with aqueous and fatty foods (21 
CFR 176.170) to provide for the safe use 
of hydrogenated aromatic petroleum 
hydrocarbon resin in coatings on paper 
and paperboard in contact with fatty 
foods. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c). 

Dated: March 8.1992. 

Fred R. Shank. 

Director Center for Food Safety and Applied 
Nutrition. 

1FR Doc. 92-6069 Filed 3-16-92; 8:45 am] 

BILLING CODE 4160-0144 


(Docket No. 92N-0130J 

Drug Export; Antihemophilic Factor 
(Human), Affinity Chromatography 
Purified, Solvent Detergent Treated, 
Method B 

AGENCY: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Alpha Therapeutic Corp. has filed 
an application requesting approval for 
the export of the biological product 
Antihemophilic Factor (Human), Affinity 
Chromatography Purified. Solvent 
Detergent Treated, Method B to The 
Federal Republic of Germany. 
address: Relevant information on this 
application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
1-23,12420 Parklawn Dr., Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human 
biological products under the Drug 
Export Amendments Act of 1986 should 
also be directed to the contact person. 
FOR FURTHER INFORMATION CONTACT: 
Boyd Fogle. Jr., Center for Biologies 
Evaluation and Research (HFB-120). 
Food and Drug Administration. 5600 
Fishers Lane, Rockville, MD 20857. 301- 
295-8191. 
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SUPPLEMENTARY INFORMATION: The Drug 
Export Amendments Act of 1986 (Pub. L. 
99-660) (section 802 of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 382)) provides that FDA may 
approve applications for the export of 
biological products that are not 
currently approved in the United States. 
Section 802(b)(3)(B) of the act sets forth 
the requirements that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Alpha Therapeutic Corp., 5555 Valley 
Blvd., Los Angeles, CA 90032, has filed 
an application requesting approval for 
the export of the biological product 
Antihemophilic Factor (Human), Affinity 
Chromatography Purified, Solvent 
Detergent Treated, Method B to the 
Federal Republic of Germany. 
Antihemophilic Factor (Human), Affinity 
Chromatography Purified, Solvent 
Detergent Treated, Method B is intended 
for use in the treatment of congenital, 
acquired factor VIII deficiency, or Von 
Willebrand’s disease associated with 
factor VIII deficiency. The applicaion 
was received and filed in the Center for 
Biologies Evaluation and Research on 
February 24,1992, which shall be 
considered the filing date for purposes 
of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by March 27,1992, 
and to provide and additional copy of 
the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (section 
802 (21 U.S.C. 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 


to the Center for Biologies Evaluation 
and Research (21 CFR 5.44). 

Dated: March 6.1992. 

Thomas S. Bozzo, 

Director. Office of Compliance, Center for 
Biologies Evaluation and Research. 

[FR Doc. 92-6124 Filed 3-16-92; 8:45 am) 

BILLING CODE 4160-01-14 


Public Health Service 

Indian Health Service; Statement of 
Organization, Functions, and 
Delegations of Authority 

Part H, Chapter HG (Indian Health 
Service) of the Statement of 
Organization, Functions, and 
Delegations of Authority of the 
Department of Health and Human 
Services, Public Health Service (PHS), 
Chapter HG, Indian Health Service 
(IHS), 52 FR 47053-67, December 11, 
1987, as most recently amended at 57 FR 
4051, February 3,1992, is amended to 
reflect the establishment of an 
organization substructure for the Navajo 
Area Office to more accuratley reflect 
current activities in the Area. 

Under Chapter HG, Section HG-20, 
Functions, after the statement for the 
IHS Area Office (HGF), Information and 
Resources Management Programs, insert 
the following: 

Navajo Area Office (HGF]) 

Office of the Area Director (HGFJl). 

(1) Plans, develops, and directs the 
Area Program within the framwork of 
Indian Health Service (IHS) policy in 
pursuit of the IHS mission; (2) delivers 
and ensures the delivery of high quality 
comprehensive health services; (3) 
coordinates the IHS activities and 
resources internally and externally with 
those of other governmental and non- 
govermental programs; (4) promotes 
optimum utilization of health care 
services through management and 
delivery of services to American Indians 
and Alaska Natives; (5) ensures the full 
application of the principles of Indian 
preference and Equal Employment 
Opportunity (EEO); and (6) provides 
Indian tribes and other Indian 
community groups with optional ways of 
participating in the Indian health 
programs including an opportunity to 
participate in developing the goals and 
objectives for the Navajo Area IHS. 

Office of Administration and 
Management (HGFJ2) 

(1) Plan, directs, and coordinates Area 
activities in policy, internal controls, 
financial mangement, personnel 
management, third-party 


reimbursements, contract health service, 
grants and contracts management, 
procurement, real and personal property 
accountability/management, and 
administrative services; (2) functions as 
the Area advisor on all organization and 
mangement policy activities; and (3) 
provides guidance and assistance to 
service units in the overall development, 
planning, and implementation of 
administrative functions. 

Office of Environmental Health and 
Engineering (HGFJ3). 

(1) Establishes policies related to Area 
health care and sanitation facilities 
planning, construction, operations, and 
maintenance; (2) provides leadership, 
guidance, and coordination to the 
overall Area facilities management 
programs; (3) develops and coordinates 
program requirements for the plannig, 
design, and evaluation of health care 
and sanitation facilities; and (4) 
develops, coordinates, and evaluates 
technical standards, guides, and plans 
for health care and sanitation facilities 
construction requirements within the 
Area. 

Office of Program Planning and 
Evaluation (HGFJ4) 

(1) Serves as the Area’s primary staff 
element and principal source of advice 
on program planning and evaluation; (2) 
plans, develops, directs, coordinates, 
and monitors statistical reporting 
systems providing data for measuring 
health status and appraising program 
activities; (3) maintains, analyzes, and 
publishes statistical data on morbidity, 
mortality, and related demographic data 
concerning the Indian population; (4) 
provides statistical advice and 
information to all organizational entities 
of the Area for projects dealing with 
policy formulation, budget preparation/ 
justification, program planning/ 
evaluation, health status assessment, 
health systems description, resource 
requirements and location, and health 
research; (5) coordinates 
communications between the Area, 
service units, PHS, and HHS on matters 
involving long-range planning and 
evaluations of program performance; (6) 
coordinates activities within the Area 
which compare the costs of programs 
with their benefits, including but not 
limited to. the preparation and 
implementation of comprehensive 
program evaluation plans; (7) solicits 
and monitors evaluation projects 
consistent with Area priorities; and (8) 
conducts policy analysis and research 
for program accountability and 
evaluation to assist management in 
program policy decision making. 
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Office of Health Programs (HGFJ5) 

(1) Provides consultation and 
technical assistance to all operating and 
management levels of the Area and to 
tribes in the design and implementation 
of health program services delivery 
systems; (2) provides guidance and 
support to all field activities related to 
the day-to-day delivery of health care; 

(3) provides Area-wide leadership to 
health programs in relation to IHS goats, 
objectives, policies, and priorities; (4) 
provides leadership in the development 
and implementation of health care 
standards, quality control/assurance, 
and risk management activities; (5) 
conducts reviews of health programs; 
and (6) provides direction, guidance, and 
coordination for health manpower 
recruitment activities. 

Office of Tribal Affairs (HGFJ6) 

(1) Coordinates the development of 
optional and supportive relationships 
with the local tribal government; (2) 
provides advice on the effect and impact 
of IHS policies, plans, programs, and 
operations on tribal operations and 
relationships; (3) provides guidance on 
new methods and techniques for Indian 
community participation in and 
management of their health programs; 
and (4) provides technical assistance to 
the tribe in such areas as resource 
development, health planning, health 
board, and staff training. 

Navajo Area service Units (HGFJA 
Through HGFJE. HGFJG. HGFfH, and 
HGFJJ) 

Chinle Service Unit (HGFJA); 
Crownpoint Service Unit (HGFJB); Fort 
Defiance Service Unit (HGFJC); Gallup 
Service Unit (HGFJD); Kayenta Service 
Unit (HGFJE); Tuba City Service Unit 
(HGFJG); Winslow Service Unit 
(HGFJH); and Shiprock Service Unit 
(HGFJJ). (1) Plans, develops, and directs 
health programs within the framework 
of IHS policy and mission; (2) promotes 
activities to improve and maintain the 
health and welfare of the service 
population; (3) delivers quality health 
services with available resources; (4) 
coordinates service unit activities and 
resources with those of other 
governmental and non-governmental 
programs; (5) participates in the 
development and demonstration of 
alternative means and techniques of 
health services management and health 
care delivery; (6) provides Indian tribes 
and other Indian community groups with 
optimal means of participating in service 
unit programs; and (7) encourages and 
supports the development of individual 
and tribal entities in the managment of 
the service unit. 


Under Section HG-30, Order of 
Succession, following item number (5) 
add: During the absence or disability of 
the Area Director of the Navajo Area 
Office, or in the event of a vacancy in 
that office, the first Area official listed 
below who is available shall act as the 
Area Director, except that during a 
period of planned absence, the Area 
Director may specify a different order of 
succession. The order of succession will 
be: 

(1) Chief Medical Officer, Office of the 
Area Director. 

(2) Executive Officer, Office of the Area 
Director. 

(3) Associate Director. Office of 
Environmental 1 Ieaith and Engineering. 

(4) Program Analysis Officer. Office of 
Program Planning and Evaluation. 

(5) Area Nurse Consultant, Nursing 
Services Divsion. 

(6) Tribal Affairs Officer. Office of Tribal 
Affairs. 

Section HG-AO Delegations of Authority 

Add the following new paragraph: All 
delegations and redelegations of 
authority made to IHS Area Offices 
which were in effect immediately prior 
to this reorganization, and which are 
consistent with the reorganization of 
January 18.1989 shall continue in effect 
pending further redelegation. 

Dated: March 11,1992. 

Everett R. Rhoades. 

Assistant Surgeon General Director. 

(FR Doc 92-6208 Filed 3-16-92; 8:45 am) 
BILLING CODE 4160-16-M 


Social Security Administration 

Redelegation of Authority to Report to 
the Congress and to Publish in the 
Federal Register Proposed Changes in 
the Social Security Number Card 

Section 274A(d)(3)(A) of the 
Immigration and Nationality Act (the 
Act) states that the President may not 
implement a “major change” in the 
national employment verification 
system unless the President notifies the 
Congress of the change and publishes 
the substance of such a change in the 
Federal Register. 8 U.S.C. 1324a(d)(3)(A). 
The Act also defines the term “major 
change” to include a change in the 
Social Security number card. 8 U.S.C. 
1324a(d)(3)(D). On February 10.1992, the 
President delegated to the Secretary of 
Health and Human Services (the 
Secretary) the authority to notify the 
Congress of a change in the Social 
Security number card and to publish the 
substance of such a change in the 
Federal Register, to the extent required 
by section 274A(d)(3)(A) of the Act. The 


Secretary was authorized to redelegate 
these functions. 

Notice is hereby given that the 
Secretary has redelegated to the 
Commissioner of Social Security (the 
Commissioner): 

(1) The authority to prepare and 
transmit to the Committee on the 
Judiciary and the Committee on Ways 
and Means of the House of 
Representatives and to the Committee 
on the Judiciary and the Committee on 
Finance of the Senate a w r ritten report 
regarding the substance of any proposed 
change in Social Security number cards, 
to the extent required by section 
274A(d)(3)(A) of the Act, and 

(2) The authority to cause to have 
published in the Federal Register the 
substance of any change in the Social 
Security number card so proposed and 
reported to the designated congressional 
committees, to the extent required by 
section 274A(d)(3)(A) of the Act. 

(3) The authority redelegated to the 
Commissioner by this statement may be 
redelegated by the Commissioner to 
appropriate officials of the Social 
Security Administration. 

This redelegation to the Commissioner 
is effective on the date that it is 
published in the Federal Register. I 
affirm and ratify any actions by the 
Commissioner which may constitute the 
exercise of this authority before the date 
that notice of this redelegation is 
published in the Federal Register. 

Dated: March 6.1992. 

Louis W. Sullivan, 

Secretary. 

|FR Doc. 92-6201 Filed 3-16-92; 8:45 am) 
BILLING COOE 4190-11-M 


I Social Security Acquiescence Ruling 92- 
2(6)1 

Difford v. Secretary of Health and 
Human Services, 910 F.2d 1316 (6th 
Clr. 1990), Reh’g Denied, February 7, 
1991— Scope of Review on Appeal in a 
Medical Cessation of Disability Case 

agency; Social Security Administration. 
HHS. 

ACTION: Notice of Social Security 
Acquiescence Ruling. 

SUMMARY: In accordance with 20 CFR 
422.406(b)(2) published January 11.1990 
(55 FR 1012). the Commissioner of Social 
Security gives notice of Social Security 
Acquiescence Ruling 92-2(6). 

effective DATE: March 17.1992. 

FOR FURTHER INFORMATION CONTACT: 

Darlynda Bogle. Litigation Staff, Social 
Security Administration. G401 Security 
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Blvd.. Baltimore, MD 21235, (410) 965- 
4237. 

SUPPLEMENTARY INFORMATION: Although 
not required to do so pursuant to 5 
U.S.C. 552 (a)(1) and (a)(2), we are 
publishing this Social Security 
Acquiescence Ruling in accordance with 
20 CFR 422.406(b)(2). 

A Social Security Acquiescence 
Ruling explains how we will apply a 
holding in a decision of a United States 
Court of Appeals that we determine 
conflicts with our interpretation of a 
provision of the Social Security Act or 
regulations when the Government has 
decided net to seek further review of 
that decision or is unsuccessful on 
further review. 

We will apply the holding of the Court 
of Appeals decision as explained in this 
Social Security Acquiescence Ruling to 
coses at the disability hearing/ 
reconsideration, Administrative Law 
Judge and Appeals Council levels within 
the Sixth Circuit. This Social Security 
Acquiescence Ruling will apply to all 
determinations and decisions made on 
or after March 17,1992. If we made a 
determination or decision on the 
medical cessation of your disability 
between August 10,1990, the date of the 
Court of Appeals* decision and March 
17,1992, the effective date of this Social 
Security Acquiescence Ruling, you may 
request application of the Social 
Security Acquiescence Ruling to your 
claim if you first demonstrate, pursuant 
to 20 CFR 404.985(b), that application of 
the Ruling could change our prior 
determination or decision. 

If this Social Security Acquiescence 
Ruling 16 later rescinded as obsolete, we 
will publish a notice in the Federal 
Register to that effect as provided for in 
20 CFR 404.985(e). If we decide to 
relitigate the issue covered by this 
Social Security Acquiescence Ruling as 
provided for by 20 CFR 404.985(c), we 
will publish a notice in the Federal 
Register stating that we will apply our 
interpretation of the Act or regulations 
involved and explaining why we have 
decided to relitigate the issue. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 93.802 Social Security- 
Disability Insurance; 93.803 Social Security— 
Retirement Insurance; 93.805 Social 
Security—Survivor’s Insurance) 

Dated: November 27,1991. 

Gwendolyn S. King, 

Con, n i iss loner of Social Security. 

Acquiescence Ruling 92-2(6) 

Difford v. Secretary of Health and 
Human Services , 910 F.2d 1316 (8th Cir. 
1990), reh'g denied , February 7,1991— 
Scope of Review on Appeal in a Medical 


Cessation of Disability Case—Title II of 
the Social Security Act. 

issue 

Whether in deciding the appeal of a 
determination that an individual's 
disability has medically ceased, the 
adjudicator must consider the issue of 
the individual's disability through the 
date of the Secretary’s Final decision, 
rather than deciding the appeal based 
on the issue of continuing disability only 
through the date of the initial cessation 
determination. 

Statute/Regulation/Ruling Citation 

Section 223(f) of the Social Security 
Act (42 U.S.C. 423(f)), 20 CFR 404.1579, 
404.1589, 404.1590, 404.1594. 

Circuit 

Sixth (Kentucky, Michigan, Ohio, 
Tennessee) 

Difford v. Secretay of Health and 
Human Sendees , 910 F.2d 1316 (6th Cir. 
1990), reh'g denied , February 7,1991. 

Applicability of Ruling 

The court's holding affects only cases 
at the disability hearing/ 
reconsideration. Administrative Law 
Judge and Appeals Council levels. 
Therefore, this Ruling applies only to 
determinations or decisions made at 
those levels. 

Description of Case 

On October 19,1976, the plaintiff 
applied for disability benefits. It was 
determined that he was disabled 
effective April 2,1376. In June 1982, he 
was notified of a proposal to terminate 
his benefits because current medical 
records showed that he was no longer 
disabled. Benefits were terminated as of 
August 31,1982. The plaintiffs request 
for reconsideration was denied and he 
did not pursue any further appeal. 

The plaintiff filed a new application 
on May 16,1983. This application was 
denied initially and throughout the 
administrative review process, 
culminating in the Appeals Council 
denying the plaintiffs request for review 
on April 13,1984. The plaintiff did not 
file any action in court to challenge the 
final decision of the Secretary. 

In June 1984, the plaintiff obtained 
employment. On January 2,1985, he 
injured his knee and back in an accident 
at work. He had surgery on his right 
knee in January 1985 and became 
unemployed. 

Because the plaintiff was a member of 
the Holden class (Holden v. Heckler , 584 
F.Supp. 463 (N.D. Ohio 1984), an Ohio 
class action which successfully 
challenged the Secretary’s former 
policies and procedures used in 


continuing disability reviews), he 
received notice in February 1985 that he 
had the right to apply for reinstatement 
of his disability benefits and to have his 
claim reviewed under the appropriate 
medical improvement standard. He 
requested review of his case on March 
19,1985. The Secretary determined, both 
initially and on reconsideration, that the 
original termination decision was 
correct. On January 28,1988. after 
considering only the evidence of the 
plaintiffs condition through June 1982, 
an Administrative Law Judge issued a 
decision finding that the plaintiffs 
disability had ceased as of June 1982 
because his condition had medically 
improved. The Appeals Council denied 
the request for review. Accordingly, the 
Administrative Law Judge's decision 
became the final decision of the 
Secretary. The plaintiff then sought 
judicial review. 

In affirming the Secretary's cessation 
decision, the district court noted that the 
plaintiff had worked for six months after 
it had been determined that his 
disability had ceased. The court found 
that the plaintiffs knee and arthritis 
impairments as of the time of the 
Administrative Law Judge hearing were 
a direct result of his 1985 job-related 
accident. Therefore, the court concluded 
that the relevant time frame for 
consideration of cessation of disability 
was 1976-1982. The plaintiff then 
appealed to the United States Court of 
Appeals for the Sixth Circuit. 

Holding 

The Sixth Circuit stated that the case 
turned “on the correct interpretation of 
certain provisions of section 2(a) of 
* * * Public Law 93-4G0, 98 Stat. 1794 
(1984), codified at 42 U.S.C. 423(f), which 
sets the standard of review for 
termination of disability benefits." 

Those provisions, in relevant part, 
provide as follows: 

A recipient of benefits under this title or 
title XVIII besed cn the disability of any 
individual may be determined not to be 
entitled to such benefits on the basis of a 
finding that the physical or mental 
impairment on the basis of which such 
benefits are provided has ceased, docs not 
exist, or is not disabling only if such finding 
is supported by— 

(1) substantial evidence which 
demonstrates that— 

(A) there has been any medical 
improvement in the individual's impairment 
or combination of impairments (other than 
medical improvement which is not related to 
the individual's ability to work), and 

(B) the individual is now able to engage in 
substantial gainful activity * * * 







9264 


Federal Register / Vol. 57, No. 52 / Tuesday. March 17, 1992 / Notices 


Any determination under this section shall 
be made on the basis of all the evidence 
available in the individual s case Hie. 
including new evidence concerning the 
individual's prior or current condition which 
is presented by the individual or secured by 
the Secretary. (Emphasis added.) 

The court held that: 

the plain meaning of statutory references to 
"now" or "current" compels a consideration 
of an individual’s ability to perform 
substantial gainful activity at the time of the 
hearing. * * * We note, however, that 
interpretation of section 423(f) to require 
assessment of Difford's condition as of the 
1988 hearing does not preclude a finding by 
the Secretary that the length of time of 
Difford's employment * * ’ is a period of 
non-disability for which benefits may be 
withheld. 

910 F.2d at 1320. emphasis added. 

Statement as To How Difford Differs 
From SSA Policy 

SSA interprets the term “current,” as 
used in the statutory and regulatory 
language concerning termination of 
disability benefits, to relate to the time 
of the cessation under consideration in 
the initial determination of cessation. In 
making any initial determination that a 
claimant’s disability has ceased, SSA 
considers the claimant's condition at the 
time SSA is making the initial 
determination. In deciding the appeal of 
that cessation determination, the 
Secretary considers what the claimant's 
condition was at the time of the 
cessation determination, not the 
claimant’s condition at the time of the 
disability hearing/reconsideration 
determination, ALJ decision or Appeals 
Council decision. However, if the 
evidence indicates that the claimant’s 
condition may have again become 
disabling subsequent to the cessation of 
his or her disability or that he or she has 
a new impairment, the adjudicator 
solicits a new application. 

The Sixth Circuit Court of Appeals 
has found that, in reviewing a cessation 
determination, SSA must consider the 
claimant’s condition through the date of 
the Secretary’s final determination or 
decision. 

Explanation of How SSA Will Apply 
This Decision Within the Circuit 

This Ruling applies to cases involving 
claimants who reside in Kentucky, 
Michigan, Ohio, or Tennessee at the 
time of the determination or decision at 
the disability hearing/reconsideration, 
the Administrative Law Judge or 
Appeals Council levels. 

In making a determination or decision 
concerning whether or not an 
individual’s disability has ceased, the 
disability hearing officer, Administrative 
Law Judge or Appeals Council may not 


limit consideration to the period of time 
ending with the date disability was 
initially determined to have ceased, but 
must also give consideration to the 
individual’s ability to perform 
substantial gainful activity through the 
date on which the appeal determination 
or decision is being made. 

The adjudicator will consider whether 
the initial cessation determination was 
correct. If the adjudicator determines 
that the initial cessation was correct, he 
or she will then consider whether the 
claimant has again become disabled at 
any time through the date of his or her 
determination or decision as a result of 
a worsening of an existing impairment 
or by the onset of a new impairment. If. 
on the other hand, the adjudicator 
determines that the initial cessation 
determination was not correct, the 
adjudicator will determine if the 
evidence establishes medical 
improvement as a basis for termination 
of benefits as of any time through the 
date of his or her determination or 
decision. In every case where it is 
established that the claimant was not 
continuously disabled through the date 
of the appeal determination, the 
adjudicator will fully explain the basis 
for the conclusions reached, and will 
state the month that the claimant’s 
disability ended, and, if applicable, the 
month a new disability began and any 
intervening months of nondisability. 

[FR Doc. 92-8163 Filed 3-16-92; 8:45 am] 

BILLING CODE 4190-29-M 


(Social Security Ruling SSR 92-3c] 

Timely Filing for Attorney Fees Under 
the Equal Access to Justice Act 

agency: Social Security Administration, 
HHS. 

action: Notice of Social Security Ruling. 

summary: In accordance with 20 CFR 
422.406(b)(1), the Commissioner of 
Social Security gives notice of Social 
Security Ruling 92-3c. This Ruling, 
based on the Supreme Court’s decision 

in Melkonyan v. Sullivan ,_U.S. 

_, 111 S. Ct. 2157 (1991), concerns the 

timely filing for attorney fees under the 
Equal Access to Justice Act (EAJA)— 
whether an administrative decision 
rendered following a court remand is a 
“final judgment’’ within the meaning of 
the EAJA. 

EFFECTIVE DATE: March 17,1992. 

FOR FURTHER INFORMATION CONTACT: 

Joanne K. Castello, Office of 
Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore. MD 21235, (410) 
965-1711. 


SUPPLEMENTARY INFORMATION: Although 
we are not required to do so pursuant to 
5 U.S.C. 552(a)(1) and (a)(2), we are 
publishing this Social Security Ruling in 
accordance with 20 CFR 422.406(b)(1). 

Social Security Rulings make 
available to the public precedential 
decisions relating to the Federal old-age, 
survivors, disability, supplemental 
security income, and black lung benefits 
programs. Social Security Rulings may 
be based on case decisions made at all 
administrative levels of adjudication, 
Federal court decisions, Commissioner’s 
decisions, opinions of the Office of the 
General Counsel, and other policy 
interpretations of the law and 
regulations. 

Although Social Security Rulings do 
not have the force and effect of the law 
or regulations, they are binding on all 
components of the Social Security 
Administration, in accordance with 20 
CFR 422.406(b)(1), and are to be relied 
upon as precedents in adjudicating other 
cases. 

If this Social Security Ruling is later 
superseded, modified, or revoked, we 
will publish a notice in the Federal 
Register to that effect. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 93.802 Social Security- 
Disability Insurance; 93.803 Social Security- 
Retirement Insurance; 93.805 Social 
Security—Survivor's Insurance; 93.806 
Special Benefits for Disabled Coal Miners: 
93.807 Supplemental Security Income.) 

Dated: March 2.1992. 

Gwendolyn S. King, 

Commissioner of Social Security. 

Sections 205(g) and 1631(c)(3) of the 
Social Security Act (42 U.S.C. 405(g) and 
1383(c)(3)) Timely Filing for Attorney 
Fees Under the Equal Access to Justice 
Act 

Melkonyan v. Sullivan , - U.S -, 

111 S. Ct. 2157 (1991) 

This Ruling concerns the timely Tiling 
for attorney fees under the Equal Access 
to Justice Act (EAJA)—whether an 
administrative decision rendered 
following a court remand is a “final 
judgment” within the meaning of the 
EAJA. 

The claimant applied for and was 
denied supplemental security income 
(SSI) benefits based on disability. He 
then filed suit in United States District 
Court, seeking review of the Secretary’s 
final decision denying his application for 
SSL While his case was pending, the 
claimant filed a second application, 
accompanied by new evidence of 
disability, and was awarded benefits. 
The Secretary requested that the court 
remand the first claim for 
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reconsideration. The court granted the 
Secretary’s remand motion. On remand, 
the adverse decision was vacated and 
the claimant was found disabled as of 
his original application date. 

Over a year later, the claimant 
applied to the district court for 
attorney’s fees under the EAJA, which 
permits an award of fees and other 
expenses to a party prevailing against 
the United States "in any civil action 
* * * in any court, "28 U.S.C. 
2412(d)(1)(A), when application is made 
within 30 days of "final judgment in the 
action." 28 U.S.C. 2412(d)(1)(B). The 
court denied the request on the ground 
that the Secretary’s decision to deny the 
first application had been substantially 
justified. However, the Court of Appeals 
vacated, concluding that the claimant's 
application was untimely because the 
administrative decision on remand was 
a "final judgment" which started the 30- 
day period. 

The Supreme Court held that the 
EAJA’8 plain language makes clear that 
a "final judgment" for purposes of 28 
U.S.C. 2412(d)(1)(B) is a judgment 
rendered by a court that terminates the 
civil action for which EAJA fees may be 
received. EAJA's definition of "final 
judgment" does not include 
administrative agencies' decisions. 

The Supreme Court also held that a 
district court may remand a final 
decision of the Secretary only as 
provided in sentences four and six of 
section 205(g) of the Social Security Act; 

(1) In conjunction with a judgment 
affirming, modifying, or reversing the 
Secretary’s decision (sentence four); or 

(2) in light of additional evidence 
without any substantive ruling as to the 
correctness of the Secretary’s decision, 
but only if the claimant shows good 
cause for failing to present the evidence 
earlier (sentence six). In so holding, the 
Supreme Court closely examined the 
legislative history associated with the 
1980 Amendments to section 205(g) of 
the Social Security Act and concluded 
that Congress intended to limit the 
courts' authority to enter remand orders. 

The Supreme Court was not certain 
whether the district court's order in this 
case was a sentence six remand 
because the record did not clearly 
indicate what the district court intended 
by its disposition. Accordingly, the 
Supreme Court vacated the judgment of 
the Court of Appeals and remanded the 
case for the district court to clarify its 
remand order. 

O'Connor, Supreme Court Justice: 

A party that prevails against the United 
States in a civil action is entitled, in certain 
circumstances, to an award of attorney's fees, 
court costs, and other expenses. Equal 


Access to justice Act (EAJA), 28 U.S.C. 2412. 
Among other requirements, the prevailing 
party must submit to the court an application 
for fees and expenses “within thirty days of 
final judgment in the action." Section 
2412(d)(1)(B). This case requires us to decide 
whether an administrative decision rendered 
following a remand from the District Court is 
a "final judgment" within the meaning of 
EAJA. 

I 

In May 1982, petitioner Zakhar Melkonyan 
filed an application for disability benefits 
under the Supplemental Security Income 
(SSI) program established by Title XVI of the 
Social Security Act, 42 U.S.C. 1381 et seq. 
Following a hearing, an Administrative Law 
judge (ALj) concluded that petitioner was not 
disabled within the meaning of the Act. The 
Appeals Council denied review of the ALJ's 
decision. In June 1984, petitioner timely filed 
a complaint in the United States District 
Court for the Central District of California 
seeking judicial review pursuant to 42 U.S.C. 
1383(c)(3), which incorporates the review 
provisions of 42 U.S.C. 405(g). 

On May 30,1984, shortly before filing the 
complaint, petitioner filed a second 
application for SSI disability benefits 
accompanied by new evidence of disability. 
In August 1984, petitioner's second 
application was approved as of the date it 
was filed. He then sought summary judgment 
in his action to review the administrative 
decision denying his first application for 
benefits. The Secretary cross-filed for 
summary judgment. 

While the summary judgment motions were 
pending, the Secretary requested that the 
case be remanded to the Appeals Council so 
the first application could be reconsidered in 
light of the new evidence. Petitioner initially 
opposed the Secretary’s remand request 
arguing that evidence already in the record 
amply established his disability. Three 
months later, however, citing failing health 
and the prospect of increased medical 
expenses, petitioner moved the court to 
"either issue (the decision) or remand the 
cause to the Secretary." App. 9-10. In 
response, on April 3,1985, the District Court 
entered a "judgment" which read In its 
entirety; 

"Defendant'8 motion ot remand, concurred 
in by plaintiff, is granted. The matter is 
remanded to the Secretary for all further 
proceedings." App. 11. 

One month after the remand the Appeals 
Council vacated the ALJs prior decision and 
found petitioner disabled as of the date of his 
orginial SSI application. That decision 
granted petitioner all the relief he had 
initially requested. 

More than a year later, petitioner applied 
to the District Court for attorney's fees under 
EAJA. The Magistrate recommended that the 
fee application be denied, concluding that the 
Secretary’s decision to deny the first 
application was "substantially justified" at 
the time because the original record did not 
establish that petitioner was disabled. App. 
29-21. The District Court agreed and denied 
the fee request. 

The Court of Appeals for the Ninth Circuit 
vacated the District Court's judgment. It 


agreed that petitioner was not eligible for 
attorney’s fees under EAjA, but for a 
different reason. Melkonyan v. Heckler, 895 
F.2d 558 (1990). The Court of Appeals noted 
that EAJA requires an application for fees to 
be filed within 30 days of the "final judgment 
in the action," a term defined in the statute as 
a "judgment that is final and not appealable." 
Id., at 557 (citing 28 U.S.C. 2412(d)(2)(G)). In 
the court’s view, its task was to determine 
when that "final and not appealable" 
judgment was rendered. 895 F.2d, at 557. 

The Court of Appeals recognized that the 
District Court’s order remanding the case to 
the Secretary was not a "final judgment" 
because both parties anticipated further 
administrative proceedings. Id., at 557-558. 
On remand, the Appeals Council reversed 
itself and held for petitioner; having won all 
he had asked for, there was no reason to 
return to the District Court. Under those 
circumstances the Court of Appeals 
concluded that the Appeals Council's 
decision to award benefits was. in effect, a 
"final judgment" under EAJA, thereby 
commencing the 30-day period for filing the 
fee application. Id., at 558-559. Because 
petitioner waited more than a year after the 
Appeals Council's decision, his application 
was untimely. Id., at 559. We granted 

certiorari, 498 U.S.__ 111 S.Ct. 669,112 

LEd.2d 662 (1991), and now vacate the 
judgment of the Court of Appeals. 

II 

The language of the relevant EAJA statute, 
section 2412, provides: 

"(A) Except as otherwise specifically 
provided by statute, a court shall award to a 
prevailing party other than the United States 
fees and other expenses, * * * incurred by 
that party in any civil action (other than 
cases sounding in tort), including proceedings 
for judicial review of agency action, brought 
by or against the United States in any court 
having jurisdiction of that action, unless the 
court finds that the position of the United 
States was substantially justified or that 
special circumstances make an award unjust. 

"(B) A party seeking an award of fees and 
other expenses shall, within thirty days of 
final judgment in the action, submit to the 
court an application for fees and other 
expenses which shows that the party is a 
prevailing party and is eligible to receive an 
award under this susbsection * * 28 

U.S.C. 2412(d)(1) (A), (B) (emphasis added). 

Petitioner argues that his provision is most 
naturally read to mean that it is the court 
before which the civil action is pending that 
must render the "final judgment" that starts 
the running of the 30~day EAJA filing period. 
Brief for Petitioner 13. We agree. As the 
highlighted language indicates, subsections 
(d)(1)(A) and (d)(1)(B) work in tandem. 
Subsection (d)(1)(A) authorizes the awarding 
of fees to parties that prevail against the 
United States in nontort civil actions, subject 
to qualifications not pertinent here. 

Subsection (d)(1)(B) explains what the 
prevailing party must do to secure the fee 
award. The requirement that the fee 
application be filed within 30 days of "final 
judgment in the action” plainly refers back to 
the "civil action * • * in any court" in 
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(d)(1)(A). The plain language makes clear that 
a “final judgment** under 5 2412 can only be 
the judgment of a court of law. This reading 
is reinforced by the contrast between 2412 
and 5 U.S.C. 504(a). Section 504 was enacted 
at the same time as 9 2412. and is the only 
par to the EAJA that allows fees and 
expenses for administrative proceedings 
conducted prior to the filing of a civil action. 
The pertinent language of section 504(a)(2) 
largely mirrors that of section 2412(d)(1)(B), 
with one notable exception: it states that a 
“party seeking an award of fees and other 
expenses shall, within thirty days of a final 
disposition in the adversary adjudication ." 
file an application for fees. 5 U.S.C. 504(a)(2). 
Clearly Congress knew how to distinguish 
between a “final judgment in [an] action** and 
a “final disposition in [an] adversary 
adjudication." One is rendered by a court; the 
other includes adjudication by an 
administrative agency. 

The Secretary’s sole argument to the 
contrary rests on the 1985 amendments to 
EAJA, which added a definition of “final 
judgment" to 2412. Traditionally, a “final 
judgment" is one that is final and appealable. 
See Fed.Rule Civ.Proc. 54(a) (" ‘Judgment' as 
used in these rules includes a decree and any 
order from which an appeal lies’’); Sullivan v. 

Finkelstein. 490 U S. - _, 110 S.Ct. 

2658, 2665,110 L.Ed.2d 563 (1990) (" ‘final 
judgments’ are at the core of matters 
appealable under 1291"). Under 2412 as 
amended, however, a “final judgment" is one 
that is “final and not appealable." 28 U.S.C. 
2412(d)(2)(G) (emphasis added). In the 
Secretary’s view, “[tjhis significant departure 
from the usual characteristi[c) of a ‘judgment* 
entered by a court" dictates a different 
understanding of how the phrase “final 
judgment" is used in section 2412(d)(1)(B). 
Brief for Respondent 20. The Secretary argues 
that under the revised statute, a “final 
judgment" includes not only judgments 
rendered by a court, but also decisions made 
by administrative agencies. Ibid. 

We reject this argument. Section 
2412(d)(1)(B) does not speak merely of a 
“judgment." it speaks of a “final judgment in 
the action ." As we have explained, the 
“action" referred to in subsection (d)(1)(B) is 
a “civil action * * * in any court" under 
Bubsection (d)(1)(A). The Secretary’s 
suggested interpretation of “final judgment" 
does not alter this unambiguous requirement 
of judgment by a court. 

As for why Congress added the unusual 
definition of “final judgment." the answer is 
clear. “The definition “ * * was added in 
1985 to resolve a conflict in the lower courts 
on the question whether a ’judgment’ was to 
be regarded as 'final' for EAJA purposes 
when it was entered, or only when the period 
for taking an appeal had lapsed." Brief for 
Respondent 20 (footnote omitted). The Ninth 
Circuit had held that the 30-day EAJA filing 
period began to run when the District Court 
entered judgment. McQuiston v. Marsh, 707 
F.2d 1082,1085 (1983). The Seventh Circuit 
rejected this view, holding that the EAJA 
filing period should be deemed to begin only 
after the time for taking an appeal from the 
District Court judgment had expired. 
McDonald v. Sshweiker, 728 F.2d 311, 314 
(1983) Accord. Massachusetts Union of 


Public Housing Tenants. Inc. v. Pierce. 244 
U.S. App.D.C. 34. 30, 755 F.2d 177,179 (1985). 

Congress responded to this split in the 
federal courts by explicitly adopting and 
ratifying the McDonald approach. S.Rep. No. 
98-586. p. 18 (1984) (“The Committee believes 
that the interpretation of the court in 
/McDonaldj is the correct one"). See also 
H.R.Rep. No. 98-992, p.14 (1984) ("The term 
‘final judgment' has been clarified to mean a 
judgment the time to appeal which has 
expired for all parties’’); H.R.Rep. No. 99-120, 
p. 18 (1985). There simply is no evidence to 
support the argument the Secretary now 
advances—that, in defining "final judgment" 
so as to resolve an existing problem. 

Congress also intended, sub silentio, to alter 
the meaning of the term to include a final 
agency decision. W'e conclude a final agency 
decision. We conclude that, notwithstanding 
the 1985 amendment. Congress’ use of 
“judgment" in 28 U.S.C. 2412 refers to 
judgments entered by a court of law, and 
does not encompass decisions rendered by 
an administrative agency. Accordingly, we 
hold that a "final judgment" for purposes of 
28 U.S.C 2412(d)(1)(B) means a judgment 
rendered by a court that terminates the civil 
action for which EAJA fees may be received. 
The 30-day EAJA clock begins to run after the 
time to appeal that “final judgment" has 
expired. 

Our decision In Sullivan v. Hudson. 490 
U.S. 877,109 S.Ct. 2248,104 LEd.2d 941 
(1989), is not to the contrary. The issue in 
Hudson was whether, under 2412(d), a “civil 
action" could include administrative 
proceedings so that a claimant could receive 
attorney’s fees for work done at the 
administrative level following a remand by 
the District Court. We explained that certain 
administrative proceedings are "so intimately 
connected with judicial proceedings as to be 
considered part of the 'civil action' for 
purposes of a fee award." Id., at 892,109 
S.Ct., at 2258. We defined the narrow class of 
qualifying administrative proceedings to be 
those "where ‘a suit has been brought in a 
court,’ and where ‘a formal complaint with 
the jurisdiction of a court of law’ remains 
pending and depends for its resolution upon 
the outcome of the administrative 
proceedings.”Ibid, (emphasis added). 

Hudson thus stands for the proposition that 
in those cases where the district court retains 
jurisdiction of the civil action and 
contemplates entering a final judgment 
following the completion of administrative 
proceedings, a claimant may collect EAJA 
fees for work done at the administrative 
level. Ibid. “We did not say that proceedings 
on remand to an agency are 'partand parcel’ 
of a civil action in federal district court for all 
purposes.. . .“ Sullivan v. Finkelstein. supra, 
496 U.S., at-, 110 S.Ct., at 2668-2667. 

Ill 

Having decided that EAJA requires a “final 
judgment" entered by a court, it is obvious 
that no “final judgment" was entered in this 
case before petitioner initiated his appeal. 
Petitioner filed a civil action in District Court 
under 42 U.S.C. 405(g). seeking review of the 
Secretary’s decision that he was not entitled 
to disability benefits. Without ruling on the 
correctness of the Secretary's decision, the 


District Court remanded the case for further 
administrative proceedings. On remand, the 
Appeals Council awarded petitioner the 
disability benefits he sought. Neither 
petitioner nor the Secretary returned to 
District Court for entry of a final judgment 
The question we must decide now is whether 
either party is entitled to do so. 

The answer depends on what kind of 
remand the District Court contemplated. In 
Finkelstein, we examined closely the 
languang of section 405(g) and identified two 
kinds of remands under that statute: (1) 
remands pursuant to the fourth sentence, and 
(2) remands pursuant to the sixth sentence. 

See 496 U.S., at__ 110 S.Ct.. at 2863- 

2665. The fourth sentence of section 405(g) 
authorizes a court to enter “a judgment 
affirming, modifying, or reversing the 
decision of the Secretary, with or without 
remanding the cause for a rehearing." The 
parties agree that the remand order in this 
case was not entered pursuant to sentence 
four, as the District Court did not affirm, 
modify, or reverse the Secretary’s decision. 
We concur. The District Court did not make 
any substantive ruling; it merely returned the 
case to the agency for disposition, noting that 
both parties agreed to this course. 

The sixth sentense of section 405(g). as we 
explained in Finkelstein. “describes an 
entirely different kind of remand." Id., at 

__ 110 S.CT., at 2664. The District Court 

does not affirm, modify, or reverse the 
Secretary’s decision; it does not rule in any 
way as to the correctness of the 
administrative determination. Rather, the 
court remands because new evidence has 
come to light that was not available to the 
claimant at the time of the administrative 
proceeding and that evidence might have 
changed the outcome of the prior proceeding. 
Ibid. 

The statute provides that following a 
sentence six remand, the Secretary must 
return to the District Court to “file with the 
court any such additional or modified 
findings of fact and decision, and a transcript 
of the additional record and testimony upon 
which his action in modifying or affirming 
was based.” 42 U.S.C. section 405(g). 1 


1 Sentence six of section 405(g) provides in full: 
“The court may, on motion of the Secretary made 
for good cause shown before he Tiles his answer, 
remand the case to the Secretary for further action 
by the Secretary, and it may at any time order 
additional evidence to be taken before the 
Secretary, but only upon a showing that there is 
new evidence which is material and that there is 
good cause for the failure to incorporate such 
evidence into the record in a prior proceeding, and 
the Secretary shall, after the case is remanded, and 
after hearing such additional evidence if so ordered, 
modify or affirm his findings of fact or his decision, 
or both, and shall file with the court any such 
additional and modified findings of fact and 
decision, and a transcript of the additional record 
and testimony upon which his action in modifying 
or affirming was based.** 
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Petitioner argues, plausibly, that the court 
contemplated a sentence six remand. Indeed, 
it is undisputed that it was consideration of 
later-acquired evidence that led the Appeals 
Council ultimately to reverse its earlier 
decision and declare petitioner eligible for 
benefits from the date of his original 
application. Petitioner further argues that this 
must have been a sentence six remand 
because section 405(g) authorizes only two 
kinds of remands—those pursuant to 
sentence four and those pursuant to sentence 
six—and the Secretary concedes that this 
was not 8 sentence four remand. 

The Secretary maintains that this was not a 
sentence six remand. While acknowledging 
that the remand request was prompted by the 
discovery of new evidence of disability, see 
Brief for Respondent 27-28, the Secretary 
observes correctly that the sixth sentence of 
section 405(g) requires a showing of “good 
cause" for the failure to present the 
additional evidence in the prior proceeding 
and that the District Court did not rule 
explicitly that such a showing had been 
made. The Secretary also notes that the 
District Court did not manifest any intent to 
retain jurisdiction, as would be the case 
under sentence six. but rather remanded to 
the agency “for all further proceedings." 

The Secretary also disputes petitioner's 
assumption that sentences four and six set 
forth the only kinds of remands that are 
permitted under section 405(g). arguing that 
the District Court has inherent authority to 
enter other types of remand orders. Id., at 28- 
29. n. 23. On this point, we think petitioner 
has the better of the argument. As mentioned, 
in Finkelstein we analyzed section 405(g) 
sentence-by-sentence and identified two 
kinds of possible remands under the statute. 
While we did not state explicitly at that time 
that these were the only kinds of remands 
permitted under the statute, we do so today. 
Under sentence four, a district court may 
remand in conjunction with a judgment 
affirming, modifying, or reversing the 
Secretary’s decision. Under sentence six, the 
district court may remand in light of 
additional evidence without making any 
substantive ruling as to the correctness of the 
Secretary’s decision, but only if the claimant 
shows good cause for failing to present the 
evident earlier. 2 Congress’ explicit 
delineation in section 405(g) regarding the 
cirumstances under which remands are 
authorized leads us to conclude that it 
intended to limit the district court’s authority 
to enter remand orders to these two types. Cf. 
United States v. Smith. 499 U.S. _ 111 

S.Ct. 1180.113 L.Ed.2d 134 (1991) (expressly 
enumerated exceptions presumed to be 
exclusive). 

This reading of the statute is dictated by 
the plain language of section 405(g) and is 
supported by the legislative history. In 
amending the sixth sentence of section 405(g) 
in 1980, Congress made it unmistakably clear 
that it intended to limit the power of District 
Courts to order remands for "new evidence" 


2 Sentence six also authorizes the District Court 
to remand on motion by the Secsretary made before 
the Secreary has filed a response in the action. That 
subcategory of sentence six remands is not 
implicated in this case. 


in Social Security cases. Pub.L. 98-265. 
section 307, 94 Stat. 458. The Senate Report 
accompanying the amendments explained: 

(U)nder existing law the court itself, on its 
own motion or on motion of the claimant, has 
discretionary authority ’for good cause’ to 
remand the case back to the ALJ. It would 
appear that, although many of these court 
remands are justified, some remands are 
undertaken because the judge disagrees with 
the outcome of the case even though he 
would have to sustain it under the 
substantial evidence rule.’ Moreover, the 
number of these court remands seems to be 
increasing. 

* * * * • 

The bill would continue the provision of 
present law which gives the court 
discretionary authority to remand cases to 
the Secretary, but adds the requirement that 
remand for the purpose of taking new 
evidence be limited to cases in which there is 
a showing that there was good cause for 
failure to incorporate it into the record in a 
prior proceeding." S.Rep. No. 96-108, pp. 58- 
59 (1979) (emphasis added). See also H.R.Rep. 
No. 96-100, p. 13 (1979). U.S.Code Cong. & 
Admin.News 1980, pp. 1277,1336-1337. 

(same). 

Congressman Pickle, one of the Floor 
managers of the bill, echoed this explanation 
when he noted in a Floor statement that with 
the amendment "we have tried to speed up 
the judicial process so that these cases would 
not just go on and on and on. The court could 
remand [them] back down to the ALJ without 
cause or other reason which was weakening 
the appeal process at that level." 125 
Cong.Rec. 23383 (1979). 

The amendment to sentence six, of course, 
was not intended to limit a District Court’s 
ability to order remands under sentence four. 
The House Report explains that "(tjhis 
language [amending sentence six] is not to be 
construed as a limitation of judicial remands 
currently recognized under the law in cases 
which the Secretary has failed to provide a 
full and fair hearing, to make explicit 
findings, or to have correctly apply (s/c) the 
law and regulations." H.R.Rep. No. 96-100, 
supra, at 13. Thus, under sentence four, a 
District Court may still remand in conjunction 
with a judgment reversing in part the 
Secretary’s decision. 

It is evident from these passages that 
Congress believed courts were often 
remanding Social Security cases without 
good reason. While normally courts have 
inherent power, among other things, to 
remand cases, see United States v. Jones. 336 
U.S. 641, 671, 69 S.Ct. 787. 803. 93 L.Ed. 938 
(1949), both the structure of section 405(g), as 
amended, and the accompanying legislative 
history show Congress’ clear intent to limit 
courts to two kinds of remands in these 
cases. Cf. Chambers v. Nasco, Inc., 500 U.S. 

_ 111 S.Ct. 2123 _ L.Ed.2d _ 

(1991) (finding no congressional intent to limit 
a court’8 inherent authority to impose 
sanctions). 

In light of the foregoing, we conclude that 
section 405(g) actions, remand orders must 
either accompany a final judgment affirming, 
modifying, or reversing the administrative 
decision in accordance with sentence four, or 
conform with the requirements outlined by 


Congress in sentence six. Construing remand 
orders in this manner harmonizes the remand 
provisions of section 405(g) with the EAJA 
requirement that a "final judgment" be 
entered in the civil action order to trigger the 
EAJA filing period 28 U.S.C. 2412(d)(1)(B). In 
sentence four cases, the filing period begins 
after the final judgment ("affirming, 
modifying, or reversing") is entered by the 
court and the appeal period has run. so that 
the judgment is no longer appealable. See 
section 2412(d)(2)(G). In sentence six cases, 
the filing period does not begin until after the 
postremand proceedings are completed, the 
Secretary returns to court, the court enters 
final judgment, and the appeal period runs. 

Although we agree with petitioner that the 
District Court's remand authority is 
confirmed to those circumstances specifically 
defined in section 405(g). we cannot state 
with certainty that the remand in this case 
was. as petitioner contends, a sentence six 
remand. As the Secretary points out, the 
District Court did not make a finding that 
"good cause" had been shown, nor did the 
court seem to anticipate that the parties 
would return to court following the 
administrative proceedings. Indeed, it may be 
that the court treated the joint request for 
remand as a voluntary dismissal under Fed. 
Rule Civ. Proc. 41(a), although the parties did 
not file a signed stipulation, as required by 
the Rule. Becuase the record before us does 
not clearly indicate what the District Court 
intended by its disposition, we vacate the 
judgment and remand the matter to enable 
the District Court to clarify its order. If 
petitioner is correct that the court remanded 
the case under sentence six, the Secretary 
must return to District Court, at which time 
the court will enter a final judgment. 
Petitioner will be entitled to EAJA fees unless 
the Secretary's initial position was 
substantially justified, a question which was 
not addressed by the Court of Appeals. If, on 
the other hand, this was not a sentence six 
remand, it may be that petitioner is not 
entitled to EAJA fees at all. For example, if 
the court’s order was. in effect, a dismissal 
under Fed. Rule Civ. Proc. 41(a), the District 
Court’s jurisdiction over the case would have 
ended at that point, and petitioner would not 
have been a prevailing party "in (a) civil 
action" 28 U.S.C 2412(d)(1)(A). Under those 
circumstances, the Secretary would not 
return to the District Court and petitioner 
would not be eligible to receive EAJA fees. 

IV 

At oral argument the parties discussed the 
timeliness of petitioner's fee application. 
EAJA requires prevailing parties seeking an 
award of fees to file with the court, " within 
thirty days of final judgment in the action" 
an application for fees and other expenses. 
Section 2412(d)(1)(B) (emphasis added). 
Petitioner claims that this language permits 
him to apply for fees at any time up to 30 
days after entry of judgment, and even before 
judgment is entered, as long as he has 
achieved prevailing part status. Tr. of Oral 
Arg. 16-18. 

This case is not an appropriate vehicle for 
resolving the issue. If petitioner is correct that 
this was a sentence six remand, the District 
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Court may determine that the application he 
has already file is sufficient. Alternatively, 
petitioner can easily reapply for EAJA fees 
following District Court's entry’ of a final 
judgment In either case, petitioner will not 
be prejudiced by having filed prematurely. 

On the other hand, if this was not a sentence 
six remand, we have already explained that 
petitioner would not be entitled to fees, so 
the timeliness of the application wifi not be 
an issue. 

The judgment of the Ninth Circuit Court of 
Appeals is vacated, and the case is remanded 
to the Court of Appeals with instructions to 
remand to the District Court for further 
proceedings consistent with this opinion. 

It is so ordered. 

justice O’Connor delivered the opinion for 
a unanimous Court. 

(FR Doc. 92-5924 Files 3-16-92; 8:45 am| 

BILLING CODE 41ft0-2*4f 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

I Docket No. N-92-3251; FR-2964-N-02J 

Office of the Assistant Secretary for 
Community Planning and 
Development; Community 
Development Technical Assistance 
Program Announcement of Funding 
Awards 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Announcement of competition 
winners. 


summary: In accordance with section 
104(a)(4)(c) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this announcement 
notifies the public of funding decisions 
the Department has made under the 
Community Development Technical 
Assistance Program, pursuant to a 
national competition, to help residents 
of public housing sites become self- 
employed. The announcement contains 
the names and addresses of the award 
winners and the amounts of the awards. 
EFFECTIVE DATE: March 17,1992. 

FOR FURTHER INFORMATION CONTACT: 
James F. Selvaggi. Office of Technical 
Assistance. Department of Housing and 
Urban Development, room 7148. 451 
Seventh Street, SW., Washington. DC, 
20410: telephone number (202) 708-2090. 
The TDD number is (202) 708-0564. 
(These are not toll-free numbers.) 

SUPPLEMENTARY INFORMATION*. In a 

Notice published May 1.1991 (56 FR 
20068). the Department announced the 
availability of up to $2 million in grants 


to provide technical assistance in 
support of locally designed projects, to 
assist residents of public housing sites 
to become self-employed. 

This competition was authorized 
under Title I, section 107(b)(4) of the 
Housing and Community Development 
Act of 1974, and was conducted in 
accordance with program requirements 
contained in 24 CFR 570.400 and 570.402 
(the Community Development Technical 
Assistance Program). The purpose of the 
competition is to provide technical 
assistance to aid residents of public 
housing secure the knowledge they need 
to start, and to successfully operate, 
small businesses. 

Sixty-nine applicants responded to the 
Notice by the dosing date of August 19, 
1991; their application were scored and 
selected for funding according to the 
“Factors for Award” contained in the 
May 1,1991 Notice. The $2 million 
available permitted full or partial 
funding of the thirteen most qualified 
applicants. 

In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989 (Pub. L. 102-235, 
approved December 15,1989), this 
document announces the winners of the 
technical assistance competition to 
promote self-employment by residents 
of public housing sites: 

1. Chicago Housing Authority. 22 
West Madison Street. Chicago. 

Illinois 60602, Cathy Johnson. 
312-567-7718. $200,000 

2. Albuquerque Development Cap¬ 
ital. 700 4th Street, SW.. suite A. 

Bernalillo County. Albuquerque. 

New Mexico 87102. Richard 
Asenap. Department of Human 
Service, 505-764-1730. 50,000 

3. Southern Dallas Development 
Corporation, 1501 Beaumont, 

Dallas. Texas 75215, Jim Reid. 
214-428-7332..._. 200,000 

4. Housing Authority of Baltimore 
City. 417 E. Fayette Street, suite 
265. Baltimore, Maryland 21202, 

Thelma Millard, 301-396-4272. 199,502 

5. Greater Atlanta Small Business 

Project, 10 Park Place South, 
suite 305, Atlanta. Georgia 
30303, Maurice Coakley, 404- 
659-5955. 200.000 

6. Corporation for Enterprise De¬ 

velopment, 777 N. Capital 
Street. NE., Suite 801, Washing¬ 
ton. DC 20002, Rick Carlisle. 
919-082-9444.... 194.191 


7. Metropolitan Development and 
Housing Agency. 701 South 
Sixth Street. Nashville. Tennes¬ 
see 37202, Gerald F. Nicely. 

615-252-3750........ 150,000 

8. Schenectady Municipal Housing 
Authority. 375 Broadway, Sche¬ 
nectady. New York 12305, 

Sharon A. Jordan, 518-372-3348... 100,000 

9. North Star Community Develop¬ 
ment Corporation. 325 Lake 
Avenue South, suite 504, Duluth. 

Minnesota 55802. Allen Ballan- 

ance, 218-727-6690.^_ 134.174 

10. City of Ann Arbor. Ann Arbor 

Housing Commission. 727 Miller 
Avenue. Ann Arbor. Michigan 
48103. Conrad Benson, Executive 
Director. 313-994-2828..._ 100,000 

11. Urban League of Pittsburgh. 200 
Ross Street, 2nd Floor, 

Pittsburgh. Pennsylvania 15219. 

Leon L. Haley. 412-261-1130 . 200,000 

12. Women’s Venture. 2324 Uni¬ 
versity Avenue West, Suite 200, 

St. Paul, Minnesota 55114, Joyce 
Yamamoto. 612-646-3808_ 199.519 

13. Greensboro Housing Author¬ 
ity, P.O. Box 21287, Greensboro. 

North Carolina 27420, Elaine T. 

Ostrowski, 919-275-8501. 72.814 

Dated: March 11,1992. 

Anna Kondratas, 

Assistant Secretary for Community Planning 
and De velopment 

(FR Doc. 92-8167 Filed 3-16-92; 8:45 am) 

BILLING CODE 4210-29-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(N V-060-02-7122-09-8644 ] 

Intent to Prepare Environmental 
Impact Statement, Mule Canyon 
Project, Nevada 

agency: Bureau of Land Management, 
Interior. 

action: Notice of intent to prepare an 
Environmental Impact Statement for a 
mining Plan of Operations for the Mule 
Canyon project, Lander County, Nevada; 
and notice of scoping period and public 
meetings. 

SUMMARY: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1969, and to 43 CFR 3809. the~ 
Bureau of Land Management (BLM) will 
be directing the preparation of an 
Environmental Assessment/ 
Environmental Impact Statement (EA/ 
EIS) for the proposed development of a 
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gold mine in Lander County. Nevada. 
This EA/EIS will be prepared by 
contract and funded by the proponent. 
Gold Fields Mining Company. The BLM 
invites comments and suggestions on the 
scope of the analysis. 
dates: Scoping meetings will be held 
April 7,1992, from 7-9 p.m. at the VIP’s 
Motor Inn in Battle Mountain, Nevada; 
and on April 8,1992, from 7-9 p.m. at the 
Elko Convention Center in Elko, 

Nevada; and on April 9.1992, from 7-9 
p.m. at the Airport Plaza Hotel in Reno, 
Nevada. The purposes of these meetings 
are to identify issues to be addressed in 
the EA/EIS, and to encourage public 
participation in the review process. 
Representatives of the BLM and Gold 
Fields Mining Company will be 
summarizing the Plan of Operations and 
accepting comments from the audience. 
Written comments on the Plan of 
Operations and the scope of the EA/EIS 
will be accepted until May 31,1992. A 
preliminary EA/draft EIS is expected to 
be completed by October of 1992, at 
which time the document will be made 
available for public review and 
comment. 

addresses: Scoping comments may be 
sent to: District Manager, P.O. Box 1420, 
Battle Mountain, NV 89820 Attn: Mule 
Canyon Mine Coordinator. 

FOR FURTHER INFORMATION CONTACT: 
Pamela English, P.O. Box 1420, Battle 
Mountain, NV 89820, (702) 635-4000. 
SUPPLEMENTARY INFORMATION: Gold 
Fields Mining Company of Golden, 
Colorado has submitted to the Battle 
Mountain District Office of the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM), a Plan of 
Operations (PO). The PO describes 
proposed mining operations in Lander 
County, and access to the operations in 
Eureka County, approximately 12 miles 
west of Battle Mountain, Nevada. A 
total of approximately 18 to 54 million 
tons of ore and 125 to 355 million tons of 
barren (nongold-bearing) rock may be 
excavated during the 15 year mine life. 
Total surface disturbance for all mine 
facilities would be about 3,600 acres. 

Key production facilities would include 
the mine pits, barren rock piles, protore 
stockpiles, run-of-mine and crushed ore 
stockpiles, ore crushing, conveying, 
grinding, and oxidation circuits, heap 
leach pads and solution ponds, gold 
extraction and refining equipment, and 
tailings disposal facilities. 

Nonprocessing ancillary facilities to 
support the mining activities include 
administration, laboratory, warehouse, 
truck repair and maintenance shop 
buildings, fuel, oil, reagent and water 
storage facilities and other small 
structures required for operations. 


Processing would include stockpiling, 
crushing, grinding, oxidation and 
agitated and heap leaching of ore. 

The EA/EIS will address the issues of 
geology, minerals, soils, water 
resources, vegetation, wildlife, grazing 
management, air quality, aesthetic 
resources, cultural resources, 
paleontological resources, land use, 
access, recreation, wilderness, social 
and economic values, and 
transportation. 

Federal, state, and local agencies and 
other individuals or organizations who 
may be interested in or affected by the 
BLM’s decision on the PO are invited to 
participate in the scoping process. The 
Authorized Officer will respond to 
public input and comment as part of the 
final EA/EIS. The decision regarding the 
proposal will be recorded as a Decision 
Record or Record of Decision, which is 
subject to appeal under 43 CFR 4. 

Dated: March 9.1992. 

Michael C. Mitchel, 

Acting District Manager. 

[FR Doc. 92-6162 Filed 3-16-92; 8:45 am) 

BILLING COOE 4310-HC-M 


l CO-050-4212-03; COC-53506] 

Realty Action; Colorado 

agency: Bureau of Land Management, 
Interior. 

action: Notice of intent to prepare a 
planning amendment to the Royal Gorge 
Management Framework Plan and 
notice of realty action COC-53506, 
exchange of public land for private land 
in Chaffee County, Colorado. 

summary: The following described 
public lands are to be considered for 
suitability for disposal by exchange 
under section 206 of the Federal Land 
Policy and Management Act of 1976, 43 
U.S.C. 1716: 

Sixth Principal Meridian, Colorado 

T.14 S.. R.78 W.. 

Sec. 23 SVz SEy4SWy4 

Sec. 26 WVfe NWy4NEV4. NEy4NWy». 

This aggregates 80 acres in Chaffee County 
located east of Johnsons Village on Trout 
Creek. 

In exchange for the above, or some part 
thereof the United States would acquire the 
following described private land of equal 
value from Mr. Paul Moltz: 

New Mexico Principal Meridian, Colorado 
T.50 N.. R.8 E.. 

Sec. 3. Parcel B in the NEyiSE'A and the 
SEVaSEVa. 

This privately surveyed parcel includes 
45.73 acres in Chaffee County located on the 
Arkansas River and is accessed directly from 
State Highway 291 approximately six miles 
northwest of Salida. 


The publication of this notice 
segregates the public lands described 
above from the public land laws 
including the mining laws, except the 
mineral leasing act and exchange 
pursuant to section 206 of the Federal 
Land Policy and Management Act of 
1976 for a period of 2 years. 

An environmental assessment of the 
proposed action described herein will be 
made to determine if the action is in the 
publics best interest and what 
reservations on the patent are needed. 
dates: Interested parties should submit 
comments prior to May 15,1992. 
addresses: Bureau of Land 
Management, P.O. Box 2200, Canon City, 
CO 81215. 

FOR FURTHER INFORMATION CONTACT: 

For further information contact Mr. 
David Hallock, Realty Specialist at 3170 
East Main St., Canon City. Colorado 
(719) 275-0631. 

Stuart L. Freer, 

Associate District Manager. 

[FR Doc. 92-6141 Filed 3-16-92; 8:45 am) 

BILLING COOE 4310-JB-M 


National Park Service 

National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before March 
7,1992. Pursuant to § 60.13 of 36 CFR 
part 60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park 
Service, P.O. Box 37127, Washington. DC 
20013-7127. Written comments should 
be submitted by April 1,1992. 

Carol D. Shull. 

Chief of Registration, National Register. 

ARIZONA 
Coconino County 

Ridge Ruin Archeological District, Address 
Restricted. Flagstaff vicinity, 92000339 

CALIFORNIA 

Butte County 

Durham, W. W.. House. 2280 Durham— 
Dayton Rd.. Durham, 92000316 

Calaveras County 

Honigsberger Store, 665 Main St., 
Copperopolis. 92000310 
Reed's Store, 679 Main St.. Copperopolis, 
92000309 

Contra Costa County 

Alvarado Park, Jet. of Marin and Park Aves.. 
Richmond vicinity, 92000313 
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Sacramento County 

Dunlaps Dining Room. 4322 Fourth Ave.. 
Sacramento. 92000308 

San Diego County 

Heilman Villas. 106a 107a 1000. 1090 
Seventh St and 700-720 (even nos.) Orange 
Ave.. Coronado. 92000319 

San Luis Obispo County 

lack. Robert. House. 536 Marsh St.. San Luis 
Obispo. 92000312 

COLORADO 

Montezuma County 

Yucca House—Aztec Springs Rum. Yucca 
House NM, SW of Cortez, off US 164/666. 
Cortez vicinity, 92000294 

Pueblo County 

Colorado Building. 401-411 N. Main St. 
Pueblo. 92000315 

CONNECTICUT 

Fairfield County 

Booth. Nathan B.. House. 6080 Main St.. 
Stratford. 92000317 

Sterling Hill Historic District. Roughly 
bounded by Pequonnock St. Harral Ave.. 
|amea St and Washington Ave.. Bridgeport 
92000335 

Wheeler. Ephraim. House. 470 Whippoorwill 
Ln.. Stratford. 92000318 

FLORIDA 

Citrus County 

Old Citrus County Courthouse. 1 Courthouse 
Sq., Inverness. 92000340 

IDAHO 

Idaho County 

Foster. Bhcky. House. Along Salmon R. W of 
Shoup, Bitterroot NF. Shoup vicinity, 
92000307 

KENTUCKY 

Powell County 

Nada Tunnel 1 Petroglyphs (Prehistoric Rock 
Art Sites of Kentucky MPS). Address 
Restricted. Nada vicinity. 92000342 

Spencer County 

AH Saints Church. E. side of Jefferson St. 
between Park Alley and Red Row Alley. 
Taylorsville, 92000302 
Minor Chapel. A.M.E Church. E. side of 
Jefferson St between Red Row Alley and 
Reasor St.. Taylorsville. 92000300 
Ross. L. W.. House. N. side of KY 44 E of 
Taylorsville. Taylorsville vicinity, 92000299 
Shelburne. Perry. House. W side of Railroad 
St.. N of Red Row Alley. Taylorsville. 
92000297 

Shelburne—Cox House. 501 Main St.. 

Taylorsville, 92000298 
Taylorsville Historic District. Roughly, the 
200 and 300 blocks of Main and Carrand 
Sts.. Taylorsville. 92000296 

LOUISIANA 

Bossier Parish 

Barksdale Field Historic District Jet. of US 
71 and West Cate Dr.. Bossier City. 

92000332 


MONTANA 

Judith Basin County 

Judith River Ranger Station. Along the 
Middle Fork, Judith It. SW of Utica in 
Lewis & Clark NF. Utica vicinity. 92000333 

NEW JERSEY 

Mercer County 

State House Historic District (Boundary 
Increase). W. State St S side. W of New 
Jersey State House. Trenton. 92000295 

NEW MEXICO 

Taos County 

Old Tres Piedras Administrative Site. W of 
US 285. N of Tres Piedras. Tres Piedras 
vicinity. 92000341 

OREGON 

Clackamas County 

Bartow Road. Roughly. N of Salmon and 
White Rivers from Rhododendron to SW of 
Wamic. Mt Hood NF. Rhodendron vicinity. 
92000334 

TENNESSEE 

Hamilton County 

McConnell. Chancellor T. M.. House. 517 E. 
Fifth St.. Chattanooga. 92000314 

TEXAS 

Lubbock County 

Texas Technological College Dairy Bam. 
Texas Tech University campus. Lubbock. 
92000336 

UTAH 

Cache County 

Tony Grove Ranger Station Historic District 
US 89, 23 mi. NE of Logan. Wasatch— 
Cache NF. Logan vicinity, 92000338 

VERMONT 

Windham County 

District No. 1 Schoolhotise. Somerset Rd.. 
Somerset 92000337 

WEST VIRGINIA 

Greenbrier County 

Deitz Farm. Jet. of WV 20 and WV 28. 
Meadow Bluff vicinity. 92000304 

Kanawha County 

Lee. Mattie V.. House . 610 Donnaliy St. 
Charleston. 92000303 

McDowell County 

Algoma Coal and Coke Company Store (Coal 
Company Stores in Me Do well County 
MPS). Co. Rt 17. Algoma. 92000323 
Carter Coal Company Store (Coal Company 
Stores in McDowell County MPS). Co. Rt. 

2. Coalwood. 92000328 
Carter Coal Company Store (Coal Company 
Stores in McDowell County MPS). Jet. of 
WV 16 and Co. Rt 12/8. Caretta. 92000329 
Empire Coal Company Store (Coal Company 
Stores in McDowell County MPS). US 52. 
Landgraff. 92000321 
Houston Coal Company Store (Coal 
Company Stores in McDowell County 
MPS). US 52. Kimball. 92000331 


Jones, fames El1 wood House. N of US 52. E of 
Turkey Cap Branch. Switchback. 92000306 
Page Coal and Coke Company Store (Coal 
Company Stores in McDowell County 
MPS A WV 181. Pageton. 92000325 
Peerless Coal Company Store (Coal 
Company Stores in McDowell County 
MPS). S of US 52. Vivian. 92000322 
Pocahontas Fuel Company Store (Coal 
Company Stores in McDowell County 
MPS). US 52. Maybeury. 92000324 
Pocahontas Fuel Company Store and Office 
Buildings (Coal Company Stores in 
McDowell County MPS). Co. Rt. 8. 
fenkinjor.es. 92000326 
Pocahontas Fuel Company Store (Coal 
Company Stores in McDowell County 
MPS). US 52. Switchback. 92000330 
US Coal and Coke Company (Coal Company 
Stores in McDowell County MPS). Co. Rt. 
13/2. Ream. 92000327 

Welch Commercial Historic District. Roughly 
bounded by Wyoming St.. Elkhom Cr. and 
the Tug R.. Welch. 92000305 

Ohio County 

Wheeling Island Historic District. Roughly 
bounded by Stone. Front. North. Ontario, 
Erie and Wabash Sts.. Wheeling, 92000320 

|FR Doc. 92-8095 Filed 3-18-92; 8:45 am] 
BILLING CODE 4310-70-M 


Replacement of Fishing Bridge 
Campsites, Environmental Impact 
Statement, Yellowstone National Park, 
Wyoming-Montana-tdaho 

agency: National Park Service. 
Department of the Interior. 

action: Notice of intent to prepare an 
environmental impact statement for the 
replacement of Fishing Bridge Campsites 
at Yellowstone National Park. 

summary: Under the provisions of the 
National Environmental Policy Act. the 
National Park Service is preparing an 
environmental impact statement for 
replacement of the campsites from the 
Fishing Bridge developed area at 
Yellowstone National Park. 

The purpose of the project is to select 
campsites locations for the 310 
campsites removed when the Fishing 
Bridge campground was closed in 1989. 
Replacement of campsites removed was 
deferred until campground occupancy 
reached 95 percent at all 12 remaining 
park campgrounds during the summer 
season (June 25 to August 20) for three 
years out of a running five-year period. 
Planning for campsite replacement 
would be initiated after the second year 
of 95 percent occupancy. That trigger 
was reached in 1990. an planning began 
in March of 1991. This project will result 
in the selection of the location(s) for the 
replacement campsites within 
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Yellowstone National Park. The primary 
purpose of the proposal is to continue 
the effort toward overall grizzly bear 
recovery in the greater Yellowstone 
ecosystem while providing appropriate 
visitor services and facilities in the park. 

Major issues include effects on the 
grizzly bear population, bear/human 
conflicts, landscape changes due to the 
1988 fires, campsite availability in 
proportion to visitor traffic at park 
entrances, and effects on gateway 
communities. 

Alternatives include the proposal 
(expand the Norris campground by 
adding 175 sites and a group loop, add 
100 sites to the Canyon campground, 
and convert the existing group camping 
loop at Grant Village to 35 individual 
sites) and the no-action alternative. The 
no-action alternative is the 
implementation of the 1988 Record of 
Decision (ROD) for the Fishing Bridge 
Development Concept Pian (DCP). That 
ROD proposed two alternatives for 
campsite replacement: either 
construction of a new campground at 
Weasel Creek on Lake Y'eilowstone 
(Lodgepole) or replacement of the 
campsites at existing campgrounds in 
some combination. 

A scoping brochure has been prepared 
that details the issues identified to date. 
Scoping brochures will be sent to those 
individuals formerly on the mailing list 
for the 1988 Fishing Bridge DCP. The 
scoping brochure can also be obtained 
by writing to Superintendent. 
Yellowstone National Park. Wyoming 
82190. 

FOR FURTHER INFORMATION CONTACT: 

Contact Yellowstone National Park (307) 
344-7381. extension 2191. 

Date: March 3.1992. 

Michael D. Snyder, 

Acting Regional Director. Rocky Mountain 
Region. 

|FR Doc. 92-6198 Filed 3-16-92; 8:45 am] 

8 ILUNG CODE 4110-TO-* 


Office of Surface Mining Reclamation 
and Enforcement 

Information Collection Submitted to 
the Office cf Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
proposed collection of information and 
related form and explanatory material 


may be obtained by contacting the 
Bureau’s clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirements should 
be made directly to the bureau 
clearance officer and to the Office of 
Management and Budget. Paperwork 
Reduction Project (1029-0080). 
Washington. DC 20503, telephone 202- 
395-7340. 

Title: Training. Examination, and 
Certification of Blasters. 

OMB Number 1029-0080. 

Abstract: Section 719 of Public Law 95- 
87 requires the Secretary of the 
Interior or the State Regulatory 
Authority to issue regulations which 
provide for the training, examination, 
and certification of persons engaging 
in blasting or the use of explosives in 
surface coal mining operations. The 
information collected is used to 
determine the adequacy of State 
prepared programs. 

Bureau Form Number; Not applicable. 
Frequency: One-time requirement 
Descriptions of Respondents: State 
Governments. 

Estimated Completion Time: 4.160 
hours. 

Annual Responses: 1. 

Annuaf Reporting Burden: 4.160 hours. 
Bureau Clearance Officer Andrew 
DeVito 202-343-5150. 

Dated: February 26,1992. 

John Mosesso. 

Chief, Division of Technical Services. 

(FR Doc. 92-6144 Filed 3-16-92; 8:45 am) 

BILLING CODE 4310-05-W 


INTERSTATE COMMERCE 
COMMISSION 

(Finance Oocket No. 31961 (Sub-No. i); 
Finance Docket No. 31961 (Sub-No. ?V, 
Finance Docket No. 31961 (Sub-No. 3,1 

Caprail I—Acquisition—Consolidated 
Rail Corp., Ohio Department of 
Transportation—Lease—Caprail I 
Lines In Ohio; Columbus A Ohio River 
Railroad Co.—Lease and Operation— 
Ohio Department of Transportation 
Lines; Corrected Exemption 

These notices correct the prior notices 
served and published in the Federal 
Register on January 15.1992 (57 FR 
1757). The notice in Sub-No. 1 granted 
Caprail I (Caprail) authority to acquire 
about 161.7 miles of Consolidated Rail 
Corporation (Conrail) line and other 
railroad property. 1 In verified notices 


‘ The Notice in Sub-No. 2 granted leasing 
authority, aod the Notice tn Sub-No. 3 granted 
leasing and operating authority. 


filed December 11, 1991, Columbus & 
Ohio River Railroad Company (CUOH) 
and the Ohio Department of 
Transportation (ODOT) described 
Caprail as a “a non-carrier special 
purpose subsidiary of Capcorp 
Financial. Inc. d/b/a First Capitalcorp. a 
California corporation.” 

CUOH and ODOT state that Caprail 
is actually an affiliate of First 
Capitalcorp, not a subsidiary. 
Accordingly, these notices are amended 
to reflect the change that Caprail is a 
non-carrier special purpose affiliate of 
Capcorp Financial. Inc., d/b/a First 
Capitalcorp. 

The parties contemplate that the 
transaction will be consummated seven 
days from the filing date of the February 
14.1992. correction notice. 

Any comments must be filed with the 
Commission and served on Kelvin J. 
Dowd, Slover & Loftus. 1224 
Seventeenth Street. NW.. Washington. 
DC 20036. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transactions. 

Decided: March 9.1992. 

By the Commission. David M. Knosehnik, 
Director. Office of Proceedings. 

Sidney L. Strickland, fr.. 

Secretary. 

(FR Doc. 92- 8137 Filed 3-16-92; 8:45 am) 
BILUNG CODE 7035-01-* 


DEPARTMENT OF LABOR 

Office of the Secretary 

Senior Executive Service; 

Appointment of Members to the 
Performance Review Board 

Title 5 U.S.C. 4314(c)(4) provides that 
Notice of the appointments of 
individuals to serve as members of the 
Performance Review Board of the Senior 
Executive Service shall be published in 
the Federal Register. 

The following individuals are hereby 
appointed to three-year terms, effective 
January 22.1992: Carl Lowe. Shellyn 
C. McCaffrey, Delbert L. Spurlock. Jr. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Larry K. Goodwin* Director of 
Personnel Management room C5526. 
Department of Labor, Frances Perkins 
Building. 200 Constitution Avenue. NW.. 
Washington. DC 20210. telephone: (202) 
523-933L 
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Signed at Washington. DC, this Gth day of 
March 1992. 

Lynn Martin, 

Secretary of Labor. 

[FR Doc. 92-6185 Filed 3-16-92; 8:45 am] 

BILUNG CODE 4510-23 M 


Occupational Safety and Health 
Administration 

Maryland State Standards; Approval 

1. Background 

Part 1953 of title 29, Code of Federal 
Regulations, prescribes procedures 
under section 13 of the Occupational 
Safety and Health Act of 1970 
(hereinafter called the Act) by which the 
Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4), will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 

On July 5,1973, notice was published in 
the Federal Register (38 FR 17834) of the 
approval of the Maryland State plan and 
the adoption of subpart 0 to part 1952 
containing the decision. 

The Maryland State Plan provides for 
the adoption of all Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 of 
Subpart 0 sets forth the State's schedule 
for the adoption of Federal standards. 

By letters dated December 18 and 20, 
1991, from Commissioner Henry 
Koellein, Jr., Maryland Division of Labor 
and Industry, to Linda R. Anku, Regional 
Administrator, and incorporated as part 
of the plan, the State submitted State 
standards identical to: (1) 29 CFR 
1910.1025, appendices A, B. and C, 
pertaining to amendments and 
corrections to the Occupational 
Exposure to Lead Standard for General 
Industry as published in the Federal 
Register of October 23,1979 (44 FR 
60981), November 30.1979 (44 FR 68827). 
November 12,1982 (47 FR 51117), 
February 13.1990 (55 FR 4998), and May 
31, 1991 (56 FR 24686); and (2) 29 CFR 
192GT052(c)(i) and 1920.1053(a)(3), 
pertaining to amendments, corrections, 
additions, and revisions to the Safety 
Standards for Stairways and Ladders 
Used in the Construction Industry as 
published in the Federal Register of 
August 23, 1991 (56 FR 41793). This 
standard is contained in COMAR 
09.12.31. Maryland occupational safety 
and health standards were promulgated 


after a public hearing on the 
Occupational Exposure to Lead 
Standard on October 4,1991. and a 
public hearing on the Safety Standards 
for Stairways and Ladders on October 
18,1991. These standards became 
effective on September 30 and 
December 23.1991, respectively. 

2. Decision 

Having reviewed the State 
submissions in comparison with the 
Federal standards, it has been 
determined that the State standards are 
identical to the Federal standards and, 
accordingly, are approved. 

3. Location of the Supplements for 
Inspection and Copying 

A copy of the standards supplements, 
along with the approved plan, may be 
inspected and copied at the following 
locations during normal business hours: 
Office of the Regional Administrator, 
3535 Market Street, suite 2100, 
Philadelphia. Pennsylvania 19104: Office 
of the Commissioner of Labor and 
Industry, 501 St. Paul Place, Baltimore. 
Maryland 21202; and the OSHA Office 
of State Programs, room N-3700. Third 
Street and Constitution Avenue. NW., 
Washington, DC 20210. 

4. Public Participation 

Under 29 CFR 1953.2(c), the Assistant 
Secretary may prescribe alternative 
procedures to expedite the review 
process or for other good cause which 
may be consistent with applicable laws. 
The Assistant Secretary finds that good 
cause exists for not publishing the 
supplement to the Maryland State plan 
as a proposed change and making the 
Regional Administrator’s approval 
effective upon publication for the 
following reasons: 

a. The standard is identical to the 
Federal standard which was 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation. 

b. The standard was adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary. 

This decision is effective March 17, 
1992. 

(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U.S.C. 667)) 

Signed at Philadelphia, Pennsylvania, this 
22nd day of January 1992. 

Linda R. Anku, 

Regional Administrator. 

[FR Doc. 92-6184 Filed 3-16-92: 8:45 am) 

BILLING CODE 4510-26-1* 


OSHA Training Institute Education 
Centers 

agency: Occupational Safety and 
Health Administration (OSHA), Labor. 

action: Request for proposals. 

summary: The Occupational Safety and 
Health Administration (OSHA) conducts 
short-term technical training in 
occupational safety and health through 
the OSHA Training Institute in Des 
Plaines, Illinois. In recent years, the 
number of private sector personnel and 
Federal personnel from agencies other 
than OSHA requesting training has 
increased beyond the capacity of the 
OSHA Training Institute to meet the 
demand. Therefore, OSHA proposes a 
pilot project to test the feasibility of 
using other training or educational 
institutions to conduct OSHA Training 
Institute courses for private sector 
personnel and for Federal personnel 
from agencies other than OSHA. This 
notice announces the opportunity for 
interested organizations to submit 
applications to become OSHA Training 
Institute Education Centers. 

Applications will be rated on a 
competitive basis and approximately 
two organizations will be selected to 
participate in the pilot project. Complete 
application instructions are contained in 
this notice. 

Authority for this program may be 
found in sections 21 (b) and (c) of the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 670). 

DATES: Applications must be received 
by May 15.1992. 

addresses: Applications must be 
submitted to the Division of Training 
and Educational Programs, Office of 
Training and Education, Occupational 
Safety and Health Administration, U.S. 
Department of Labor 1555 Times Drive. 
Des Plaines, Illinois 60018. 

FOR FURTHER INFORMATION CONTACT: 
Ronald Mouw, Chief, Division of 
Training and Educational Programs, or 
Zigmas Sadauskas. Director, OSHA 
Training Institute, Office of Training and 
Education, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, 1555 Times Drive. Des Plaines. 
Illinois 60018, telephone (708) 297-4810. 
SUPPLEMENTARY INFORMATION: 

Background 

The OSHA Training Institute conducts 
73 short-term technical training courses 
in OSHA standards, policies and 
procedures for persons responsible for 
enforcing or directly supporting the OSH 
Act. private sector employers and 
employees, and Federal personnel from 
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agencies other than OSHA. Its primary 
responsibility is to the first group: 
Federal and State compliance officers 
and State consultation program staff. 
Private sector and Federal personnel 
from agencies other than OSHA receive 
training on an "as available" basis. 

In recent years the demand for 
training has increased from all three 
groups- Resources of the OSHA Training 
institute have not increased at a rate 
which can keep up with the demand. As 
the number of Federal and State 
personnel engaged in enforcement or 
consultation being trained has 
increased, opportunities for training for 
private sector personnel and Federal 
personnel from agencies other than 
OSHA have remained static or 
decreased. 

In order to meet the increased 
demand for its courses, the OSHA 
Training Institute will conduct a pilot 
project to test the feasibility of using 
public or private colleges and 
universities or other nonprofit training 
organizations to conduct five OSHA 
Training Institute courses for private 
sector personnel and Federal personnel 
from agencies other than OSHA. 

Scope 

The OSHA Training Institute will 
enter into nonfinanciai agreements with 
approximately two colleges, universities 
or other nonprofit training organizations 
to conduct OSHA courses for private 
sector personnel and Federal personnel 
from agencies other than OSHA. These 
organizations will be selected through a 
nationwide competitive process. This 
notice solicits applications from 
organizations interested in participating 
in the pilot project. 

Applicants selected to participate as 
OSHA Training Institute Education 
Centers will be expected to present four 
general industry OSHA courses: Course 
204. Machinery and Machine Guarding 
Standards: Course SOI, A Guide to 
Voluntary Compliance in Safety and 
Health; Course 521, OSHA Guide to 
Voluntary Compliance in the Health 
Area; and Course 600, Collateral Duty 
Course for Other Federal Agencies: or 
one construction industry course: 

Course 500, Basic Instructor Course in 
Occupational Safety and Health 
Standards for the Construction Industry. 
Applicants may propose to offer only 
the construction course or only the 
general industry courses. If an applicant 
wishes to apply for both construction 
and general industry, a separate 
proposal will be required for each. 
Additional information about each of 
these courses is in the appendix to this 
notice. 


Applicants will be selected based 
upon their occupational safety and 
health experience, their nonacademic 
training background, the availability of 
classroom and lodging facilities, and 
access to nationwide transportation. 
OSHA will support the program by 
providing curriculum outlines, masters 
of student handouts, access to OSHA 
Training Institute audiovisual materials, 
and orientation to OSHA course 
presentation. OSHA will also provide 
assistance in presenting and/or 
answering questions on OSHA policy. 

The pilot project will be two years in 
duration. In addition to regular, ongoing 
monitoring, OSHA will conduct an 
evaluation of the project during the 
second year. The results of the 
evaluation may lead to expansion of the 
number of courses the OSHA Training 
Institute Education Center is asked to 
present, discontinuation of one or more 
courses, or an additional competition to 
select more OSHA Training Institute 
Education Centers. 

Eligibility 

Any nonprofit public or private 
college or university is eligible to apply. 
Any other nonprofit organization that 
can demonstrate that training or 
education is part of its mission and that 
more than 50 percent of its staff and 
dollar resources is devoted to training or 
education is also eligible to apply. 

Financial Considerations 

Organizations selected as OSHA 
Training Institute Education Centers will 
not be provided funding by OSHA to 
support this effort The Centers will be 
expected to support their OSHA training 
through their normal tuition and fee 
structures. 

Length of Project 

The pilot project will start October 1. 
1992, and will run for two years. 

OSHA Training Institute Education 
Center Responsibilities 

Each OSHA Training Institute 
Education Center will be responsible for 
the following. 

1. Arranging to have instructors 
assigned to teach OSHA courses attend 
OSHA orientation. 

2. Scheduling courses. Courses are to 
be scheduled on a year-round basis, 
with each course being offered more 
than once a year. 

3. Publicizing the availability of 
courses. 

4. Registering students. 

5. Purchasing, or otherwise obtaining, 
audiovisual materials for use in courses. 

6. Reproducing handouts for students. 


7. Conducting courses in accordance 
with materials and instruction provided 
by OSHA. 

8. Monitoring courses to ensure that 
OSHA course outlines are being 
followed. 

9. Collecting course evaluation data 
from students in accordance with OSHA 
procedures. 

10 . Maintaining student registration 
and attendance records. 

11. Issuing OSHA course completion 
certificates to students. These 
certificates, which will be supplied by 
OSHA. certify that a student has 
completed training in a particular 
course. 

12. Providing the OSHA Training 
Institute with registers of successful 
course completers. 

13. Providing the OSHA Training 
Institute with a schedule showing the 
dates, times, and locations of every 
OSHA course to be offered. 

14. Maintaining clearly identifiable 
records of tuition and/or fees collected 
from OSHA course students. 

15. Arranging for the availability of 
appropriate accommodations for 
students. 

OSHA Training Institute 
Responsibilities 

The OSHA Training Institute will be 
responsible for the following: 

1. Providing OSHA Training Institute 
Education Center instructors with 
orientation to how the OSHA Training 
Institute teaches OSHA courses. 

2. Providing a detailed course outline 
for each OSHA course to be presented 
by the OSHA Training Institute 
Education Center. 

3. Providing a master copy of the 
student handouts for each course to be 
presented. 

4. Providing OSHA course completion 
certificates to be issued to students 
completing courses. 

5. Lending audiovisual materials for 
the courses to OSHA Training Institute 
Education Center instructors in 
accordance with established library 
lending policies. 

6. Providing answers for and technical 
assistance on questions of OSHA policy. 

7. Monitoring the performance of 
OSHA Training Institute Education 
Centers through on-site visits, including 
unannounced attendance at courses, 
and examining records of registrations, 
course attendance, tuition collections 
and personnel records concerning 
qualifications of staff assigned as 
instructors. 

8. Evaluating the effectiveness of the 
OSHA Training Institute Education 
Centers. 
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Applicaton and Selection Procedures 

Eligible organizations wishing to be 
considered for selection as an OSHA 
Training Institute Education Center 
should prepare an application in 
accordance with the instructions 
contained in this notice. 

Applications are to be submitted in 
triplicate to the OSHA Office of 
Training and Educational Programs, 

1555 Times Drive. Des Plaines, Illinois 
60018. Applications should not be bound 
or stapled and should only be printed on 
one side of the page. All applications 
must be received no later than 4:30 p.m. 
Central Daylight Time, May 15,1992. 

OSHA will convene a panel of OSHA 
9taff to review and rate the applications. 
Following the panel review. OSHA staff 
may conduct an on-site review of highly 
rated applicants before making a 
selection. The final selections will be 
made by the Assistant Secretary. 

All applicants will be notified in 
writing of their selection or 
nonselection. It is anticipated that final 
selections will be made by August 1, 
1992. OSHA will enter into a 
nonfinancial agreement with each 
successful applicant. The agreement will 
cover the responsibilities of both parties. 

Appeals 

There is no appeal procedure for 
unsuccessful applicants. Any applicant 
may request a copy of the 
documentation of its own review by 
writing to the OSHA Office of Training 
and Education, Division of Training and 
Educational Programs, 1555 Times Drive, 
Des Plaines, Illinois 60018. 

Content of Applications 

Each application must address each of 
the following points. 

1. Identifying Information 

Provide the name and address of the 
applicant organization. If the mailing 
address is a post office box, aUo 
provide the street address. Provide the 
name, title, and telephone number of the 
contact person who can answer 
questions about the application. 

2. Authority to Apply 

Provide a copy of the resolution by the 
Board of Directors, Board of Regents, or 
other governing body of the applicant 
organization approving the submittal of 
an application to OSHA to become an 
OSHA Training Institute Education 
Center. 

3. Nonprofit Status 

Include evidence of the nonprofit 
status of the applicant organization. A 
letter from the Internal Revenue Service 
or a statement included in a recent audit 


report is preferred. In the absence of 
either of these, a copy of the articles of 
incorporation showing the nonprofit 
status will be accepted. 

4. Status as a Training Organization 

This section applies only to applicants 
that are not colleges or universities. 

Show that training or education is a 
principal activity of the applicant 
organization. Through audit reports, 
annual reports, or other documentation, 
demonstrate that for the last two years 
more than 50 percent of the applicant’s 
funds have been used for training and 
education activities and that more than 
50 percent of its staff resources have 
also been used for this purpose. 

5. Occupational Safety and Health 
Experience 

Describe the applicant’9 relevant 
course offerings for the last two years. 
Include copies of catalogs and other 
recruitment materials that provide 
descriptive material about courses. For 
each course, include the dates the 
course was offered and the number of 
students who completed the course. 

Also include descriptive material similar 
to the information contained in the 
appendix: Course description, 
objectives, topic outline, number of 
hours, and laboratories or other 
practical hands-on exercises included in 
the course. 

6. Staff Qualifications 

Describe the qualifications of staff 
teaching occupational safety and health 
courses. Indicate the professional 
qualifications of each, such as Certified 
Safety Professional (CSP), Professional 
Engineer (PE), or Certified Industrial 
Hygienist (CIH). Include resumes of 
current staff and position descriptions 
and minimum hiring qualifications for 
all positions, whether filled or vacant, 
which may be assigned to conduct 
OSHA classes. 

7. Classroom Facilities 

Describe classroom facilities 
available for presentations of the 
courses. Include number of students 
accommodated, desk arrangements, and 
availability of audiovisual equipment 
Also describe appropriate laboratory 
facilities and other facilities available 
for hands-on exercises. Indicate 
provisions for accessibility for persons 
which disabilities. 

8. Recruitment and Registration 

Explain procedures for recruiting 
students from Federal agencies other 
than OSHA and from the private sector. 
Describe registration procedures 
including provisions for cancellation, 


furnishing enrollees with hotel 
information, and tuition or fee 
collection. 

9. Accommodations 

Provide a representative listing of 
hotels available for student 
accommodation and give sample room 
rates. Explain how students will be 
transported between the hotels and 
classes. Also describe the food service 
and restaurants available both in the 
area in which the classes will be held 
and the area where the hotels are 
located. 

10. National Accessibility 

Describe the accessibility of the 
training facility for students from all 
parts of the country. Include such items 
as distance from a major airport, 
number of airlines serving the airport, 
transportation from the airport to hotels, 
and distance from the interstate system. 

11. Tuition 

Provide a copy of the applicant 
organization’s tuition and fee schedule. 
Explain how tuition and/or fees will be 
computed for each course, referencing 
the schedule. 

12. Nondiscrimination 

Provide copies of the applicant 
organization's nondiscrimination 
policies covering staff and students. In 
the absence of a written policy, explain 
how the applicant will ensure that staff 
and students are selected without regard 
to race, color, national origin, sex, age or 
disability. 

13. Off-site Courses 

If an applicant plans to conduct 
courses at sites other than its own 
facility, explain the circumstances under 
which such off-site courses will be 
conducted. Describe the classroom 
facilities which will be used, staff 
qualifications if different staff will be 
used, recruitment and registration 
procedures, accommodation 
arrangements, and accessibility to 
transportation. Failure to complete this 
section of the application will not 
prohibit a successful applicant for 
applying to OSHA for permission to 
conduct off-site courses at a later date. 

Review Criteria 

Construction and general industry 
applications will be reviewed 
separately. A panel made up of OSHA 
staff with expertise in training in each 
area will be convened for each category. 

In addition to considering the factors 
listed below, the reviewers will also 
consider geographic coverage. The pilot 
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project is intended to serve students 
from all parts of the country. Therefore, 
no more than one OSHA Training 
Institute Education Center will be 
awarded in any state. It is also unlikely 
that awards will be made in adjoining 
states. If an organization submits 
applications for both construction and 
general industry and is awarded both, it 
will be considered one OSHA Training 
Institute Education Center. 

Applicants must document eligibility 
and authority from their governing 
boards in accordance with application 
contents items 2, 3 and 4 above. 
Applicants failing to provide such 
documentation will not receive a full 
review. 

The following criteria will be used by 
the panels in their review of 
applications. 

1. Occupational Safety and Health 
Training Experience 

a. Evidence that occupational safety 
and health training or education has 
been an ongoing program within the 
applicant organization. Reviewers will 
examine the number of different 
occupational safety and health courses 
offered by the applicant organization 
over the past two years, the length of the 
courses, the number of students 
completing each course, and the number 
of times each course was offered. 
Successful applicants will also include 
samples of course announcements. 

b. Qualifications of personnel 
teaching occupational safety and health 
courses. These include academic 
training in occupational safety and 
health subjects, professional 
certification, practical experience in the 
field of occupational safety and health, 
and training experience. Training 
experience is defined as experience in 
training workers or managers in 
nonacademic situations. 

2. Adequacy of Training Facilities 

Potential for accommodating classes 
of 25 to 40 students on a year-round 
basis in settings comparable to those of 
the OSHA Training Institute. Items 
considered will include classroom 
layout, e.g. desks or tables for students, 
availability of audiovisual equipment, 
reproduction facilities for handouts, and 
availability of appropriate laboratory 
and/or hands-on facilities. Accessibility 
for persons with disabilities will also be 
considered. 

3 . Recruitment and Registration 
Procedures 

Reasonableness of the applicant’s 
procedures for recruiting and registering 


students. Methods of reaching potential 
students, ease of registration, provisions 
for cancellations, and system for 
informing students of available 
accommodations and materials 
necessary for the course, if any, are 
among the items which will be 
reviewed. 

4. Accommodations and Transportation 

Availability of lodging and restaurant 
facilities and access to nationwide 
transportation. Accommodations, 
preferably national hotel/motel chains, 
and restaurants should be reasonably 
priced and should be within a few miles 
of the training facility. A major airport 
with regular service to all parts of the 
country should be within a reasonable 
driving time from the hotel and training 
location. Interstate highways should 
also be within reasonable distance. 

5. Tuition 

Conformance of proposed tuition and/ 
or fees with the established policies of 
the applicant and reasonableness of the 
charges. 

6. Nondiscrimination 

Adherence of the applicant’s policies 
with Federal requirements. 

In addition, OSHA will review 
proposals to conduct off-site courses 
against the criteria above. 

Proposal Conferences 

The OSHA Office of Training and 
Education will hold two proposal 
conferences. These are intended to 
provide potential applicants with 
information about the OSHA Training 
Institute including a tour of the facility, 
OSHA Training Institute courses and 
methods of instruction, and 
administrative requirements for OSHA 
Training Institute Education Centers. 
They will also feature question and 
answer sessions about the 
documentation expected in applications. 

The proposal conferences will be held 
from 9:30 a.m. to 12:30 p.m. on March 27 
and April 2,1992, at the OSHA Office of 
Training and Education. 1555 Times 
Drive, Des Plaines, Illinois 60018. 

Persons interested in attending one of 
these conferences should contact 
Ronald Mouw, Chief, Division of 
Training and Educational Programs, or 
Helen Beall, Training Specialist, at (708) 
297-4810 to obtain information about 
local hotel accommodations and 
transportation. It is not necessary to 
register for the conferences. 


Signed at Washington. DC this eleventh 
day of March, 1992. 

Dorothy L. Strunk. 

Acting Assistant Secretary r of Labor. 

Appendix 

Course 204. Machinery and Machine 
Guarding Standards 

1. Course Description 

The course familiarizes the student with 
various types of common machinery and 
related safety standards. Guidance is 
provided with respect to the hazards 
associated with various types of machinery* 
The course presents an approach to machine 
inspection that enables participants to 
recognize hazards 9uch as those created by 
points of operation, ingoing nip points, 
rotating parts, and flying chips or sparks, and 
provides some options to achieve abatement. 
Field trips are provided to enhance students* 
knowledge of machine guarding standards. 
Equipment is demonstrated to familiarize 
students with related safety standards. The 
OSHA Training Institute awards 4.8 CEU’s 
for this course. 

2. Course Objectives 

Students completing this course should be 
able to: 

a. Identify common machines found within 
a broad spectrum of industries; 

b. Identify hazards that occur in or on 
machinery; 

c. Select the appropriate OSHA standard 
that applies to a hazard; and 

d. Present options to achieve abatement. 

3. Course Topics 

a. Introduction, pretest and pretest review, 
posttest and posttest review—4 hours. 

b. Class visits to machine shops and review 
of visits—12 hours. 

The class is taken on two visits (3 hours 
each) to private sector facilities with 
extensive and varied metalworking 
operations. The first trip follows discussion 
of 29 CFR 1910.211 and 29 CFR 1910.212 (see 
g. below) and exposes students to lathes, 
mills, boring machines and screw machines. 
The second trip follows 29 CFR 1910.217 (see 
m. below) and exposes them to mechanical 
power presses. After returning to the 
classroom, the class researches and reviews 
the standards that apply to the processes 
witnessed. 

c. Hazards and standards workshop—3 
hours. 

In this workshop, written hazard conditions 
are researched, and standards are reviewed 
and referenced. Oral review also 
incorporates policy relating to specific 
conditions. 

d. Inspection field trip to a machine shop 
works operation and inspection writeup—6 
hours. 

Students are given an opportunity to apply 
hazard recognition concepts on a site 
inspection at an operating facility with a 
variety of machine operations, including 
woodworking equipment. They evaluate and 
document any machinery and machine 
guarding hazards (3 hours) and then return to 
the classroom to research the standards for 
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citation references. They present an oral 
report on their findings. 

e. Robotic safeguarding—1 hour. 

f. Review of 29 CFR 1910, subpart O, 
machinery and machine guarding—1 hour. 

g. Review of 29 CFR 1910.211 and 29 CFR 
1910.212. guarding and devices—2 hours. 

h. 29 CFR subpart J, 1910.147. control of 
hazardous energy (lockout/tagout]—2 hours. 

i. 29 CFR subpart S, 1910.332-1910.335, 
electrical safety-related work practices—1 
hour. 

j. 29 CFR 1910.213, woodworking—2 hours. 

k. 29 CFR 1910.215, abrasive wheels—2 
hours. 

l. 29 CFR 1910.216, mills and calenders—1 
hour. 

m. 29 CFR 1910.217, mechanical power 
presses—9 hours. 

n. 29 CFR 1910.218, forging—1 hour. 

o. 29 CFR 1910.219, power transmission—1 
hour. 

p. 29 CFR 1910.242-29 CFR 1910.244, 
portable tools—1 hour. 

Course 500, Basic Instructor Course in 
Occupational Safety and Health Standards 
for the Construction Industry 

1. Course Description 

The course is designed for students in the 
private sector who are interested in 
developing safety and health programs in the 
construction industry. Special emphasis is 
placed upon those areas in construction that 
are the most hazardous, using OSHA 
standards as a guide. Course participants are 
briefed on effective instructional approaches 
and the effective use of visual aids and 
handouts. The course features 
demonstrations and hands-on use of various 
construction tools and equipment. Successful 
completion of this course qualifies the 
student to conduct both a 10-hour and a 30- 
hour construction safety and health course 
and to issue OSHA cards to participants 
certifying course completion. The OSHA 
Training Institute awards 2.5 CElTs for this 
course. 

2. Course Objectives 

Students completing this course should be 
able to: 

a. Define construction terms found in 
OSHA standards; 

b. Present effective safety and health 
training programs in accordance with OSHA 
construction standards, regulations, and 
guidelines; 

c. Identify hazards and determine 
appropriate standards; 

d. Prepare reports citing the conditions 
found; and 

e. Identify methods to abate hazards. 

3. Course Topics 

a. Introduction, pretest and pretest review, 
overview of the OSH Act and OSHA, 
introduction to OSHA standards, posttest 
and posttest review—-4 hours. 

b. Safety programs, inspections, targeting 
and penalties—1 hour. 

c. Training techniques—2 hours. 

d. 29 CFR 1904, recordkeeping—1 hour. 

e. 29 CFR 1926, subpart D. hazard 
communication—1 hour. 


f. 29 CFR 1926, subpart E, health hazards in 
construction and personal protective 
equipment—3 hours. 

g. 29 CFR 1926, subpart F, fire protection 
and prevention—1 hour. 

h. 29 CFR 1926, subparts G. O and W, 
motor vehicles—1 hour. 

i. 29 CFR 1926, subparts H, rigging—1 hour. 

j. 29 CFR 1926, subpart I. tools —1 hour. 

k. 29 CFR 1928, subpart K. electrical—2 

boUT8. 

l. 29 CFR 1926, subpart L, scaffolds—2 
hours. 

m. 29 CFR 1920, subparts M and X, walking 
and working surfaces and ladders—1 hour. 

n. 29 CFR 1926, subpart N, cranes—1 hour. 

o. 29 CFR 1926, subpart P. trenching—2 
hours. 

p. 29 CFR 1928, subpart Q. concrete—1 
hour. 

Course 501, A Guide to Voluntary 
Compliance in Safety and Health 

1. Course Description 

This course is intended for private sector 
personnel from all types of Industries. It 
presents detailed information on how the 
provisions of the OSH Act may be 
implemented in the workplace. The primary 
focus is on the basics of the Act. The course 
includes an introduction to general industry 
standards and provides an overview of the 
requirements of the more frequently 
referenced standards. Segments of the course 
cover rights and responsibilities under the 
Act, contested citations, recordkeeping, and 
Voluntary Protection Programs. Successful 
completion of the course qualifies the student 
to conduct both a 10-hour and a 30-hour 
voluntary compliance course and to issue 
OSHA cards to participants certifying course 
completion. The OSHA Training Institute 
awards 2.5 CElTs for this course. 

2 . Course Objectives 

Students completing this course should be 
able to: 

a. Locate OSHA safety and health 
standards, policies, and procedures; 

b. Describe the use of OSHA standards and 
regulations to supplement an on-going safety 
and health program; 

c. Identify common violations of OSHA 
standards; 

d. Describe appropriate abatement 
procedures for selected safety hazards; and 

e. Describe how to conduct internal 
training on OSHA regulations. 

3. Course Topics 

a. Pretest and review, posttest and review, 
and overview of the training outreach 
program—2 hours. 

b. Introduction to OSHA standards and 
hazard violation workshop—2 hours. 

The hazard violation workshop introduces 
the students to the format of the OSHA 
standards. They are shown how the 
numbering system works, then must identify 
the applicable standard for approximately 40 
hazardous conditions. 

c. Overview of the OSH Act and 29 CFR 
1903, inspections, citations and proposed 
penalties—2 hours. 

d. 29 CFR 1901—recordkeeping—1 hour. 

e. 29 CFR 1910, subpart D, walking and 
working surfaces—2 hours. 


f. 29 CFR 1910, subparts E and L. means of 
egress and fire protection—2 hours. 

g. 29 CFR 1910, subpart H, hazardous 
materials—2 hours. 

h. 29 CFR 1910, subpart 1, personal 
protective equipment—1 hour. 

i. 29 CFR 1910, subpart J. lockout/ 
tagout—V4 hour. 

j. 29 CFR 1910, subpart N. material 
handling—1 hour. 

k. 29 CFR 1910, subpart O, machine 
guarding—2 hours. 

l. 29 CFR 1910, subpart Q, welding—2 
hours. 

m. 29 CFR 1910. subpart S. electrical 
standards and work practices —Vh hours. 

n. 29 CFR 1910, subpart Z. hazard 
communication—1 Vi hours. 

o. 29 CFR 1910, subpart Z, introduction to 
industrial hygiene—lVfe hours. 

Course 521, OSHA Guide to Voluntary 
Compliance in the Health Area 

1. Course Description 

This course is designed for private sector 
personnel who are interested in increasing 
their knowledge of industrial hygiene 
practices and related OSHA regulations and 
procedures. Topics covered include 
permissible exposure limits, OSHA health 
standards, respiratory protection, engineering 
controls, hazard communication, sampling 
instrumentation, and workplace health 
program elements. There are workshops in 
health hazard recognition, air contaminant 
sampling, and the use of OSHA standards. 
The OS! iA Training Institute awards 2.5 
CELTs for this course. 

2. Course Objectives 

Students completing this course should be 
able to: 

a. Define terms relating to OSHA health 
requirements; 

b. Recognize potential health hazards in 
the workplace; 

c. Perform basic health hazard evaluation 
using OSHA sampling procedures; 

d. Recommend acceptable strategies for 
controlling hazardous conditions; and 

e. Describe the elements required for an 
effective workplace health protection 
program. 

3. Course Topics 

a. Air contaminant sampling—1 hour. 

b. Air sampling laboratory—1 hour. 

Students are provided hands-on training in 

how to precalibrate and postcalibrate 
medium flow and low flow sampling 
equipment using OSHA procedures. 

c. Compliance with air contaminant 
standards—2 hours. 

d. Compliance with hazard 
communication—2 hours. 

e. Compliance with hazardous waste 
standards—2 hours. 

f. Compliance with the asbestos standard— 
2 hours. 

g. Compliance with the bloodbome disease 
standard—1 hour. 

h. Compliance with the noise standard—2 
hours. 

i. Compliance with the respirator 
standard—2 hours. 
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j. Compliance with ventilation standards 
and ventilation laboratory—2 hours. 

Students are provided hands-on training in 
how to use velometers and ventilation smoke 
tubes to evaluate ventilation systems. 

k. Detector tube sampling—1 hour. 

l. Elements of a workplace health 
program—1 Va hours. 

m. Hazard violation workshop—2 hours. 

Students are presented written workplace 

scenarios describing hazards and are to 
determine which OSHA health standards 
apply and why. 

n. Health hazard recognition—1 hour. 

o. OSHA ergonomic guidelines—1 hour. 

p. OSliA recordkeeping for health—1 hour. 

Course 600, Collateral Duty Course for Other 
Federal Agencies 

1. Course Description 

This course introduces Federal agency 
collateral duty (part-time) safety and health 
personnel to the OSH Act Executive Order 
12190, 29 CFR 1960, and 29 CFR 1910. It 
enables them to recognize basic safety and 
health hazards in their own workplaces, and 
to effectively assist agency safety and health 
officers with inspection and abatement 
efforts. A mock workplace inspection is 
conducted and student Findings are reviewed. 
The OSHA Training Institute awards 2.2 
CEU’s for this course. 

2. Course Objectives 

Students completing this course should be 
able to: 

a. Describe the OSH Act. 29 CFR 1960. and 
29 CFR 1910; 

b. Describe major provisions of Executive 
Order 12196; 

c. Identify selected safety and health 
hazards and the corresponding OSHA 
standards; 

d. Describe abatement methods for 
selected safety and health hazards; and 

e. Explain and apply workplace inspection 
procedures consistent with established 
OSHA policies, procedure, and directives. 

3. Course Topics 

a. Course opening and course closing—2 
hours. 

b. Hazard communication—1 hour. 

c. Inspection field trip, writeup and 
review—5 hours. 

Students are introduced to the process of 
site inspection, i.e., what hazardous 
conditions or activities may be observed in 
the work environment. They are taken to an 
active government facility, and evaluate and 
document any observed hazards. After 
returning to the classroom, they research and 
select the standards applicable to the 
observed hazards. Presentations of findings 
are made to the class. 

d. Introduction to accident investigation—1 
hour. 

e. Introduction to the OSH Act, Executive 
Order 12196. and 29 CFR 1960—2 hours. 

f. Introduction to OSHA standards and 
hazard violation workshop and review—2 
hours. 

The hazard violation workshop introduces 
the students to the format of the OSHA 
standards They are shown how the 
numbering system works. then must identify 


the applicable standard for approximately 40 
hazardous conditions. 

g. Office safety—1 hour. 

h. 29 CFR 1910. subpart D. walking and 
working surfaces—1 hour. 

L 29 CFR 1910, subparts E and L. means of 
egress and fire protection—1 hour. 

j. 29 CFR 1910, subpart H. hazardous 
materials—1 hour. 

k. 29 CFR 1910, subpart I. personal 
protective equipment—1 hour. 

l. 29 CFR 1910, subpart N, material 
handling—1 hour. 

m. 29 CFR 1910, subpart O, machine 
guarding and portable tools—1 hour. 

n. 29 CFR 1910, subpart Q, welding, cutting 
and brazing—1 hour. 

o. 29 CFR 1910, subpart S, electrical 
standards—1 hour. 

p. 29 CFR 1910, subpart Z, introduction to 
industrial hygiene—1 hour. 

[FR Doc. 92-6048 Filed £-16-92; 8:45 am) 

BILLING CODE 4510-2*-* 


NATIONAL SCIENCE FOUNDATION 

Special Emphasis Panel in Chemical 
and Thermal Systems; Meetings 

In accordance with the Federal 
Advisory Committee Act (Pub. L 92-463, 
as amended), the National Science 
Foundation (NSF) announces the 
following three meetings; 

Name: Special Emphasis Panel in Chemical 
and Thermal Systems. 

Date 6r Time: April 3,1992; 8:30 a.m. to 5 
p.m. 

Place: NSF. rm. 1243,1800 G St.. NW. 

Contact Drs. Merrill K. King and Michael 
M. Chen. Program Directors, 202-357-9606. 

Date & Time: April 6,1992; 8:30 a.m. to 5 
p.m. 

Place: NSF. rm. 523,1800 G St., NW. 

Contact Drs. Charles Maldarelli and 
Robert M. Wellek, Program Directors, 202- 
357-9606. 

Date Sr Time: April 13-14,1992; 8:30 a.m. to 
5 p.m. 

Place: Electric Power Research Institute. 
10th Floor, 1019 19th St., NW.. Washington. 
DC. 

Contact Dr. Farley Fisher, Program 
Director. 202-357-9542, NSF. 1800 G Street. 
NW.. Washington, DC 20550. 

Types of Meetings: Closed. 

Purpose of Meetings: To provide advice 
and recommendations concerning proposals 
submitted to NSF for financial support 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information: financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are exempt under 5 U.S.C 552 
b. (c) (41 and (6) of the Government ui the 
Sunshine Act 


Dated: March 12.1992. 

M. Rebecca Winkler, 

Committee Management Officer. 

[FR Doc. 92-6112 Filed 3-16-92; 845 am] 

BILUNG COOE 755S-01-* 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 030-20457J 

Environmental Assessment: Finding of 
No Significant Impact and Notice of 
Opportunity for Hearing Related to 
Amendment of Materials License 04- 
23285-01, University of California, Los 
Angeles 

agency: Nuclear Regulatory 
Commission (NRC). 
action: NRC plans to issue an 
amendment to NRC License No. 04- 
23285-01, authorizing the University of 
California, Los Angeles (UCLA), to use 
hydrogen-3 (tritium) for in vivo studies 
of the red-footed booby [Sula sula ), 
wedge-tailed shearwater ( Puffinus 
pacificus), red-tailed tropiebird 
(Phaethon rubricaudo ), and sooty tern 
(Sterna fuscata) in their native habitat. 

for further information contact: 

Dr. Donna-Beth Howe. Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Telephone: (301) 
504-2636. 

Environmental Assessment 

Identification of the Proposed Action 

The proposed action is to amend NRC 
Byproduct Material License 04-23285-01, 
issued to UCLA on November 17.1989. 
The license currently authorizes 
personnel from UCLA to perform 
tritiated water studies in a limited 
number of desert tortoises (Gopherus 
agossizi ) at specific U.S. government 
sites in California. It does not authorize 
releases of byproduct material for any 
other field studies. The proposed 
amendment would authorize UCLA 
personnel (1) to use a bunker on 
Johnston Island as a temporary job site 
for the use and storage of tritiated water 
and tritium contaminated waste during 
the study; (2) to transfer the tritiated 
water and tritium contaminated waste 
to UCLA; and (3) to inject tritiated water 
in 30 adult birds from each of the 
following tropical seabird species: The 
red-footed booby (Sula sulo ), wedge¬ 
tailed shearwater f Puffinus pacificus], 
red-tailed tropiebird [ Phaethor 
rub/caudal and sooty tern ( Sterna 
fuscata]. The birds' nesting sires are 
located on U.S. Government property at 
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Johnston Atoll in the Pacific Ocean. The 
proposed study involves injection of 
tritium into the birds as part of a large 
scientific study comparing the flight 
proficiency of four different species of 
seabirds with the biological productivity 
of the water over which each species 
forages. Since three species belong to a 
single guild of flocking birds and the 
fourth species never joins a flock, the 
study also examines the effects of 
flocking behavior in energy expenditure 
during flight and feeding activities. The 
study involves the tropical seabirds’ 
release of tritiated water and water 
vapor directly into the environment. 
Accordingly, pursuant to 10 CFR 51.21, 
NRC has prepared this assessment of 
the resulting environmental impact. 

The non-site-specific aspects of the 
tropical seabird study (i.e., possession of 
the preinjection tritiated water prior to 
shipment to Johnston Atoll, use and 
subsequent laboratory analysis of 
tritiated biological samples, waste 
disposal, and health and safety aspects 
of tritium use at UCLA) are performed 
under the authority of UCLA's license 
issued by the State of California. 

Background 

By letter dated November 12,1991 
(and attachments), the University of 
California, Los Angeles (UCLA or 
applicant) Radiation Safety Office 
representative requested an NRC 
amendment to perform hydrogen-3 
labeled water (tritiated water) studies 
on four species of tropical seabirds, i.e., 
the red-footed boody ( SuJo sula ), wedge¬ 
tailed shearwater ( Puffinus pacificus), 
red-tailed tropiebird (Phoethon 
rubricauda ), and sooty tern ( Sterna 
fuscata ). in their natural habitat. The 
United States Department of the 
Interior, Fish and Wildlife Service, 
Johnston Atoll, conditionally authorized 
the performance of the studies on 
Johnston Atoll pending NRC approval of 
the amendment request. The tritiated 
studies cannot begin until NRC amends 
UCLA’s license to authorize the studies. 

The field studies will extend over 
eight months (March-October 1992). The 
tropical seabirds will be injected with 
tritiated water, held 1 to 2 hours untif 
the water equilibrates, have blood 
samples taken, and then be released. 

The birds will be recaptured 1 to 5 days 
later, have a second blood sample taken 
to measure body-water turnover as 
related to energy expenditure during 
flight and feeding activities, and be 
released again. All blood samples will 
be returned to UCLA for analysis. 

Each bird will be marked with dye 
and have a U.S. Fish and Wildlife 
Service leg band. The U.S. Fish and 


Wildlife Service at Johnston Atoll has 
approved the bird capture methods used 
in the study. 

Need for the Proposed Action 

The previously authorized desert 
tortoise tritiated water studies (see 
Amendment 2) permitted UCLA 
researches to study the energy needs of 
an endangered species over a period of 
a year as the animals went through 
different levels of biological activities 
and seasonal stresses. The more 
complex tropical seabird tritiated water 
studies involve collecting quantitative 
data to determine the energy 
expenditure not only for each of the four 
species during a feeding flight at a 
particular point in their breeding cycle, 
but also of a population consisting of 
multiple species with distinct 
differences in normal feeding and 
flocking behaviors and flight 
proficiencies. This quantitative 
information will Improve the scientific 
understanding of energy dynamics 
within an entire tropical ocean seabird 
community. The tropical ocean aspect of 
the study is of further importance 
because the standing stock of organisms 
affecting the prey-fish community of the 
seabirds is lower for tropical oceans 
than for temperate and polar seas. This 
study may enable researchers to identify 
and monitor factors that affect the 
population sizes of the tropical seabirds 
not only for Johnston Atoll, but also for 
tropical oceans. 

Environmental Impacts of the Proposed 
Action 

The Affected Environment. 

The study site, Johnston Atoll 
National Wildlife refuge, is a coral atoll 
near the center of the North Pacific 
between the Hawaiian Islands and the 
Marshall Islands. The atoll is a broad 
shallow platform of approximately 50 
square miles with a marginal reef 
emergent on the northwest. Located 1300 
kilometers southwest of Honolulu, it is 
the only shallow water and dry land 
area for millions of square miles of 
ocean. The study will be conducted at 
nesting areas on three of the four islands 
emerging from the lagoon, Le., Johnston 
Island (625 acres), Sand Island (22 
acres), and East Island (18 acres). The 
islands are low in relief and covered 
with sand produced by coral rubble 
being worn down by wave action. They 
are sparsely vegetated with grasses, 
scaevolo bushes, casurina trees, and a 
few coconut palms. Although the rainfall 
at the atoll averages 71 centimeters (28 
inches) per year, there is no ground 


water run off because of the sandy soil. 
There are no water wells on the atoll. 

Johnston Atoll is an unincorporated 
territory of the United States and both 3 
military installation operationally 
controlled by the Defense Nuclear 
Agency and a part of the Hawaiian and 
Pacific Island National Wildlife Refuge 
System. The atoll was used for a series 
of high-altitude nuclear weapons tests in 
the late 1950‘s and early 1960's. There 
are approximately 1300 people living on 
Johnston Island and 10 on Sand Island. 
Only the two U.S. Fish and Wildlife 
Service biologists at the atoll and 
personnel approved by their office have 
access to Ea9t Island during the seabird 
nesting season. Everyone on the atoll 
lives and works there. The general 
public does not have access to the atoll. 
The food and supplies used by the 
workers on the atoll arrive by boat or 
plane. Although commercial airplanes 
land at the Johnston Island runway, only 
individuals with prior authorization are 
permitted to deplane. Because the atoll 
is a national wildlife refuge, the U.S. 

Fish and Wildlife Service prohibits all 
individuals on the atoll from harassing, 
willfully disturbing, hunting, trapping, 
capturing, killing or taking the eggs of 
any seabird. During the seabird nesting 
season, Johnston Island residents are 
not permitted access to East Island or 
nesting areas on Sand Island. 

Johnston AtolJ not only provides land 
for the seabirds to roost on but the 
turbulence caused by its physical 
presence in the warm flowing stream of 
the North Equatorial current brings 
nutrients to the surface downstream and 
creates a rich marine and microscopic 
plant life feeding ground for the 
seabirds. The deep surrounding ocean is 
virtually a biological desert because few 
nutrients rise to the surface and the 
microscopic plant life is too sparse to 
support marine creatures. 

There are approximately 40-60 
breeding pairs of red-footed boobies 
(found in waters with abundant standing 
stock of organisms) nesting on East and 
Sand Islands; three to four thousand 
breeding pairs of wedge-tailed 
shearwaters, (found in waters of 
intermediate levels of food stocks) 
nesting on Sand Island; several 
thousand breeding pairs of red-tailed 
tropicbird9 (also found in waters of 
intermediate levels of food stocks) 
nesting on Johnston, East, and Sand 
Islands; and 50 to 100 thousand breeding 
pairs of sooty terns (found in waters of 
the lowest relative levels of food stocks) 
nesting on East and Sand Islands. 
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Study Subjects 
Red-footed Booby 

The adult red-footed booby has a 
mass of approximately 1000 grams (g] 
and wing spread of 150 centimeters 
(cm). It is the largest seabird in the 
study, but the smallest number of the 
booby family (sulidae). The red-footed 
booby prefers to nest in shrubs but, due 
to the lack of vegetation on East and 
Sand Islands, most adults nest on flat 
ground. The booby makes a shallow 
nest lined with bits of vegetation and 
lays one egg. The minimum space 
between nests within a colony is one or 
two meters. The egg hatches after 40 
days and the chick fledges in three 
months. The adults leave the island 
during the day to forage and they spend 
the night either on the nest or on the 
water offshore. 

Wedge-tailed Shearwater 

The adult has a mass of 
approximately 500 g and a wingspan of 
95 cm. It is the largest of two shearwater 
species breeding on the atoll. The adults 
are burrow nesters and dig a burrow in 
the soft sand that is supported by the 
roots of the lepturus grass. Shearwaters 
are highly colonial and nest in dense 
aggregations. A single egg is laid in a 
chamber at the end of the burrow. The 
egg hatches approximately 50 days later 
and the chick fledges three to four 
months later. The adults feed in flocks 
during the day, leaving and returning to 
the nest at night At night the adults are 
either on the nest or on the water 
offshore. 

Red-tailed Tropicbird 

The adult has a mass of 
approximately 600 g and a wingspan of 
110 cm. It is the second largest species 
in the study. The adults nest in areas 
concealed from the direct sun. Usually 
their nests are beneath Scaevola bushes 
or Casurina tree9, but. on Johnston 
Island, a few nest beneath man-made 
structures. While the red-tailed 
tropicbirds are not believed to be highly 
social (they are the only non-flocking 
seabird in the study), the scarcity of 
vegetation results in the birds being 
found in close proximity to one another 
and their nest sites a minimum of one 
meter apart Their nest consists of a 
shallow depression in the coral 
substrate with no nesting material. The 
single egg hatches in approximately 40 
days and the chick fledges four months 
later. Adults leave the island to forage 
during the day and at night are either on 
the nest or on the water offshore. 


Sooty Tern 

The adult has a mass of 
approximately 200 g and wingspan of 65 
cm. It is the smallest of the four species 
in the study, but the most abundant 
seabird on the atoll with breeding pairs 
present year-round with peak numbers 
in the spring and summer nesting 
season. The sooty terns prefer areas 
clear of vegetation. Although they don't 
have a “nest”, they nest on flat open 
ground laying a single egg in a small 
depression in the sand. They are highly 
social and nest in dense colonies. The 
single egg hatches in approximately 30 
days end the chick fledges two months 
later. At night, the adults are either on 
the nest or on the wing at sea. 

General 

The red-footed booby, wedge-tailed 
shearwater, red-tailed tropicbird. and 
sooty tern have a number of common 
behavioral traits that are important to 
the study and the environmental 
assessment. They are all colonial and 
nest in localized groups. This allows the 
researchers to capture most of the study 
subject from a few small areas 
(approximately 50 square meter areas) 
on each island. All are relatively easy to 
capture: The wedge-tailed shearwaters 
and red-tailed tropicbirds can be 
approached and picked up: and the red¬ 
footed boobies and sooty terns can be 
captured with a long handled net. All 
capture methods are approved by the 
Fish and Wildlife Service. 

All are highly philopatric: They return 
each year to breed on the same island 
and most return to the same nest year 
after year. Once in their nesting island, 
breeding birds remain on their nest. i.e.. 
within an area of less than a square 
meter, they neither visit other parts of 
the island nor other islands. Each 
nesting pair lays only one egg; both 
adults incubate the egg until it hatches; 
and both adults feed the chick until it 
fledges. The chicks are confined to the 
nesting site until they fledge. After 
fledging, all three birds may leave the 
atoll until the next breeding season. 

They are pelagic (i.e., ocean or sea) 
feeders: They must leave the atoll to 
find food at sea and spend long periods 
of time at sea. They may travel from 
tens of kilometers (km) (red-footed 
boobies) to 500 km (sooty terns) from 
the atoll to forage for food. Since all of 
the birds forage during the day, this 
reduces the amount of time spent on the 
islands or flying over populated areas 
during the day. They have no natural 
predators on the atolL 

None of seabirds species in the study 
are endangered species and none are 
expected to come in direct contact with 


the two endangered species found on 
the atoll (i.e.. the Hawaiian monk seal 
[Monachus schavinslandi] or the green 
sea turtle [CheIonia mydas ]). 

The seabirds included in the tritiated 
water study will be nesting adults and 
will receive only one injection of 
tritiated water. The injection will be 
given within two weeks after the lone 
chick hatches. All of the seabird species 
on the proposed study have similar 
metabolic rates. The effective half-life of 
tritium is estimated to range from 1.7 
days for the sooty tern to 2.7 days for 
the red-footed booby. Therefore, each 
adult will go through 10 tritium half-lives 
(from 17 to 27 days) well before the 
chicks fledge and the adults leave the 
atoll nesting sites for the year. 

Although only one adult from each 
nesting pair will receive the tritiated 
water injection, the sex of the adult 
receiving the injection will not be 
known because it is impossible to 
determine the sex of any of the four 
species by external appearance or egg 
incubation or chick feeding behavior. 
Each injected bird will be marked with 
dye on a small area of its feathers to 
show it was injected and each bird can 
be individually identified by its unique 
Fish and Wildlife Service leg band 
number. 

Study Protocol 

Oxygen-18, a naturally occurring 
nonradioactive isotope of oxygen, is 
added to tritium to produce tritiated 
water with a higher oxygen-18 level than 
that found naturally in air (i.e., 0.2 
percent of air oxygen). This permits 
double-labeled studies (i.e., hydrogen 
and oxygen turnover and carbon dioxide 
production) on the blood samples, better 
quantification of body water turnover, 
and thus energy-expenditure data for 
the seabird in its native environment 
The oxygen-18 is activated to fluorine-18 
in a cyclotron after the blood samples 
are collected and returned to UCLA. The 
oxygen-18 portion of they study, which 
will be carried out in an enclosed 
laboratory setting, neither involves 
byproduct material nor results in 
radioactive releases at the study sites, 
and will not be discussed further. 

The study protocol calls for a single 
injection of 1 microcurie of tritium per 
gram of mass per bird in 30 adult 
seabirds each of the red-footed booby, 
wedge-tailed shearwater, red-tailed 
tropicbird and sooty tern breeding 
populations on Johnston Atoll. The 
injection of 1 microcurie per gram was 
chosen to minimize the amount of 
radioactive material used and maximize 
the probability that the blood sample 
would contain enough activity for 
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“counting statistics” purposes. Each 
seabird will be injected within two 
weeks of egg hatching to minimize the 
variables associated with feeding chicks 
of different ages. An initial blood 
sample will be taken 1 to 2 hours after 
injection with tritiated water to form a 
metabolic baseline. The next blood 
sample will be taken 2 to 5 days later 
depending on when the seabird returns 
from its feeding trip. 

A total of 69 millicuries of tritium will 
be used over the duration of the tritiated 
water studies. All 120 birds will not be 
injected at the same time because of 
differences in breeding cycle and 
incubation periods. The total millicuries 
of tritium present in the nesting areas 
will be further reduced due to the tritium 
biological half-lives and different 
feeding patterns for each species. 
Therefore, the total amount of tritium 
present at one time in the nesting areas 
is expected to be less than 69 
millicuries. 

The study protocol also includes 
several nonradioactive components. 
Some birds will have activity recorders 
placed on their legs to monitor the time 
they spend flying when they are away 
from their nests. A representative 
number of birds from each species will 
be placed in a metabolic chamber to 
measure their resting metabolic rates. 
Wing morphology for all species will be 
described and studied. The tritiated 
water portion of the study will be 
performed first, and there will be a 
delay of at least 12 days before the 
nonradioactive metabolic chamber tests 
are performed. This will allow at least 4 
to 6 effective half-lives to pass between 
the two phases of the study. 

The data from the radioactive (i.e., 
field metabolic rates.in free-living birds) 
and nonradioactive components will be 
combined to provide an extensive 
description of flight behavior, wing 
morphology and energetics for each 
species and the population. 

Pathways to the Environment 

The seabirds lose tritiated water by 
respiration (exhaled water vapor) and 
direct losses in feces (guano). The 
primary losses is thought to be in water 
vapor in the exhaled breath. The water 
vapor should be immediately carried 
away by wind for those seabirds in open 
spaces. In the case of guano dropped in 
the water, the tritium will be diluted by 
seawater. Guano on the island will dry 
in a matter of hours and the tritium will 
become water vapor that is carried off 
by the wind. Since the shearwaters nest 
in burrows, there may be tritium 
absorbed by the burrow walls. 
Shearwaters leave the nest to defecate, 
therefore, tritiated guano will not be 


deposited in the burrows. Although 
shearwaters may make burrows 2 
meters long, those used in the study will 
have to be easily caught. Therefore, 
easily reachable shearwaters with 
shorter burrows are expected to be 
preferentially selected for the study. 

This will reduce the human tritium 
exposure during capture efforts that 
would result from the low levels of 
tritium that may concentrate in the 
burrows. 

Assuming ail 120 seabirds are injected 
with tritium, the total released to the 
environment will be 69 millicuries. Due 
to the feeding patterns of seabirds, i.e., 
they must fly great distances to find 
food, and their roosting patterns, i.e., 
they are either on the next or at sea at 
night, the tritium is expected to be 
released to a much larger area than the 
nesting sites. Due to the large area in 
which the tritium will be released and 
the dynamic nature of the environment, 
the tritium is not expected to 
bioconcentrate, but to be distributed in 
water vapor, plants, sand, and seawater. 
Sun, wind, rain, and seawater will act to 
further disperse the tritium beyond the 
nesting, flight, and feeding sites. 

Pathway to Humans 

Several factors, such as geographic 
isolation of Johnston Atoll, restrictions 
of access to east and Sand Islands, and 
the short duration of the individual bird 
studies, make it unlikely that the 
tritiated birds will come in direct 
contact with the general public. The 
Commanding Officer at Johnston Atoll 
prescribed regulations that reflect and 
support Federal laws and National 
Wildlife Refuge regulations. These 
regulations prohibit harassment, 
hunting, trapping, capture, or killing of 
the seabirds. The seabirds have no 
natural predators on the atoll. Although 
coconut palms are the only food chain 
plant on the atoll, they are not used as a 
food source. There are no food chain 
animals on the islands. Some fish and 
lobsters are caught and eaten by 
recreational fisherman and divers. The 
atoll has no wells and its fresh water is 
produced by a desalinization plant on 
Johnston Island. The seabirds injected 
on Johnston Island will be from nesting 
sites downwind from the desalinization 
plant. Any incorporation of tritium into 
the drinking water, coconuts, fish, and 
lobsters would be minimal because it 
could only occur, if ever, after dilution 
and biodispersion on the air and 
seawater. 

The study calls for selecting nesting 
sites for the red-tailed tropicbirds, the 
only birds to be studied on Johnston 
Island, so that they are away from 
residential and recreational areas. 


Because of the small size of the islands, 
residents may pass by or work near 
nesting sites. The seabirds’ behavior 
that keeps them either at their nesting 
site or at sea foraging also prevents 
them from visiting other islands or other 
sites on their own island. This greatly 
reduced interaction between injected 
seabirds and workers on the atoll. The 
seabirds in the study all nest in 
relatively crowded areas which reduces 
the size of the study site for each species 
to an approximately 50 square meter 
site. This concentration of study 
subjects also aids in physically 
separating them from the human 
population. 

UCLA personnel who handle the 
tritiated water, collect samples, and 
inject birds have procedures and 
equipment to minimize their exposure to 
tritium to below the 10 CFR part 20 
limits. Instruction and written 
procedures address proper receipt, 
survey, transportation, and handling of 
tritium and tritium contaminated waste 
and how to handle spills and other 
emergency situations. Further, these 
individuals are subject to UCLA’s 
bioassay program to monitor their 
tritium uptake from all sources. 

Dose and Effect on Red-footed Boobies, 
Wedge-tailed Shearwaters, Red-tailed 
Tropicbirds and Sooty Terns in the 
Tritiated Water Study 

The adult red-footed boobies will 
each receive one injection of one 
millicurie of tritiated water. The initial 
concentration of tritiated water is 
expected to be 1.5 microcuries per 
milliliter of body water. The biological 
half-life of tritium for the red-footed 
booby is estimated to be 2.7 days and 
the estimated maximum radiation dose 
to a single adult is approximately 1.1 
rads. The 30 adult bird sample size for 
the tritium part of the study results in 50 
to 75 percent of the red-footed booby 
colony mated pairs being affected by the 
study. However, UCLA personnel 
believe this number of red-footed 
boobies should be injected with tritiated 
water because (1) the food foraging and 
flocking characteristics of the red-footed 
booby make it important to retain the 
species in the study, (20 the sample size 
is necessary to obtain statistically valid 
scientific data and (3) the small red¬ 
footed booby colony on Johnston Atoll 
represents a small percentage of the 
total world population of red-footed 
boobies. 

Each adult wedge-tailed shearwater in 
the study will receive 0.5 millicuries of 
tritium. The biological half-life of tritium 
in this species is estimated to be 2.2 
days and the estimated maximum 
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radiation dose to a single adult is 
approximately 0.9 rads. Each adult red¬ 
tailed tropicbird will receive 0.5 
millicuries of tritium. The estimated 
biological half-life is 2.3 days and the 
estimated maximum radiation dose to 
each adult is approximately 0.9 rads. For 
each sooty tern, the injections will have 
0.2 millicuries of tritium; the estimated 
biological half-life is 1.7 days; and the 
maximum radiation dose is 
approximately 0.7 rads. 

Most radiation biology studies are 
done using gamma radiation and small 
mammals. No information is currently 
available for seabirds. The internal beta 
dose from the tritiated water to each 
seabird is well below the 30 roentgens 
(gamma) that may cause reduced 
reproductive potential in mammals and 
the 800 rads (gamma) radiation dose 
expected to kill 50 percent of a song 
sparrow population, the LD (lethal dose) 
50. The radiation doses to the seabirds 
are not expected to cause either acute or 
stocastic effects. 

Effects On Other Species 

Other plant and animal species in the 
area should not be adversely affected by 
the release of tritiated water into the 
environment. The seabirds have no 
natural predators or scavengers living 
on the atoll. Birds that die on land will 
decompose. Seabirds that die at sea will 
be eaten by scavengers such as 
planktonic decomposers, scavenger 
seabird species, and sharks. The 
seabirds are not expected to carry 
tritium with them when they leave the 
atoll at the end of their breeding season 
because the tritium will be biologically 
eliminated from the birds by then. The 
seabirds are not expected to come in 
direct contact with the two endangered 
species (the monk seal and the green 
turtle) because of their different 
biological life cycles and habitats. Since 
the tritium exposure levels in the 
seabirds are not high enough to cause 
either short- or long-term effects in the 
seabirds, the even lower levels of tritium 
dispersed in the environment should not 
have acute nor long term effects on 
other species in the study area. 

Conclusions 

Based on the foregoing assessment, 
the NRC staff concludes that the 
environmental effects of using tritium 
for the in vivo studies of wild red-footed 
boobies, wedgetailed shearwaters, red- 
tailed tropicbirds, and sooty terns are 
expected to be extremely small. The 
concentrations of tritium released by the 
seabirds into the unrestricted areas will 
be well below the limits specified in 10 
CFR part 20. Thus, the estimated doses 
to Johnston and Sand Island residents. 


the general public, and UCLA personnel 
at Johnston Island are insignificant. 
Based on these considerations, this 
action will not result in significant 
effects on the quality of the human 
environment or the environment of 
endangered species, such as the monk 
seals or green turtles. 

The estimated doses to the seabirds 
do not cause acute effects in the birds 
and are not expected to cause long-term 
effects. Therefore, in accordance with 10 
CFR 51.31, a Finding of No Significant 
Impact is considered appropriate for this 
proposed action. 

Alternatives to the Proposed Action 

As required by section 102(2)E of the 
National Environmental Protection Act 
of 1969, as amended (NEPA) (42 U.S.C. 
4322(2)E). possible alternatives to the 
proposed action have been considered. 
The first alternative is to use time- 
energy-budget experiments to determine 
energy expenditures. The time-energy- 
budget data obtained by using a 
metabolic chamber at Johnston Atoll 
will be used to determine resting 
metabolic rates. These experiments 
cannot duplicate the energy 
expenditures of the seabirds when they 
are searching for food. Therefore, this 
alternative cannot be used in this study 
to quantitate the energy expenditure of 
the seabirds during foraging activities. 

A second alternative is to use 
duterium instead of tritium in the 
doubly-cabled water method. While this 
could theoretically provide the same 
information, the use of deuterim is 
impractical at this time. It is more 
difficult to measure deuterium 
accurately; deuterium requires a much 
longer analysis time, i.e., a few months 
vs. one week for tritium; larger volumes 
of deuterium water that would have to 
be injected into the seabirds to assure 
good statistical analysis may adversely 
affect the animal; and similarly the 
larger blood sample sizes needed from 
each seabird could also adversely affect 
the animals. Therefore, this alternative 
cannot be used in this study. 

This last alternative to the proposed 
action is the denial of the license 
amendment request This would result in 
UCLA having to abandon its attempt to 
study tritiated-body water in the four 
seabird species and would adversely 
affect the collection of quantitative 
energy expenditure data needed to 
understand the relationships between 
wing morphology, flocking, and prey fish 
availability in the tropical oceans. The 
study is designed to provide information 
needed to manage and protect the 
seabird colonies on Johnston Atoll. 

There are no currently available 
alternatives to quantifying the body 


water turn-over data and energy 
expenditure determinations obtained 
from the study. The applicant will do 
double-labeled studies on the blood 
samples by measuring activated oxygen- 
18 levels. The oxygen-18 study does not 
involve byproduct material. Both the 
tritium and the oxygen-18 data are 
needed to interpret the body water data. 

The benefits to be gained from denial 
would be no release of radioactive 
material to the environment. This is not 
a significant benefit because the 
estimated concentrations in unrestricted 
areas and resulting doses to humans 
from the studies will be insignificant. 
Further, the quantities of released 
materials are insignificant when 
considered in relationship to ihe 
amounts of radioactivity released at 
Johnston Atoll during the atmospheric 
weapons testing in the 1950's and 1960's. 

The benefit of denying the license 
amendment request would be no excess 
radiation exposure above normal 
background at Johnston Atoll to the 
individual red-footed boobies, wedge¬ 
tailed shearwaters, red-tailed 
tropicbirds and sooty terns involved in 
the study. The benefit and the risk to the 
seabirds from he additional radiation 
exposure have to be weighed against the 
scientific information needed to manage 
and protect the seabirds that is to be 
obtained from this study (i.e., 
quantitative energy expenditure 
information for four different species of 
seabirds with differences in normal 
feeding and flocking behaviors and 
flight proficiencies at a common point in 
their nesting and survival activities). 

Agencies and Persons Contacted 

In performing this assessment, the 
staff contacted UCLA. 

Finding of No Significant Impact 

The Commission has determined, 
under NEPA and the Commission’s 
regulations in 10 CFR part 51, that this 
proposed amendment to amend 
Byproduct Material License 04-23285-01 
to permit: (1) Use of a bunker on 
Johnston Island as a temporary job site 
for the use and storage of tritiated water 
and tritium contaminated waste during 
the study; (2) the transfer of the tritiated 
water and tritium contaminated waste 
to UCLA; and (3) the injection of 
tritiated water into 30 red-footed 
boobies, 30 wedge-tailed shearwaters, 

30 red-tailed tropicbirds, and 30 sooty 
terns, if granted, would not have a 
significant effect on the quality of the 
human environment or the tritiated red¬ 
footed boobies. 30 wedge-tailed 
shearwaters, 30 red-tailed tropicbirds. or 
30 sooty terns, and that and 
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environmental impact statement is not 
required. This determination is based on 
the foregoing environmental assessment 
performed in accordance with the 
procedures and criteria in part 51, 
“Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions." 

For further details of this Action, see 
the application for license amendment, 
dated November 12,1991, and other 
related correspondence. The documents 
(in Docket No. 030-20457) may be 
examined or copied, for a fee, in the 
Commission’s Region V Public 
Document Room, 1450 Maria Lane, suite 
210, Walnut Creek, California 94596. 

Notice of Opportunity for a Hearing 

Any person whose interest may be 
affected by the issuance of this 
amendment may file a request for a 
hearing. Any request for hearing must be 
filed wit the Office of the Secretary, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555 within 30 days of 
publication of this notice in the Federal 
Register and must be served on the NRC 
staff by mail addressed to the Executive 
Director for Operations, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555 or by delivery to the Executive 
Director for Operations, One White Flint 
North. 11555 Rockville Pike, Rockville, 
Maryland 20852; and must be served on 
the applicant by mail or delivery to 
University of California, Los Angeles 
Radiation Safety Office, 10833 Le Conte 
Avenue, Los Angeles, California 90024. 
The request for a hearing must comply 
with the requirements set forth in the 
Commission’s regulations, 10 CFR part 2, 
subpart L, “Informal Hearing Procedures 
for Adjudications in Material Licensing 
Proceedings." Subpart L of 10 CFR part 2 
may be examined or copied for a fee in 
the Commission’s Region V Public 
Document Room, 1450 Maria Lane, suite 
210, Walnut Creek, California 94596 or 
in the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555. 

As required by 10 CFR part 2, subpart 
L (10 CFR 2.1205), the request for a 
hearing must describe in detail: (1) The 
interest of the requestor in the 
proceeding; (2) how that interest may be 
affected by the results of the 
proceedings, including the reasons why 
the requestor should be permitted a 
hearing, with particular reference to the 
factors set out in paragraph (g) of 10 
CFR 2.12055; (3) the requestor’s areas of 
concern about the licensing activity that 
is the subject matter of the proceeding; 
and (4) the circumstances establishing 
that the request for a hearing is timely in 
accordance with paragraph (c) of 10 
CFR 2.1205. 


The factors in 10 CFR 2.1205(g) that 
must be addressed in the request for 
hearing include: (1) The nature of the 
requestor's right under the Atomic 
Energy Act of 1954 to be made a party to 
the proceeding; (2) the nature and extent 
of the requestor’s property, financial, or 
other interest in the proceeding; and (3) 
the possible effect of any order that may 
be entered in the proceeding upon the 
requestor's interest. 

Dated at Rockville, Maryland this 11th day 
of March 1992. 

For the U.S. Nuclear Regulatory 
Commission. 

Michael A. Lamastra, 

Acting Chief. Medical. Academic, and 
Commercial Use Safety Branch, Division of 
Industrial and Medical Nuclear Safety. 

NMSS. 

|FR Doc. 92-6202 Filed 3-17-92: 8:45 amj 

BILLING CODE 7500-01-11 


Advisory Committee on Reactor 
Safeguards; Subcommittee on Plant 
Operations; Meeting 

The ACRS Subcommittee on Plant 
Operations will hold a meeting on April 
1,1992, in room P-110, 7920 Norfolk 
Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, April 1,1992—8:30 a.m. 
Until the Conclusion of Business 

The Subcommittee will continue its 
review of the NRC staffs evaluation of 
risk from Shutdown and low-power 
operations at U.S. commercial nuclear 
power plants as well as the associated 
activities of the nuclear industry. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those sessions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 
During the meeting, the Subcommittee, 
along with any of its consultants who 
may be present, may exchange 
preliminary views regarding matters to 
be considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff. 


the nuclear industry, their respective 
consultants, and other interested 
persons regarding this review r . 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the Designated Federal 
Official, Mr. Paul Boehnert (telephone 
301/492-8558) between 7:30 a.m. and 
4:15 p.m. (EST). Persons planning to 
attend this meeting are urged to contact 
the above named individual one or two 
days before the scheduled meeting to be 
advised of any changes in schedule, etc., 
that may have occurred. 

Dated. March 10,1992. 

Sam Duraiswamy 

Chief. Nuclear Reactors Branch. 

|FR Doc. 92-6205 Filed 3-16-92; 8 45 am| 

BILLING CODE 7590-01-41 


(Docket No. 50-423] 

Northeast Nuclear Energy Co.; Partial 
Withdrawal of Application for 
Amendment to Facility Operating 
License 

The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Northeast Nuclear 
Energy Company, et al. (the licensee) to 
withdraw a portion of its March 28,1990 
application for proposed amendment to 
Facility Operating License NPF-49 for 
the Millstone Nuclear Power Station, 

Unit No. 3, located at the licensee's site 
in New London County, Connecticut. 

The proposed amendment would have 
modified Technical Specification (TS) 3/ 
4.8.1, “A.C. Sources," to include 
provisions to eliminate the fast, cold, 
repetitive starting of diesel generators. 
Additional changes in TS 3/4.8.1 and its 
Bases have been proposed regarding 
instrumentation and test standards. In 
addition, TS 3/4.8.2, “D.C. Sources" 
would be changed to clarify the 
remedial measure for inoperability of 
the required full capacity battery 
chargers. 

In the portion of the proposal which 
was withdrawn, it was proposed that 
Surveillance Requirement 4.8.1.1.2.a.6 (a 
monthly surveillance test) would be 
modified to specify error bands in 
loading the diesel generator in lieu of 
the existing requirement to load the 
diesel generator greater than or equal to 
a given value. Also, it was proposed that 
Surveillance Requirement 4.8.1.1.2.g.7 (a 
24-hour run test] be modified to specify 
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nn indicated target value in lieu of 
existing requirement to load the diesel 
generator greater than or equal to a 
given value. 

The Commission has previously 
issued a Notice of Consideration of 
Issuance of Amendment published in the 
Federal Register on August 13,1990 (55 
FR 32985). However, by letter dated 
November 22, 1991, the licensee 
withdrew the above described portion of 
the proposed change. 

For further details with respect to this 
action, see the application for 
amendment dated March 28,1990. with 
supplemental information provided by 
letter dated July 24.1990, and the 
licensee’s letter dated November 22. 

1991, which withdrew a portion of the 
application for license amendment. The 
above documents are available for 
public inspection at the Commission’s 
Public Document Room. The Gelman 
Building, 2120 L Street, NW.. 

Washington. DC 20555. and at the local 
public document room located at the 
Learning Resources Center, Thames 
Valley State Technical College, 574 New 
London Turnpike. Norwich, Connecticut 
06360. 

Dated at Rockville. Maryland, this 9th day 
of March 1992. 

For the Nuclear Regulatory Commission. 

Vernon L. Rooney. 

Senior Project Manager. Project Directorate 
1-4. Division of Reactor Projects—I/II. Office 
of Nuclear Reactor Regulation. 

[FR Doc. 92-6204 Filed 3-16-92; 8:45 a.m.| 

BILLING CODE 7590-01-M 


(Docket No. 50-4231 

Northeast Nuclear Energy Co.; 
Issuance of Amendment to Facility 
Operating License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 64 to Facility 
Operating License No. NPF-^19 issued to 
Northeast Nuclear Energy Company, et 
al.. which revised the Technical 
Specifications for operation of the 
Millstone Nuclear Power Station, Unit 
No. 3. located in New London County, 
Connecticut. The amendment is effective 
as of the date of issuance. 

The amendment changes Technical 
Specification (TS) 3/4.8.1. “A.C. 

Sources,” to include provisions to 
eliminate the fast, cold, repetitive 
starting of the diesel generators. 
Additional changes in TS 3/4.8.1 and its 
Bases concern instrumentation and test 
standards. In addition, TS 3/4.8.2. ”D.C. 


Sources” is changed to clarify the 
remedial measure for inoperability of 
the required full capacity battery' 
chargers. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR chapter I. which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
w r as published in the Federal Register on 
August 13. 1990 (55 FR 32985). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment. 

For further details with respect to the 
action see (1) the application for 
amendment dated March 28,1990. as 
supplemented July 24,1990. and 
November 22.1991, (2) Amendment No. 

64 to License No. NPF-49. (3) the 
Commission’s related Safety Evaluation, 
and (4) the Commission's Environmental 
Assessment. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street NW.. 
Washington, DC 20555 and at the local 
public document room located at the 
Learning Resources Center, Thames 
Valley Technical College, 574 New 
London Turnpike, Norwich, Connecticut 
06360. A copy of items (2). (3) and (4) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555. Attention: Document Control 
Desk. 

Dated at Rockville, Maryland this 9th day 
of March 1992. 

For the Nuclear Regulatory Commission. 

Vernon L. Rooney. 

Senior Project Manager. Project Directorate 
1-4. Division of Reactor Projects—I/II. Office 
of Nuclear Reactor Regulation. 

(FR Doc. 92-6203 Filed 3-16-92: 8:45 am] 

BILUNG CODE 7590-01-M 


POSTAL RATE COMMISSION 
(Docket No. A92-9; Order No. 920] 

Fabyan, Connecticut 06245 (Helen 
Thomas, et al.. Petitioners); Order 
Accepting Appeal and Establishing 
Procedural Schedule Under 39 U.S.C. 
404(b)(5) 

Issued March 11.1992. 

Docket Number: A92-9. 

Nome of Affected Post Office: Fabyan. 
Connecticut 06245. 

Nome(s) of Petitioners): Helen 
Thomas and others. 

Type of Determination: Closing. 

Date of Filing of Appeal Papers: 

March 6,1992. 

Categories of Issues Apparently 
Raised: 

1. Effect on the community (39 U.S.C. 
404(b)(2)(A)). 

2. Effect on postal services (39 U.S.C. 
404(b)(2)(C)). 

3. Economic savings (39 U.S.C. 
404(b)(2)(D)). 

Other legal issues may be disclosed 
by the record when it is filed: or. 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 

In the interest of expedition, in light of 
the 120-day decision schedule (39 U.S.C. 
404(b)(5), the Commission reserves the 
right to request of the Postal Serv ice 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously filed. 

The Commission Orders 

(A) The record in this appeal shall be 
filed on or before March 23.1992. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Charles L. Clapp, 

Secretary. 

Appendix—Docket No. A92-9 Fabyan, 
Connecticut 06245 

March 6.1992—Filing of Petition. 

March 11,1992— Notice and Order of 
Filing of Appeal. 

March 31,1992—Last day of filing of 
petitions to intervene [see 39 CFR 
3001.111(b)). 

April 10,1992—Petitioner’s Participant 
Statement or Initial Brief [see 39 CFR 
3001.1151 (a) and (b)). 
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April 30,1992—Postal Service 
Answering Brief (see 39 CFR 
3001.115(c)). 

May 15.1992—Petitioners’ Reply Brief 
should Petitioners choose to file one 
(see 39 CFR 3001.115(d)). 

May 22,1992—Deadline for motions by 
any party requesting oral argument. 
The Commission will schedule oral 
argument only when it is a necessary 
addition to the written filings (see 39 
CFR 3001.116). 

July 4,1992—Expiration of 120-day 
decisional schedule (see 39 U.S.C. 
404(b)(5)). 

[FR Doc. 92-6102 Filed 3-16-92; 8:45 am) 

BILL!NO CODE 7710-FW-M 


Office of the Secretary 
Commission Visit 

March 11.1992. 

On March 19,1992, a Commission 
group comprising Commissioners and 
advisory staff members will visit Tabs 
Associates in Baltimore, Maryland. A 
report of the visit will be filed with the 
Commission's Docket Room. 

For further information, contact 
Stephen Gold, Director of the Office of 
the Consumer Advocate, at (202) 789- 
6830. 

Charles L. Clapp, 

Secretary. 

[FR Doc. 92-0101 Filed 3-18-92; 8:45 am) 

BILLING CODE 7710-FN-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-30463; International Series 
No. 371; File Nos. SR-Amex-90-25 and SR- 
Amex-91-OI] 

Self-Regulatory Organizations; 
American Stock Exchange, Inc.; Order 
Approving Proposed Rule Changes 
Relating to the Listing of Index 
Warrants and Options Based on the 
Eurotop 100-Index 

I. Introduction and Background 

On November 16,1990 and February 
4,1991, respectively, the American Stock 
Exchange, Inc. (“Amex” or "Exchange”) 
submitted the Securities and Exchange 
Commission (“Commission” or “SEC”), 
pursuant to section 19(b) of the 
Securities Exchange Act of 1934 
(“Act”) * 1 * and Rule 19b~4 thereunder, 8 * 


»15 U.S.C. 78»(b) (1982). 

* 17 CFR 240.19b-4 (1989). 


proposed rule changes to list options 
and warrants based on the Eurotop 100 
Index (“Eurotop 100 Index” or "Index”). 
Notice of the proposals appeared in the 
Federal Register on December 19,1990 
and March 8,1991, respectively. 3 No 


9 The proposed rule changes were published for 
comment in Securities Exchange Act Release Nos. 
28693 (December 12,19901. 55 FR 52115 and 28929 
(March 1,1991), 56 FR 9999. Subsequently, the Am ex 
submitted additional information and clarifications 
to the Commission regarding its proposals to list 
options and warrants based on the Eurotop 100 
Index. See Securities Exchange Act Release No. 
28935 (March 4. 1991), 56 FR 10448 (Amendment No. 

1 to SR-Amex-80-25, the Amex’s Index option 
proposal); letter from Barbara D. Salmanson. 

Special Counsel. Options Division, Amex, to Mark 
McNair, Attorney, Branch of Options Regulation, 
Office of Options and Exchange Regulation. 

Division of Market Regulation (“Division”), SEC 
dated December 3,1990; letter from Barbara D. 
Salmanson. Special Counsel. Options Division, 
Amex, to Howard Kramer, Assistant Director, 

Office of Options and Exchange Regulation, 

Division. SEC dated February 21.1991, including, 
among other things, rules for the Eurotop 100 Index 
( 'Eurotop 100 Rules”); letter from Barbara 
Salmanson, Special Counsel, Options Division. 
Amex. to Howard Kramer. Assistant Director, 

Office of Options and Exchange Regulation, 

Division, SEC, dated April 18,1991; letter from 
Barbara Salmanson, Special Council. Amex, to 
Howard Kramer. Assistant Director, Office of 
Options and Exchange Regulation. Division, SEC. 
dated April 22,1991. including 1991/1992 
Specifications for the Eurotop-100 Index (*1991/ 

1992 Specifications”); telefax from Barbara 
Salmanson. Special Counsel. Options Division, 
Amex, to Marie McNair. Attorney. Branch of 
Options Regulation. Office of Options and Exchange 
Regulation, Division, SEC. dated April 23.1991 
(April 23.1991 Amex telefax); letter from Nathan 
Most, Vice President, New Products Division, to 
Thomas Gira, Branch Chief. Branch of Option* 
Regulation, Office of Options and Exchange 
Regulation. Division. SEC, doted June 3.1991; 
telefax from Ellen T. Kander. Special Counsel. 
Derivative Securities, Amex, to Howard L. Kramer, 
Assistant Director, Office of Options and Exchange 
Regulation, Division. SEC, dated January 10,1992 
(“January 10,1992 Telefax”); telefax from Ellen T. 
Kander, Special Counsel. Derivative Secuities, 

Amex, to Mark McNair. Attorney. Branch of 
Options Regulation, Office of Options snd Exchange 
Regulation, Division, SEC. dated January 28.1392; 
letter from Ellen T. Kander. Special Counsel, 
Derivative Securities, Amex. to Thomas Gira, 

Branch Chief. Branch of Options Regulation. Office 
of Options and Exchange Regulation, Division. SEC 
dated February 12,1992; letter from Ellen T. Kander. 
Special Counsel, Derivative Securities. Amex, to 
Mark McNair. Attorney. Branch of Options 
Regulation, Office of Options and Exchange 
Regulation, Division, SEC, dated February 21.1991; 
and letter from Clifford J. Weber. New Products 
Specialist. New Products Development. Amex. to 
Mark McNair, Attorney, Branch of Options 
Regulation. Office of Options and Exchange 
Regulation. Division. SEC. dated March 4.1992. The 
description of the Eurotop 100 Index contained in 
this order reflects the additional information and 
clarifications provided by the Amex. 


comments were received on the 
proposed rule changes. This order 
approves those proposals. 

II. Description of the Proposals 

The Amex proposes to list index 
warrants based on the Eurotop 100 
index, an index that is designed to 
represent substantial segments of the 
European slock market. The Amex is 
submitting its proposal to list Eurotop 
100 warrants pursuant to the 
requirments of a 1988 Commission 
approval order (“Index Warrant 
Approval Order”) that among other 
things, permitted the Exchange to list 
index warrants based on established 
market indices, both foreign and 
domestic. 4 * Additionally, the Amex 
proposes to list for trading standardized 
European-style options (exercisable at 
expiration only) based on the Eurotop 
100 Index pursuant to Exchange rules 
applicable to the trading of index 
options. 

A. Description of the Index 

The Amex proposes to list warrants 
and options based on the Eurotop 100 
Index, a weighted index 6 * developed 
and maintained by the European 
Options Exchange (”EOE”) that is 
comprised of 100 European stocks from 
nine countries. 6 The Eurotop 100 Index, 
which is denominated in European 
Currency Units (“ECUs”), is designed to 
measure the collective performance of 
the most actively-traded stocks on the 
major European stock exchanges. In 
order to ensure that the Eurotop 100 
reflects this active segment of the 
European stock market, there are 
specific Eurotop 100 Index Rules that 
determine: (1) The countries represented 
in the Index; (2) the base weighting of 
the countries in the Index; (3) the stocks 
from each country represented in the 
Index; and (4) the weighting of the 
stocks in the Index. 

First, the Eurotop 100 Rules provide 
that only European countries with 
significant stock exchanges are eligible 


4 Securities Exchange Act Release No. 26152 
(October 3,1988), 53 FR 39832. 

* The Eurotop 100 Index is neither price-weighted 
nor capitalization weighted. Instead, as described 
below, the EOE utilizes a weighting process based 
on the relative capitalizations of each component 
country’s primary stock market and the relative 
Cross National Product (“CNP") of each country to 
determine each country’s representation in the 
Eurotop 100 Index. The BOE uses another process 
based on share price and trading volume to 
determine the weighting of each stock included in 
the Eurotop 100 Index. 

• As of December 27.1991, the nine countries 
were: United Kingdom. France, Germany. 
Switzerland. Italy, the Netherlands. Sweden, Spain, 
and Belgium. See January 10,1992. Telefax, supra 
note 3. 
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to be represented in the Index. 
Specifically, a country must be a 
European member of the Organization of 
Economic Cooperation and 
Development (“OECD"), 7 and the 
capitalization of the country’s primary 
stock exchange must be at least 2.5% of 
the aggregate market capitalization of 
the primary stock exchanges of all the 
countries that are included in the 
Eurotop 100 Index. 8 * 

Second, the Eurotop 100 Rules provide 
that country weightings within the Index 
are determined according to the relative 
stock market capitalizations and GNPs 
of the countries included in the Eurotop 
100 Index. Specifically, 90% of a 
country’s weighting is determined based 
on the percentage share of the aggregate 
capitalization of the primary stock 
exchanges of the countries contained in 
the Eurotop 100 Index represented by 
the primary stock exchange of that 
country.® The remaining 10% of a 
country’s weighting is based on its 
percentage share of the total GNP of all 
Eurotop 100 Index countries. 10 The EOE 
employs a mathematical formula that 
combines these two relative percentages 
(/.e., market capitalization and GNP) to 
arrive at the “base” weighting for each 
country. 11 In addition, in order to ensure 
that one country does not dominate the 
Eurotop 100 Index, the Eurotop 100 Rules 
provide that biennially each country’s 
base weighting is adjusted so that it is 
no more than twice the average 
weighting of the countries included in 
the Index [(/.&, 2 X (100 divided by the 
number of countries in the Index)). 
Thereafter, a country's actual weighting 
could increase beyond its base 
weighting if its Index securities 
outperform those from other Index 
countries. Accordingly, so long as nine 
countries remain in the Eurotop 100 
Index, no country can have a base 
weighting greater than 22%, although a 
country’s actual weighting could 


7 OECD is an organization of 24 countries in 
North America. Western Europe and the Pacific, 
formed to promote world trade and the world 
economy. 

* The primary stock exchanges of the countries 
contained in Eurotop 100 index are as follows: 
United Kingdom. London Stock Exchange ("LSE'*): 
Cermany. Frankfurt Stock Exchange: France. Paris 
Bourse; Switzerland. Zurich Stock Exchange; Italy, 
Milan Stock Exchange: the Netherlands. Amsterdam 
Stock Exchange: Sweden. Stockholm Stock 
Exchange: Spain, Madrid Stock Exchange: and 
Belgium. Brussels Stock Exchange. 

# The aggregate market capitalization calculation 
is based on the capitalization of each component 
country’s primary stock market, represented in U S 
dollars, at the end of the prior year. 

10 This calculation is based on the most recent 

GNP figures published by the OECD for a full 

calendar year, expressed in ECUs 

1 ' See Eurotop Rules, supra note 3 at appendix 2 


increase beyond 22% after the biennial 
revision. 12 

The countries currently included in 
the Eurotop 100 Index and their 
weightings as of December 27.1991. are 
as follows: United Kingdom, 27%; 
Germany, 14%; France, 14%; 

Switzerland, 10.5%; Spain, 9%; the 
Netherlands. 8%; Sweden, 8%; Italy. 6%; 
and Belgium, 3.5%. 

Third, the Eurotop 100 Rules provide 
that only liquid issues are eligible to be 
included in the Index. Specifically, the 
Eurotop 100 Rules are designed to select 
those stocks that have the highest 
monetary trading volume over ihe past 
three calendar years on the primary 
stock exchange of their home country. 13 
Under the rules, the EOE ranks the 
stocks for each country according to 
their cumulative effective turnover for 
the past three calendar years. 14 Alter 
ranking the stocks for each country on 
this basis, then starting with the stock 
with the highest cumulative turnover for 
this period, the EOE selects stocks from 
each country to correspond to the base 
weighting that has been established for 
the country in the Eurotop 100 Index. For 
example, because Belgium currently has 
a country base weighting of 4%. the four 
Belgian stocks with the highest turnover 
over the most recent three-year period 
were selected for inclusion in the 
Eurotop 100 Index. 

Fourth, after the component stocks 
from each country are selected, they are 
weighted based on their comparative 
turnovers. Thus, if stock XYZ comprises 
40% of the total effective turnover of the 
stocks selected from that country for 
inclusion in the Eurotop 100 Index, and 
the country has a Eurotop 100 Index 
base weighting of 4%. then the weighting 
of XYZ would be 1.6% of the Eurotop 100 
Index. The Index weighting for XYZ 
(1.6%) is equal to 40% of the country’s 
total weighting within the Index, 4%. The 
number of shares of XYZ included in the 
Eurotop 100 Index is calculated so that 
the value of the selected shares, in 


As described in more detail below, because the 
stocks in the Index were selected based on these 
country weightings at one point in time, the actual 
weightings of each country in the Eurotop 100 Index 
fluctuates based on changes in stock prices'and 
currency values. 

13 The Eurotop Rules also provide that certain 
stocks are excluded from consideration for inclusion 
in the Index. Specifically, investment company 
stocks and securities that are not available for 
investment by foreigners are ineligible to be 
included in the Index. In addition, if more than one 
class of stock of the same company meets the 
selection criteria, only the class with the largest 
effective share volume will be included. 

'* Under the Eurotop 100 Rules, the cumulative 
effective turnover for a stock is the value (in local 
currency) of the actual number of shares traded 
during the three most recent years. See Eurotop 100 
Rule 1 ft. supra note 3 


ECUs, will equal 1.6% of the overall 
value of the Eurotop 100 Index. 1 * As a 
result, the number of shares of each of 
the issues contained in the Eurotop 100 
Index varies widely. For example, the 
number of shares of the 10 Italian stocks 
included in the Eurotop 100 Index ranges 
from 34 shares to 812 shares. By 
contrast, all of the 10 Swiss stocks 
included in the Eurotop 100 Index are 
represented by less than two shares of 
stock. 16 

In order to ensure that the Eurotop 100 
Index will remain representative of the 
most actively-traded stocks on the major 
European stock exchanges, the EOE 
reviews country weightings biennially. 
Any changes in country selections and 
weightings, if appropriate, will be made 
in April of even numbered years based 
on the relative capitalizations and GNPs 
at the end of the previous year. At such 
time, countries may be added or deleted 
based on the Eurotop 100 Index 
eligibility criteria. 17 Adjustments to 
country weightings, however, only will 
be made when the base weighting for 
one or more countries must be changed 
by at least two percent. 

By contrast, the EOE will review 
Eurotop 100 Index stock selections and 
stock weightings on an annual basis 
based on the monetary share volumes of 
the stocks over the three prior calendar 
years. As a result of the stock review in 
1991 by the EOE, nine stocks in the 
Eurotop 100 Index were replaced. 18 

Additionally, there are specific 
Eurotop 100 Index Rules designed to 
account for corporate actions that 
involve one or more component 
companies, such as mergers and certain 
other corporate actions by component 
companies, such as stock dividends or 
rights offerings. 1 ® Consistent with the 


,a For example, if the aggregate Index value is 
100.000 ECUs, then XYZ would represent 1.6% of 
100,000 ECU or 1.600 ECU. If the 9tock is priced at 25 
in its home country and the exchange rate between 
the home country currency (“HC) and the ECU is 
two (ECU/HC=2). then there would be 30 shares of 
XYZ stock in the Index. See April 23.1991 Amex 
telefax, supra note 3. In addition, the number of 
shares of each stock is rounded to the nearest whole 
number, except when the number is less than one. 

In which case, the number is rounded to the nearest 
tenth of a share. See Eurotop 100 Index Rule \.t. 
supra note 3. 

16 See January 10.1992 Telefax, supra note 3. 

17 Any periodic adjustment to the selection and 
weighting of countries will occur, if necessary, 
immediately after the third Friday in April of any 
even dated year. 

*• These stocks were replaced because after 
updating the cumulative effective turnover data by 
adding 1990 turnover data and deleting 1987 
turnover data, nine other companies had higher 
cumulative turnovers. The new selections become 
effective April 22,1991. See Attachment B to April 
IB. 1991 Letter, supra note 3. 

iy Operational adjustments to the weightings of 
stocks to correct the Eure top 100 Index value will be 

Continued 
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design and operation of the Eurotop 100 
Index, the Eurotop 100 Rules provide 
that any necessary changes will be done 
in such a way as to result in minimal 
changes in the value of the Eurotop 100 
Index. 20 In this regard, the EOE 
maintains a list of potential replacement 
stocks for each country. 

The EOE, for purposes of calculating 
the Eurotop 100 Index, will use the last 
sale price of each component stock in its 
own home currency, reported by the 
principal stock exchange in its home 
country. On an instantaneous and 
continuous basis, the value of each 
component stock in its respective home 
country currency first will be converted 
into either German marks or U.S. dollars 
and then into ECUs, based on the 
German mark or U.S. dollar/ECU lowest 
asked price at that moment as quoted by 
the foreign exchange institutions whose 
quotes are disseminated by Reuters 
PLC. 21 Accordingly, Index values will 
reflect the last available component 
stock prices converted into EDUs. 
Nonetheless, in the event there is no 
price change in a component stock, its 
value will be continuously updated to 
reflect any changes in the home 
currency/U.S. dollar or German mark/ 
ECU exchange rates. 

The EOE proposes to calculate the 
official Eurotop 100 Index value from 11 
a.m. to 5:30 p.m. Central European Time 
("C.E.T.") (5 a.m. to 11:30 a.m. E.S.T.), at 
which time trading has ceased on the 
primary markets in all Eurotop 100 
Index countries. Currently, the EOE 
disseminates the Eurotop 100 Index 
value every 15 seconds to all EOE data 
vendors, which include Quotron, 

Reuters, and Bridge Information Service. 
If at 11 a.m. C.E.T. (5 a.m. E.S.T.), 75 or 
more of the Eurotop 100 Index's 
component stocks are open for normal 
trading, then the Eurotop 100 Index 
values published until 5:30 p.m. C.E.T. 


taken only when the action by a company would 
otherwise change the value of the underlying 
portfolio by more than one ECU (0.01 Eurotop 100 
Index point). See Eurotop 100 Index Rule 4.0.1. supra 
note 3. 

20 See Eurotop 100 Rules 4.5 (Operational 
Adjustments to the Selection of Stocks) and 4.6 
(Operational Adjustments to the Weighting of 
Stocks), and Appendix 4 to the Eurotop 100 Rules 
(The Weighting of Stocks in the Event of Merger of 
Stocks Included in the Eurotop 100), aupro note 3. 

21 For most home country currencies, the German 
mark rather than the U.S. dollar is used as the 
intermediary currency because it provides a more 
constant crossing rate. Reuters displays real-time 
currency quotes from approximately 1.100 
contributors worldwide on a 24-hour basis. 
Contributors are largely banks and other foreign 
exchange dealers. See March 4.1902 tetter, stipra 
note 3. 


(11:30 a.m. E.S.T.) that day will be 
considered "Official Index Values." 22 

An official settlement value for the 
Eurotop 100 Index is calculated each 
month for use in connection with 
financial products based on the Eurotop 
100 Index. The settlement value is 
calculated on the third Friday of the 
month provided that all relevant stock 
exchanges customarily are open for 
normal, regulated trading on that day. 23 
The settlement value of the Eurotop 100 
Index will be based on the average of 
the Index values calculated at 5 minute 
intervals between 12:30 p.m. and 1 p.m. 
C.E.T. (6:30 a.m. and 7 a.m. E.S.T.) 

B. Applicable Warrant Rules 

Consistent with the Index Warrant 
Approval Order, the Amex represents 
that Eurotop 100 Index warrant issues 
will conform to the listing guidelines 
contained in section 106 of the Amex 
Company Guide. Specifically, Section 
106 provides that: (1) The issuer of Index 
warrants must have assets in excess of 
$100 million and otherwise substantially 
exceed the size and earning 
requirements in section 101(a) of the 
Company Guide; 24 (2) the term of the 
warrants shall be for a period ranging 
from one to five years from the date of 
issuance; and (3) the minimum public 
distribution of such issues shall be one 
million warrants together with a 
minimum of 400 public holders, and 
have an aggregate market value of $4 
million. 

The Amex proposes that these 
warrants will be direct obligations of 
their issuer subject to cash-settlement 
during their term. The Amex intends to 
list both American-style warrants (/.&, 
exercisable throughout their life) and 
European-style warrants (;.e.. 
exercisable only on their expiration 
date). Upon exercise of a Eurotop 100 
Index warrant, or at the warrant's 
expiration date if not exercisable prior 
to such date, the holder of a warrant 


22 If more than 25 of the Eurotop 100 Index's 
component stocks are not open for normal trading 
at 11 aon. CRT. (5 a.m. RS.T), however, than the 
Eurolop 100 Index values published until 5c50 p.m. 
CRT. (11:30 RS.T.) will be considered “partial 
Index values.” Similarly, the publication of Eurotop 
100 Index values may commence as soon as the first 
primary stock exchange for a component country 
commences trading. Index values published 
between this time and the time of publication of the 
first Official Index Value (/.*. between 9:30-11 a.m. 
CRT. or 3:30-5 a.m. E.S.T.) will be considered **pre- 
opening Index values.** 

22 If this is not the case, then the settlement value 
will be calculated on the first preceding day during 
which ali the relevant stock exchanges customarily 
are open for normal trading. 

22 Section 101(a) of the Amex Company Guide 
requires the issuer to have stockholders* equity of at 
least $4,000,000 and pre-tax income of at least 
$750,000 in its last fiscal year, or in two of its last 
three fiscal years. 


resembling a put option would receive 
payment in U.S. dollars to the extent 
that the Eurotop 100 Index has declined 
below a pre-stated cash settlement 
value while the holder of a warrant 
resembling a call option would receive 
payment in U.S. dollars to the extent 
that the Index has increased above the 
pre-staTed cash settlement value. 
Warrants that are out-of-the-money at 
the end of the stated term will expire 
worthless. 

Consistent with the Index Warrant 
Approval Order, trading in Eurotop 100 
Index warrants will be subject to 
several safeguards designed to ensure 
investor protection. Specifically, 
pursuant to Commentary .02 to Amex 
Rule 411, the Exchange has 
recommended to its members that they 
should sell Eurotop 100 Index warrants 
only to options-approved accounts. In 
addition, the options suitability 
standard of Amex Rule 923 will apply to 
recommended Index warrant 
transactions. 23 Moreover, a Senior 
Registered Options Principal or 
Registered Options Principal will be 
required to approve and initial a 
discretionary order in Eurotop 100 Index 
warrants on the day the order is 
entered. Furthermore, the Amex, prior to 
the commencement of trading of Eurotop 
100 Index warrants, will distribute a 
circular to its membership calling 
attention to the specific risks associated 
with warrants based on the Eurotop 100 
Index. 

C. Applicable Options Rules 

The Amex proposes to trade 
standardized European-style options 
(exercisable only at expiration) based 
on the Eurotop 100 Index. Options on the 
Eurotop 100 Index will be governed by 
current Exchange rules applicable to the 
trading of index options. 26 These rules 
govern matters such as disclosure, 
account approval and suitability, 
position and exercise limits, 27 margin, 
and trading halt9 and suspensions. 26 


22 Amex Rule 923 prohibits any member, member 
organization*, or registered employee thereof from 
recommending any options transaction to any 
customer unless such person making the 
recommendation has reasonable grounds to believe 
that the entire recommended transaction Is net 
unsuitable for such customer and the person has a 
reasonable basis for believing that the customer has 
such knowledge and financial experience to be able 
to evaluate the transaction's risks. 

22 See Amex Rules 900C-980C. 

27 Pursuant to Exchange rule 904 (b). the 
Exchange proposes to establish a position limit of 
25,000 contracts on the same side of the market for 
the Eurotop 100 index contracts, provided that no 
more than 15.000 of such contracts will be permitted 
In the series of the nearest expiration month. 

*• Amex Rule 117 provides for 8 one hour trading 
halt in all securities traded on the Amex if the Dow 

Continued 
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The closing Eurotop 100 Index value 
on December 30,1991. was 859.87. The 
Exchange believes that this value would 
be at too high a level to sustain 
successfully options trading in the U.S. 
market. Accordingly, the Exchange 
proposes to base trading in its Index 
options on a reduced level of the 
Eurotop 100 Index. Specifically, the 
Exchange proposes to divide the 
Eurotop 100 Index value by 5 for the 
purposes of trading options on the 
Index. The multiplier for the Eurotop 100 
Index is 100. 2 ® 

The reduced value Eurotop 100 Index 
that will serve as the basis for the 
Amex’s Eurotop 100 Index option 
contract will be based on the Euro top 
100 Index value it receives from the EOE 
and will be disseminated on a 
continuous basis through the Options 
Price Reporting Authority ("OPRA"). 
Additionally, all trade and quotation 
data regarding Euro top 100 Index 
options will be disseminated to vendors 
through OPRA. 

The Amex, pursuant to Amex Rule 
903C, intends to list up to three near- 
term expiration months, one additional 
series in the March quarterly cycle and 
five additional long-term options series, 
with consecutive June and December 
expirations extending into successive 
years. The Exchange proposes 2Vi-point 
strike price intervals for near-term 
options when the reduced Index value is 
below 200; when the reduced Index 
value is 200 or greater the Amcx 
proposes to implement 5-point strike 
price intervals. Additionally, the Amex 
proposes strike price intervals for long¬ 
term options at either 25 or 50 point 
intervals depending on the then current 
volatility of the Eurotop 100 Index. 

The options will expire on the 
Saturday following the third Friday of 
the expiration month. The last trading 
day in an options series normally will be 
the second to last business day 
preceding the Saturday following the 
third Friday of the expiration month 
(normally a Thursday), except in the 
event of a holiday at the Amex. 30 For 


|on«s Industrial Average ("DJIA**) declines 250 
points from its previous day's closing value and a 
two hour trading halt if the £})1A declines 400 points 
from its previous day’s elosing value. Additionally. 
Amex Rule 918C permits the Exchange to halt or 
suspend trading in options on s stock index if. 
among other reasons, unusual conditions or 
circumstances detrimental to the maintenance of a 
fair and orderly market are present. See Securities 
Exchange Act Release No. 28198 (October 19.1988). 
53 FR 41837. 

An index multiplier is a number which 
determines the total settlement dollar value of each 
point of the underlying index. 

*° In tlie even! of a Thursday holidav in the 
the last trading day for Index options will fall on the 
previous business day. usually the Wednesday prior 


settlement purposes, the Eurotop 100 
Index value will be based on the 
average of the official values for the 
Eurotop 100 Index at five minute 
intervals between 12:30 p.m. and 1 p.m. 
C.E.T. on Expiration Friday. 

Accordingly, the Index settlement value 
will be determined between 6:30 to 7 
a m. E.S.T. on the morning of Expiration 
Friday. In the event that a primary 
exchange ordinarily is not open for 
trading on an Expiration Friday, 
however, the Index settlement value will 
be calculated on the first preceding day 
when all the primary exchanges are 
open. 31 

The Eurotop 100 Index will be valued 
in U.S. dollars even though the Eurotop 
100 index is comprised entirely of 
European stocks. The Exchange will 
assign a value of one U.S. dollar to each 
100 decimal points of the Eurotop 100 
Index. Thus, as the Eurotop 100 Index 
value reflects changes in the ECU prices 
of the component stocks, the premiums 
of Index options will change in U.S. 
dollars, without regard to fluctuations in 
the ECU/U.S. dollar exchange rate. This 
index valuation method is designed for 
investors that primarily are concerned 
with changes in the ECU price levels of 
the European market and not in the 
combined effect of price movements in 
the European stock market and changes 
in the ECU/U.S. dollar exchange rate. 
Moreover, the proposed valuation 
method permits the options premiums to 
be quoted in U.S. dollars and the trading 
accounts to be denominated in U.S. 
dollars. Accordingly, all Exchange, 
Options Clearing Corporation (* * 4 OCC“) 
and clearing member systems will be 
able to accommodate the trading, 
clearance and settlement of the Eurotop 
100 Index options without alteration. 

III. Discussion 

The Commission finds that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and. in particular, the 
requirements of Section 6(b)(5) of the 
Act. 32 Specifically, the Commission 
finds that the trading of options and 
warrants on the Eurotop 100 Index will 
serve to protect investors, promote the 
public interest, and help to remove 


to expiration. Settlement of the Index options will 
continue to be based on Friday’s opening prices. See 
February 12.1992 Letter, supra note 3. 

11 When there is a holiday in Europe on 
Expiration Friday, necessitating an earlier 
determination of index settlement value (j>. 
Thursday), the Amex will correspondingly cease 
trading in expiring options series on Wednesday 
instead of Thursday. 

#t 15 U.S.C. 78f(b)(5) U98A). 


impediments to a free and open 
securities market by providing investors 
with a means to hedge exposure to 
market risk associated with European 
stock investments. 33 The trading of 
options and warrants on the Eurotop 100 
Index, however, raises several concerns, 
namely, issues related to index design, 
customer protection, surveillance, and 
market impact. The Commission 
believes, for the reasons discussed 
below, that the Amex adequately has 
addressed these concerns. 

A. Index Design and Structure 

The Commission finds that classifying 
the Index as broad-based, and, thus, 
permitting Exchange rules applicable to 
the trading of broad-based index options 
to apply to Eurotop 100 Index options is 
appropriate given the large 
capitalization, broad diversification, and 
mature markets of the component stocks 
of the Eurotop 100 Index. Moreover, for 
both the Eurotop 100 Index options and 
warrants, the broad-based design of the 
Index significantly minimizes the 
potential for manipulation of the Index. 

First, the total capitalization of the 
Eurotop 100 Index is U.S. $957 billion. 34 
Second, the stocks in the Eurotop 100 
Index are from a wide range of 
European industry sectors. Although the 
Eurotop 100 Index component stocks are 
not selected to achieve a specified 


* 9 Pursuant to Section 6(b)(5] of the Act. the 
Commission must predicate approval of any new 
option or warrant proposal upon a finding that the 
introduction of such new derivative instrument is in 
the public interest. Such a finding would be difficult 
for a derivative instrument that served no hedging 
or other economic function, because any benefits 
that might be derived by market participants likefy 
would be outweighed by the potential for 
manipulation, diminished public confidence in the 
integrity of the markets, and other valid regulatory 
concerns. In this regard, the trading of listed options 
or warrants on the on the Eurotop 100 Index will 
provide investors with a hedging vehicle that should 
reflect the overall movement of the European stock 
market. The Commission also believes that these 
options and warrants will provide investors with a 
means by which to make investment decisions in 
the European equity market, allowing them to 
establish positions or increase existing pusUions in 
European stocks in a cost effective manner. 

• 4 See April 19.1991 Letter, supra note 3. The 
market capitalization of the Eurotop 100 Index is 

larger than the capitalization of all the other foreign 
stocks indices that the Commission has reviewed 
except the Europe. Australia. Far East ("EAKE") 
Index. Specifically, when reviewed by the 
Commission: (1) the Toronto Futures Exchange’s 
Toronto Stock Exchange 35 Index had a market 
capitalization of Si 15 billion; (2) the Financial 
Times-Stock 100 (“FT-SE100*’) Index had a market 
capitalization of 1521.8 billion: (3) the Sydney 
Futures Exchange's All Ordinaries Index had a 
market capitalization of $110.7 billion; (4) the CAC- 
40 Index had a market capitalization of 
approximately $148.5 billion: 15) the International 
Market Index (~lMf*) had a market capitalization of 
$445 billion; and (6) the EAFE Index had a market 
capitalization of $5,104 billion. 
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industry representation, 24 industry 
groups are represented in the Eurotop 
100 Index and the three largest industry 
groups, banking, international oils, and 
holding companies, comprise only 
14.32%, 10.08%, and 8.58%, respectively, 
of the Eurotop 100 Index. 35 Third, the 
Eurotop 100 Index is comprised of 100 
stocks, with no particular stock or group 
of stocks dominating the Index. For 
example, the ten most highly weighted 
stocks in the Index account for only 
19.12% of the Index's value. Fourth, the 
component stocks of the Eurotop 100 
Index are actively traded in their home 
markets. In this regard, as described 
above, the stock selection and weighting 
procedures for the Index ensure that 
stocks in the Eurotop 100 Index are 
actively traded. As a result, the median 
and mean monthly trading volume 
figures for the 100 issues are 3.65 million 
and 9.76 million shares, respectively. 
Finally, the Commission believes that 
the Eurotop 100 Index Rules governing, 
among other things, the selection of 
countries included in the Index, the 
stocks included in the Index, and the 
periodic review of the composition and 
weighting of the Index will serve to 
ensure that the Index maintains its 
broad representative sample of actively- 
traded European stocks. Accordingly, 
the Commission finds that the Eurotop 
100 Index is a broad-based index. 

B. Customer Protection 

The Commission believes that a 
regulatory system designed to protect 
public customers must be in place 
before the trading of sophisticated 
Financial instruments, such as Eurotop 
100 Index options and warrants, can 
commence on a national securities 
exchange. The Commission notes that 
the trading of standardized exchange- 
traded options occurs in an environment 
that is designed to ensure, among other 
things, that: (1) The special risks of 
options are disclosed to public 
customers; (2) only investors capable of 
evaluating and bearing the risks of 
options trading are engaged in such 
trading; and (3) special compliance 
provisions are applicable to options 
accounts. Accordingly, because the 
Eurotop 100 Index options will be 
subject to the same regulatory regime as 
the other standardized options currently 
traded on the Amex, the Commission 
believes that adequate safeguards are in 
place to ensure the protection of 
investors in Eurotop 100 Index options. 

The Commission also notes that the 
delay between the cessation of trading 
in Index options and the determination 


96 See. April 1991 Letter, supra note 3. 


of the Index value for settlement does 
not raise novel issues. The Commission 
previously has approved stock index 
options for trading where the index 
settlement value for expiring options is 
determined on the day after trading in 
the options cease. 36 

The Commission also notes that, 
consistent with the Index Warrant 
Approval Order, specific Amex rules 
and procedures that address the special 
concerns attendant to the secondary 
trading of index warrants will be 
applicable to Eurotop 100 Index 
warrants. In particular, by imposing the 
special suitability, disclosure, and 
compliance requirements noted above, 
the Amex has addressed adequately the 
potential public customer concerns that 
could arise from the derivative nature of 
Eurotop 100 Index warrants. Moreover, 
the Amex plans to distribute a circular 
to its membership calling attention to 
the specific risks associated with 
warrants on the Eurotop 100 Index, and, 
pursuant to the Amex listing guidelines, 
only substantial companies capable of 
meeting their warrant obligations will be 
eligible to issue Eurotop 100 warrants. 

Warrants, unlike standardized 
options, do not have a clearinghouse 
guarantee but are instead dependent 
upon the individual credit of the issuer. 
This heightens the possibility that an 
exerciser of warrants may not be able to 
receive full cash settlement upon 
exercise. To some extent this risk is 
minimized by the Exchange’s standard 
that warrant issuers possess at least 
$100,000,000 in assets. In any event, 
Financial information regarding the 
issuers of Eurotop 100 warrants will be 
disclosed or incorporated in the 
prospectuses accompanying the 
offerings of the warrants. 

There is a systemic concern, however, 
that broker-dealers or broker-dealer 
subsidiaries issuing index warrants or 
providing a hedge for the issuer will 
incur position exposure. This position 


96 For example, the settlement value for expiring 
options on the Japan Index is determined at the 
close of the Friday afternoon Tokyo Stock Exchange 
trading session (1 a.m. E.S.T.), although trading In 
the expiring contracts ceases on Thursday at 4:15 
E.S.T.. eight hours and 15 minutes earlier. See 
Securities Exchange Act Release No. 28475 
(September 25.1990). 55 FR 40492 (order approving 
File No. SR-Amex-89-18). Similarly, the CBOE lists 
a version of the S&P 500 Index option, the NSX. 
whose settlement is based on the opening prices of 
stocks on the day after trading in the options cease. 
See Securities Exchange Act Release No. 24367 
(April 17,1987), 52 FR 13890 (order approving CBOE 
proposal to list NSX options). Likewise, the 
settlement value of expiring options on the New 
York Stock Exchange Composite Index is calculated 
based on the opening prices of the index's 
component stocks on expiration Fridays, although 
trading in the options cease on the Thursday before 
expiration Friday. See Securities Exchange Act 
Release No. 25804 (June 15.1988), 53 FR 23474. 


exposure, if left partially hedged or 
dynamically hedged, could not only 
create a risk of non-performance but 
added a systemic risk in that the broker- 
dealer will have to hedge dynamically 
the position exposure to minimize losses 
should the market turn against it. To 
date, warrant issuances have been so 
small in relation to the broker-dealer 
issuer’s (or underwriter’s) total equity 
positions as not to raise significant 
concerns. Nevertheless, the Exchange 
should continue to monitor this area. 

C. Surv'eiJlance 

In evaluating new derivative 
instruments, the Commission, consistent 
with the protection of investors, 
considers the degree to which the 
derivative instrument is susceptible to 
manipulation. The ability to obtain 
information necessary to detect and 
deter market manipulation and other 
trading abuses is a critical factor in the 
Commission’s evaluation. It is for this 
reason that the Commission has 
required an effective surveillance 
sharing agreement between an exchange 
listing or trading a derivative product 
and the exchange trading the stocks 
underlying the derivative contract that 
specifically enables officials to surveil 
trading in the derivative product and 
underlying stocks. 37 Such agreements 
provide an important deterrent to 
manipulation because they facilitate the 
availability of information that may be 
necessary to detect a potential 
manipulation if it were to occur. For 
foreign stock index derivative products, 
these agreements are especially needed 
to facilitate the obtaining of regulatory, 
surveillance and other information from 
foreign jurisdictions. 

The Commission has considered the 
adequacy of surveillance sharing 
arrangements in the context of several 
types of derivative products, including 
derivative products based on stock 
indices comprised of component 
securities from one country (“single 
country indices”) and indices comprised 
of component securities from several 
countries (“multi-country indices”). In 
the context of derivative products based 
on single country indices, the 
Commission consistently has required 
the U.S. exchange that proposes to trade 
a derivative product to establish an 
effective surveillance sharing 
arrangement with the primary foreign 
stock market where the underlying 


97 The Commission believes that the ability to 
obtain relevant surveillance information, including, 
among other things, the identity of the ultimate 
purchasers and sellers of securities, is an essential 
and necessary component of an effective 
surveillance agreement. 
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securities are traded. For example, the 
Commission approved the trading of 
derivative instruments based on the FT- 
SE100 Index and the CACMO Index 
which are broad-based indices 
representative of the U.K. and French 
stock markets, respectively. In these two 
instances the Commission still required 
that there be an effective surveillance 
sharing agreement between the U.S. 
exchange and the underlying foreign 
exchange because the indices were 
limited to one country, thus enabling a 
potential manipulation to be based on 
the securities of a single market. 38 

In the context of derivative products 
based on multi-country indexes, such as 
the Eurotop 100 index, the Commission 
considers several factors in evaluating 
whether these instruments are readily 
susceptible to manipulation. Effective 
surveillance sharing agreements is one 
factor in this evaluation. In many cases, 
without effective surveillance sharing 
agreements, the Commission is unable 
to approve these proposed products. The 
Commission, however, recognizes that 
the construction of an index, including 
he diversification and active and deep 
market for component securities, can 
mitigate against the need to require that 


a * Tfc* Commission has approved the fisting of 
FT-SE100 warrants on the CBOE Amex. NYSR. 
and the Pacific Stock Exchange (“PSE”) and has 
approved a proposal from the CBOE to trade 
options based on the FT-SE 100. See Securities 
Exchange Act Release Nos. 27709 (March 6.1990). 

55 FR 93f» (order approving Kile No. SR-Amex-90- 
3); 26108 (june 12,1990). 55 FR 24955 (order 
approving File No. SR-PSEr-90-15); 28399 (August 
30,1990). 55 FR 37390 (order approving SR-NYSB- 
90-37): 28627 (November 19.1990) (order approving 
File No. SR-CBOE-90-17, CBOE warrant proposal), 
28634 (November 20.1990). 55 FR 49729 (order 
approving File No. SR-MSE-90-12); and 29722 
(September 23.1991). 56 FR 49800 (File No. SR- 
CBOE-91-07. CBOE option proposal). Additionally, 
the Commission has approved the listing of CAC-40 
warrants on the Amex NYSE. PHLX. PSE, MSE and 
CBOE. See Securities Exchange Act Release Nos. 
28544 (October 17.1990). 55 FR 42792 (order 
approving Pile Nos. SR-Amex-90-08, SR-NYSE-00- 
36 SR-PHLX-90-25 and SR-PSR-4XM0); 28587 
(October 30.1990). 55 FR 48595 (order approving File 
No. SR-CBOE—90-18) and 28701 (December 13. 

1990). 55 FR 52918 (order approving SR-MSE-00-10). 
In addition. In light of unique circumstances, the 
Commission has approved some U.S. exchange 
proposals to trade derivative products based on the 
Japanese equity market without the presence ol 
direct surveillance sharing arrangements between 
these exchanges and the Tokyo Stock Exchange. In 
these instances, the Commission concluded that the 
absence of such surveillance sharing agreements 
did not make the trading of such Japanese-based 
derivative instruments readily susceptible to 
manipulation because of a variety of factors, 
including among others, the contract design, the 
existence of a Memorandum of Understanding 
between the SEC and the Japanese Ministry of 
Hnance ("MOP*) which could provide the 
Commission with information that would be 
covered by an effective surveillance sharing 
a? n,< an( * ,he kiatory of cooperation between 
the SLC and the MOF. See Securities Exchange Act 
Release No. 30256 (January 16.1992). 57 FR 2797. 


effective surveillance sharing 
agreements be concluded with all of the 
markets whose securities underlie that 
index. Indeed, the Commission has 
approved or commented favorably upon 
derivative products based on the 
International Market Index (’IMI’’) and 
the Europe. Australia. Far East (’’EAFE") 
Index, where coverage was less than 
100%. In both such cases, however, the 
countries with a major index weighting 
were covered by effective surveillance 
sharing agreements and no single 
uncovered country’s securities 
accounted for more than a small 
percentage of the index's weighting. 39 
This made it very unlikely that a 
successful manipulation could be based 
on the markets that did not have 
effective surveillance sharing 
agreements with the derivative 
exchange. 

Accordingly, with respect to the 
Eurotop 100 Index, the Commission 
believes that various factors, as 
described below, render the Index not 
readily susceptible to manipulation, 
although the weighting of the securities 
of the countries in the Eurotop 100 Index 
for which the Amex has effective 
surveillance sharing agreements equate 
to only approximately one-half of the 
Index’s value. Specifically, the Index 
contains several features that make it 
difficult to engage in intermarket abuses 
(such as manipulation or frontrunning) 
using Eurotop 100 Index warrants or 
options and trading in the underlying 
cash markets. As noted above, the Index 
is comprised of the most highly- 
capitalized, actively-trade securities 
from primary markets in nine different 
countries. Accordingly, because the 
Index component securities are spread 
over nine countries, are diversified by 
industry sector, and, as described above 
in greater detail, are adjusted in 
accordance with specific, complex rules 
designed to maintain specific weightings 
and relationships, the Commission 
believes it would be considerably more 
difficult to affect the Index value 
because to do so would require 
influencing simultaneously several 
foreign markets. Moreover, the 
susceptibility of the Index to 
manipulation is reduced further by the 
Index settlement value calculation 


39 See Securities Exchange Act Release No. 26653 
(March 21.1969). 54 FR 12705 (order approving an 
Amex proposal to list and trade options based on 
the IMI) and letter from Jonathan G. Katz. Secretary, 
SEC. to Dr. Paula Tosinl. Director. Division of 
Economic Analysis. Commodity Futures Trading 
Commission, dated October «. 1988 (letter not 
objecting to the designation of the Chicago 
Mercantile Exchange as a contract market to trade 
EAFE stock index futures). 


method, which uses an average of prices 
over a 30-minute period. 

In addition, as noted above, while the 
Amex does not have effective 
surveillance sharing agreements with all 
of the countries comprising the Index, no 
single uncovered country’s securities 
account for 20% or more of the Index’s 
weighting and no two uncovered 
countries’ securities account for 30% or 
more of the Index’s weighting. In 
particular, the Commission notes that 
the Amex has concluded effective 
surveillance agreements with the 
relevant self-regulatory organizations in 
the U.K., France, and the Netherlands, 
three of the larger components of the 
Index. 40 

In this regard, the Commission 
emphasizes that if there were a country 
accounting for 20% or more of the Index 
that was not covered by an effective 
surveillance sharing agreement (or two 
countries accounting for 30%) it would 
be difficult for the Commission to reach 
the conclusions contained in this 
order. 41 

In sum, the Commission believes that 
the Index is not readily susceptible to 
manipulation, and that if a manipulation 
w ere nonetheless to occur, it could be 
easily detected. As noted above, the 
component securities of the Index also 
are spread over nine countries, the 
Index is broad-based, a 30-minute 
settlement calculation method is used, a 
substantial portion of the Index is 
covered by effective surveillance 
sharing agreements, and the weighting 
of the securities of any country without 
an effective surveillance sharing 
agreement is small. 42 


40 See Letter Agreement between The Securities 
Association. Ltd. regarding surveillance related to 
Amex index options, dated July 8 . 1988; Agreement 
between the Amex and the London Stock Exchange, 
dated. July 1,1991; Memorandum of Understanding 
Concerning the Listing of Securities Linked with en 
Index and the Furnishing of Information for the 
Purpose of Regulation and Enforcement between the 
Socieite Des Bourse Francaises and the Amex. 
dated October 4,1990 and Administrative 
Agreement between the U.S. Securities and 
Exchange Commission and the Commission des 
Operations de Bourse de France, dated December 
14. 1989. 45 SFiC Docket 726, January 12, 1990: and 
Memorandum of Understanding Concerning the 
Provision of Information for the Purpose of 
Regulation and Enforcement between the 
Amsterdam Stock Exchange and the Amex. dated 
January 6 . 1991. 

41 The Commission also notes that the Amex will 
apply its existing index warrant and index options 
surveillance procedures to trading in the Eurofop 
100 Index options and warrants. 

4 * In the event that the percentage weightings of 
the countries included in the Index changed so that 
a country without an effective surveillance sharing 
arrangement comprised greater »han 20% of the 
Index, then the Commission would consider the 
Amex's determination to continue to list additional 

Continued 
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While reaching this conclusion, the 
Commission nevertheless continues to 
believe strongly that surveillance 
sharing agreements between the Amex 
and all the exchanges trading 
component securities of the Index would 
be useful in deterring potential 
manipulations or other improper or 
illegal trading involving Eurotop 100 
Index options and warrants. 

Accordingly, the Commission believes it 
is worthwhile for the Amex and the 
relevant foreign exchanges to continue 
to work together to consummate formal 
effective surveillance sharing 
agreements as soon as practicable. 43 

E. Market Impact 

The Commission believes that the 
listing and trading of Eurotop 100 Index 
warrants and options on the Amex will 
not adversely affect the securities 
markets in the U.S. or Europe. First, 
existing Amex stock index warrant and 
option rules and surveillance procedures 
will apply to warrants and options 
based on the Index. Second, the 
Commission notes that the Eurotop 100 
Index is broad-based and diversified 
and includes highly capitalized 
securities, no one of which dominates 
the Index, that are traded actively on 
leading European stock exchanges. 
Third, the Amex has established 
reasonable position and exercise limits 
for the Eurotop 100 Index options that 
will serve to minimize potential 
manipulation and other market impact 
concerns. Fourth, the risks to investors 
of contra-party non-performance will be 
minimized because the Index options 
will be issued and guaranteed by OCC 
just like other standardized options 
traded in the United States and the 
Index warrants will only be issued by 
large issuers capable of meeting their 
warrant obligations. Finally, Eurotop 100 
Index options already trade on the EOE, 
so the listing of Eurotop 100 Index 
options and warrants on the Amex 
would not represent the introduction of 
a new derivative product based on 
European markets. Accordingly, the 
Commission believes that the 
introduction of warrants and option on 
the Eurotop 100 Index by the Amex 
should not have a significant effect on 


warrants or options series after such a change to be 
a material change in the Amex listing standards, 
requiring the Tiling of a proposed rule change 
pursuant to section 19(b) of the Act. 

43 In this regard, the Amex agrees to report yearly 
to the Commission over the next three years 
detailing its efforts to secure effective surveillance 
sharing agreements with the uncovered countries. 
See letter from Howard Baker. Senior Vice 
President. Amex. to Howard Kramer. Assistant 
Director. Office of Options and Exchange 
Regulation. Division. SF.C. dated March 4.1992. 


the underlying European securities 
markets or U.S. securities markets. 

IV. Conclusion 

For the reasons set forth above, the 
Commission finds that the proposed rule 
changes are consistent with the 
requirement of the Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and, in 
particular, the requirements of Section 
6(b)(5) and the rules and regulations 
thereunder. 

It therefore is ordered, pursuant to 
section 19(b)(2) of the Act, 44 that the 
proposed rule changes (SR-Amex-90-25 
and SR-Amex-91-01) are approved. 

For the Commision, by the Division of 
Market Regulation, pursuant to delegated 
authority. 46 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-6168 Filed 3-14-92; 8:45 am] 
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[Release No. 34-30462; International Series 
No. 370; File Nos. SR-Amex-91-10; SR- 
NYSE-91-13; SR-CBOE-91-09; and SR- 
CBOE-91-131 

Self-Regulatory Organizations; 
American Stock Exchange, Inc; 
Chicago Board Options Exchange, 

Inc.; and New York Stock Exchange, 
Inc.; Order Approving Proposed Rule 
Changes Relating to the Listing of 
Index Warrants and Index Options 
Based on the FT-SE Eurotrack 200 
Index 

March 11,1992. 

I. Introduction and Background 

The American Stock Exchange, Inc. 
(“Amex”), the Chicago Board Options 
Exchange, Inc. (“CBOE”), and the New 
York Stock Exchange, Inc. (“NYSE”) 
(collectively, the (“Exchanges”)) have 
submitted to the Securities and 
Exchange Commission (“SEC” or 
“Commmission”), pursuant to Section 
19(b) of the Securities Exchange Act of 
1934 (“Act”) 1 and Rule 19b-4 
thereunder, 2 proposed rules changes to 
list warrants based on the Financial 
Times-Stock Exchange (“FT-SE”) 
Eurotrack 200 Index (“Eurotrack 200 
Index” or “Index”). Additionally, the 
CBOE submitted a proposed rule change 
to list options based on the Eurotrack 
200 Index. 3 The proposed rule changes 


44 15 U.S.C. 78s(b)(2) (1982). 

49 17 CFR 2O0.3O-3(a)(12) (1989). 

1 15 U.S.C. 78s(b) (1982). 

* 17 CFR 240.19b-4 (1989). 

9 On May 31.1991. the CBOE amended its 
Eurotrack 200 Index option proposal to provide that 
options contracts on the Eurotrack 200 Index will be 
traded on a reduced Index value. Specifically, the 


were published for comment in various 
releases. 4 No comments were received 
on the proposed rule changes. This order 
approves these proposals. 

II. Description of the Proposals 

The Exchanges propose to list index 
warrants based on the Eurotrack 200 
Index, a capitalization-weighted index 
that is comprised of 200 major European 
securities and is intended to represent 
the overall performance of the European 
stock market. 5 6 Additionally, the CBOE 


CBOE proposes that the Index options will be 
computed at one-tenth of the value of the full value 
Eurotrack 200 Index. See letter from Robert P. 
Ackermann, Vice President. Legal Services, CBOE. 
to Mark McNair. Attorney. Branch of Options 
Regulation. Office of Options and Exchange 
Regulation. Division of Market Regulation 
(•‘Division*’). SEC. dated May 31.1991. On August 
15.1991. the CBOE amended its proposal to provide 
that the Index value for settlement purposes will be 
based on the average of the Index values at one- 
minute intervals from 11:00 to 11:20 a.m. London 
time (excluding the three highest and three lowest 
values). Previously, only the highest and lowest 
values were excluded. See letter from Robert P. 
Ackermann. Vice President. Legal Services. CBOE. 

to Howard Kramer, Assistant Director. Office of 
Options and Exchange Regulation. Division. SEC. 
dated August 15.1991 ("Amendment No. 1 I-etter**). 

Because these amendments are minor and technical 
in nature they have not been separately noticed for 
comment. 

4 See Securities Exchange Act Release Nos. 29043 

(April 4.1991). 56 FR 14551 (notice of File No. SR- 
CBOE-91-09. the CBOE’s Index option filing): 29079 
(April 15.1991). 56 FR 16134 (notice of File No. SR- 
CBOE-91-13. the CBOE’s Index warrant filing): 
29178 (May 8.1991), 56 FR 22500 (notice of File No. 
SR-NYSE-91-13); and 29280 (May 31.1991). 56 FR 
26446 (notice of File No. SR-Amex-91-10) 

6 The Exchanges submitted additional data to the 
Commission regarding their Eurotrack 200 Index 
proposals. See London Stock Exchange. Five Year 
History—FT-SE Share Indices ("Five Year 
History"), 1991; letters from Robert P. Ackermann. 
Vice President. Legal Services. CBOE, to Howard L 
Kramer. Assistant Director. Office of Options and 
Exchange Regulation, Division, SEC, dated April 28. 
1991 ("April 26.1991 Letter") and May 8.1991. letter 
from William J. Barclay. Ph.D.. Vice President. 
Strategic Planning and International Development, 
CBOE, to Howard L Kramer. Assistant Director. 
Office of Options and Exchange Regulation, 
Division, SEC, dated May 1.1991; letter from Joseph 
Levin. Vice President. Research. CBOE, to Howard 
L Kramer. Assistant Director. Office of Options and 
Exchange Regulation. Division. SEC. dated May 29. 
1991; Memorandum from Tom Noian. CBOE. to 
Murk McNair. Attorney. Branch of Options 
Regulation. Office of Options and Exchange 
Regulation. Division. SEC. dated July 24.1991; letter 
from Ellen T. Kander. Special Counsel. Options 
Division. Amex. to Thomas Gira. Branch Chief, 
Branch of Options Regulation. Office of Options and 
Exchange Regulation. Division. SEC. dated January 
21.1992 ("January 21.1992 Letter"); and letter from 
William J. Barkley. Ph.D.. Vice President. Strategic 
Planning and International Development. CBOE. to 
Thomas Gira, Branch Chief. Branch of Options 
Regulation. Office of Options and Exchange 
Regulation. Division, SEC. dated February 20.1992 
("February 20.1992 Letter"). 
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proposes to list for trading cash-settled, 
European-style options (exercisable 
only on the last business day prior to the 
option’s expiration) based on the 
Eurotrack 200 Index. * * * * * 6 

The Eurotrack 200 Index is a 
combination of two stock indexes, the 
Eurotrack 100 Index and the FT-SE 100 
Index. 7 The Eurotrack 100, Eurotrack 
200, and FT-SE 100 Indexes, which are 
all designed and operated by the LSE, 
are administered by two Index Steering 
Committees, one for the FT-SE 100 
Index and one for the Eurotrack 
Indexes. 8 These committees are 
composed of representatives from 
various international and U.K. financial 
institutions. 9 

As of January 21,1992, the countries 
included in the Index and their 
percentage weighting were: United 
Kingdom. 42.74%; Germany. 15.16%; 
France, 13.54%; Netherlands, 6.54%; 
Switzerland. 7.13%; Italy. 5.67%; Spain. 
3.89%; Belgium, 2.67%; Sweden. 1.63%; 
Ireland, 0.6%; Norway, 0.18%; and 
Denmark. 0.25%. 

The FT-SE 100 Index component of 
the Eurotrack 200 Index is an 
internationally-recognized, 
capitalization-weighted stock index 
based on the prices of 100 of the most 
highly capitalized British stocks traded 
on the LSE. 10 * The Commission 


• The stocks in the Eurotrack 200 Index from the 

United Kingdom and the Republic of Ireland are 

traded over SEAQ and the stocks from the other 

European countries are traded over SEAQI. SEAQ's 

and SEAQIs quotations of the stocks traded on the 

LSE are available to all exchanges listing those 
stocks, but the system is solely that of the LSE and 
its dealers and does not reflect markets from the 
other exchanges. 

7 The Exchanges have submitted proposals to list 
warrants based on the Eurotrack 100 Index and the 
CBOE also has submitted a proposal to list and 
trade options based on the Eurotrack 100 Index. See 
Securities Exchange Act Release Nos. 29075 (April 
4.1991). 56 FR 14553 (notice of File No. SR-CBOF^- 
91-08. the CBOE’s Eurotrack 100 Index option 
filing); 29078 (April 15.1991). 56 FR 18132 (notice of 
File No. SR-CBOE-91-14. the CBOE s Eurotrack 100 
Index warrant filing): 29177 (May 8,1991). 56 FR 
22501 (notice of File No. SR-NYSE-91-12): and 
29251 (May 30.1991). 56 FR 28170 (notice of File No. 
SR-Amex-91-ll). The Pacific Stock Exchange 
("PSE") also has submitted a proposal to list 
Eurotrack 100 Index warrants. See Securities 
Exchange Act Release No. 29951 (November 1& 
1991). 56 FR 59314. 

• See Five Year History, supra note 5. at 93. 

• The Index Steering Committees are responsible 
for. among other things, establishing rules to 
determine, review, and modify the compositions of 
these indexes, as well as how the various indexes 
are calculated. Additionally, the LSE has appointed 
two independent auditors to oversee the technical 
integrity of the FT-SE Indexes. 

10 The FT-SE 100 Index is composed of 

companies from 29 different industry groups, no one 

of which dominates the FT-SE 100 Index. The total 

capitalization of the FT-SE 100 Index, as of October 

30.1991, was $521.6 billion 


previously has approved the listing of 
FT-SE 100 Index warrants on the CBOE. 
Amex, NYSE, PSE, and the Midwest 
Stock Exchange (“MSE”) 11 and has 
approved a proposal from the CBOE to 
trade options based on the FT-SE 100 
Index. 12 

To qualify for inclusion in the FT-SE 
100 Index, a company must satisfy the 
following conditions: (1) it must not be 
regarded as an overseas resident 
company for U.K. tax purposes; (2) it 
must not be a subsidiary of another 
Index constituent; (3) it must pay a 
dividend (except for existing 
constituents); and (4) it must have at 
least 25% of its shares publicly held. The 
FT-SE 100 Index Steering Committee 
conducts a quarterly review of the FT- 
SE 100 Index to ensure that its 
component stocks are representative of 
the state of the equity market for the 
largest U.K. companies. 

The FT-SE 100 Index is calculated by 
taking the summation of the multiple of 
the market price for each stock in the 
Index times the number of shares of that 
stock outstanding. This sum total is then 
divided by another number, termed the 
“divisor.” to produce the Index value. 
The market price for each constituent 
stock is calculated by taking the mid¬ 
point between the highest bid and 
lowest offer for each stock. The divisor 
of the Index is continuously adjusted to 
reflect changes in market capitalization. 

The Fr-SE 100 Index is updated each 
minute from 8:30 a.m. to 4:30 p.m. 
(London time), during the “Mandatory 
Quote Period” for SEAQ (3:30 a.m. to 
11:30 a.m. Eastern Standard Time 
(“E.S.T.”). 13 The FT-SE 100 Index is 
published daily in the Financial Times 
and is available real-time on Reuters, 
Telerate and other market information 
systems which disseminate information 
on a minute-by-minute basis. 14 

The Eurotrack 100 Index is a 
capitalization-weighted index based on 
100 stocks from 11 European countries 
other than the United Kingdom that is 
designed to be a real-time index of 


11 See Securities Exchange Act Release Nos. 
27769 (March 6.19901. 55 FR 9380 (order approving 
File No. SR-Amex-90-3): 28106 (June 12.1990). 55 
FR 24955 (order approving File No. SR-PSE-90-15): 
28399 (August 30. 1990). 55 FR 37390 (order 
approving SR-NYSE-90-37); 28627 (November 19. 
1990) (order approving SR-CBOE-90-17); and 28634 
(November 20.1990). 55 FR 49729 (order approving 
File No. SR-MSE-90-12). 

,a See Securities Exchange Act Release No. 29722 
(September 23.1991). 56 FR 49809 (File No. SR- 
CBOE-91-07) ("FT-SE 100 Option Approval 
Order"). 

13 See F’ive Year History, supra note 5. at 2. 
During the "Mandatory Quote Period." LSE market 
makers are required to display their quotes to the 
market and all trades must be reported to the LSE 
within three minutes of their execution. 

>« Id. at 3. 


major continental European securities. 

In order to ensure that the Eurotrack 100 
Index reflects this active segment of the 
European stock market, the FT-SE 
Eurotrack Indexes Steering Committee 
has adopted several rules that: (1) 
determine the weighting of the countries 
in the Eurotrack 100; (2) determine the 
companies eligible for inclusion in the 
Eurotrack 100; and (3) ensure that the 
Eurotrack 100 remains representative of 
its objectives. 15 

First, Rule 2.2 of the Eurotrack 100 
Ground Rules provides that the 
Eurotrack 100 Index must have a high 
correlation with and track closely the 
major benchmark indices for 
Continental Europe. Specifically, the 
Eurotrack 100 Ground Rules provide that 
“the FT-AWI Europe Excluding the U.K. 
Index (“FT-A Index”) country weights 
will be the weights that the Eurotrack 
100 Index will try to match on a 
quarterly basis.” 16 Accordingly, as of 
January 21,1992, the countries and their 
weightings in the Eurotrack 100 Index 
were: Germany, 28.47%; France, 23.65%; 
Netherlands, 11.42%; Switzerland, 

12.45%; Italy. 9.9%; Spain, 6.8%; Belgium, 
4.66%; Sweden. 2.84%; Ireland, 1.04%; 
Denmark, 0.44%; and Norway, 0.32%. 17 
Even though it is the objective that the 
FT-SE Eurotrack 100 Index country 
weightings should match the FT-A 
Index country weightings, some 
countries that are represented in the FT- 
A Index are underrepresented or not 
represented in the FT-SE Eurotrack 100 
Index because of a lack of liquidity in 
certain SEAQI stocks from such 
countries. 18 

Second, in order to qualify for 
inclusion in the Eurotrack 100 Index, a 
company must satisfy the following 
conditions: (1) there must be a firm 
quote for the stock on SEAQ or 
SEAQI; 19 (2) the market capitalization 
of the stock must represent at least 
0.125% of the total market capitalization 
of continental European companies 
quoted on SEAQI or SEAQ; (3) it must 


,a See Ground Rules for the Management of the 
FT-SE Eurotrack 100 Index. Five Year History 
supra, note 5. at 109 ("Eurotrack 100 Ground 
Rules"). 

*• Id. The FT-A Index includes substantially 
more component securities than the Eurotrack 100 
Index. Based on 1991 data, the FT-A Index 
contained 644 securities. 

17 See January 21.1992 Letter, supra note 5. 

*• Presently. Denmark is underrepresented and 
Austria is not represented at all. See Five Year 
History supra, note 5. at 30. 

'* The term "firm quote on SEAQ or SEAQI" 
refers to the requirement that each stock included in 
the Rurotrack 100 Index have a Mandatory Quote 
Period during which time all market makers (of 
which there must be at least three for each stock) 
must display "firm" prices at which they are 
committed to deal. 
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have at least 25% of its stock publicly 
held; 20 and (4) it must be available for 
ownership by non-domestic investors. 
The companies in each of the 
constituent countries that meet the 
above criteria are then selected in order 
to track the relative market 
capitalizations of the European stock 
markets, as reflected in the FT-A 
Index. 21 

Third, the Eurotrack 100 Ground Rules 
provide for a quarterly review process 
that is designed to ensure that the 
Eurotrack 100 Index remains 
representative of the non-U.K. European 
companies with the greatest 
capitalization that are traded on SEAQI 
and that the Index continues to track the 
FT-A Index. During the review process 
eligible stocks with SEAQI firm quotes 
and component securities whose market 
capitalizations have fallen significantly 
will be inserted to or deleted from the 
Index. Additionally, there are Eurotrack 
100 Index rules that are applicable if a 
corporate event makes it necessary to 
modify the Eurotrack 100 Index before 
the next quarterly review period or if a 
highly capitalized European stock 
commences trading on SEAQI. 22 

The Eurotrack 100 Index is calculated 
by taking the summation of the product 
of the price of each constituent stock 
and the number of its shares outstanding 
and dividing this summation by the total 
market capitalization of the Eurotrack 
100 Index ("the Divisor") on the base 
date, October 20,1990. As with the FT- 
SE 100 Index, the stock prices are 
derived by taking the mid-point between 
the highest bid and lowest offer for each 
stock displayed on SEAQ or SEAQI. In 
addition, for purposes of calculating the 
Eurotrack 100 Index, stock prices from 
the constituent companies are converted 
from their local currency into U.S. 
dollars and then converted into 
Deutschemarks. 22 The Eurotrack 100 


ao However, if a cotmtiy is deemed to be 
underrepresented, a stock from that country wiU 
still be considered eligible provided that at least 
10% of the stock is held in public hands. See 
Eurotrack 100 Ground Rules in Five Year History. 
supra note 5. at 100. 

*• Id. 

88 For example, if a stock obtains a firm quote on 
SEAQI. or a non-index stock takes over a stock with 
a firm quote, and has more than 1.5% of the 
F.urotrack 100 index's total market capitalization, 
then it will enter the Eurotrack 100 Index in one 
month or at the time of the next quarterly review, 
whichever is earlier. In addition, if the SEAQ or 
SEAQI quote for a component security becomes 
non-firm, then the stock will be removed from the 
Eurotrack 100 Index the next day. Should a stock be 
deleted, the highest capitalized stock eligible from 
the most underweight country (comparing the FT-A 
and Eurotrack 100 Indexes) will be used to replace 
the deleted stock. See id at 111. 

88 The foreign exchange rates used to calculated 
the Eurotrack 100 Index are supplied by Telerate. 
Inc. 


Index 19 updated each minute between 
9:45 a.m. to 3:30 pjn. London time (4:45 
a.m. to 10:30 a.m. E.S.T.) and i9 available 
real-time on Reuters, Telerate and other 
market information systems which 
disseminate information on a real-time 
basis. 24 

As mentioned earlier, the Eurotrack 
200 Index is a combination of the FT-SE 
100 Index and the Eurotrack 100 Index. 
Accordingly, the qualifications for the 
inclusion of securities in the Eurotrack 
200 Index, and the rules regarding 
insertions, deletions, and adjustments to 
the Index, and the periodic review of the 
Index, among other things, are governed 
by the rules for the management of the 
FT-SE 100 and Eurotrack 100 Indexes. 

As such, any changes to the Eurotrack 
200 Index will be the result of identical 
changes to either the FT-SE 100 or 
Eurotrack 100 Indexes. 

The Eurotrack 200 Index is calculated 
by multiplying the price of each 
constituent stock of the Eurotrack 100 
and FT-SE 100 Indexes, converted into 
European Currency Units ("ECUs"), by 
the number of shares outstanding. 25 The 
value of the Index stocks that also are in 
the FT-SE 100 Index, however, are 
reduced by a "Weight Restraint Factor 
("WRF"). The WRF is applied to the FT- 
SE 100 Index component stocks in order 
to match the weight of the United 
Kingdom in the Eurotrack 200 Index to 
the weight of the United Kingdom in the 
Financial Times-Actuaries ("FT-A") 
Europe Index. 2 * A new WRF is 
calculated each quarter. 27 After making 
this adjustment for the FT-SE 100 Index 
stocks, the index calculator then divides 
the sum of the product of the price times 
shares outstanding, for all Index stocks, 
by the total market capitalization of the 
Index ("the divisor") on the base date, 


84 See Five Year History, supra note 5. at 3. 

88 As with the FT-SE 100 and Eurotrack 200 
Indexes, the prices used are derived by taking the 
mid-point between the highest bid and the lowest 
offer displayed on SEAQ and SEAQI. Stock prices 
are converted from home currency prices into U.S. 
dollars, then converted from U.S. dollars into ECU. 
The foreign exchange rates used in the calculation 
of the Eurotrack 200 Index are supplied by Telerate 
Inc. See Five Year History, supra note 4. at 1QS. 

*• The FT-A Europe Index is one of • family of 
indexes designed and maintained by the World 
Index Policy Committee (“WlPC”). The WIPC has 
eight members: one representative from the 
Financial Times Limited. Goldman. Sachs A Co., and 
County Nat West Securities Limited: one from each 
of three independent international investment 
management and advisory firms; and one actuary 
each from the Institute of Actuaries and the Faculty 
of Actuaries. For additional information regarding 
the FT-A Europe Index, see Securities Exchange 
Act Release No. 28706 (December 1A 1990). 55 FR 
53050 (Amex proposal to list warrants based on the 
FT-A Europe Index. File No. SRAmex-00-30). 

#T As of January 1.1992. the WRF was .68105. 

Over the past five years, the WRF has ranged from 
.745 in June 1986 to .68 in December 1990. 


February 25,1991. On February 25.1991, 
the value of the Index was 1000.00. The 
divisor is adjusted to reflect certain 
corporate actions in constituent 
companies, such a9 stock dividends, and 
to maintain the continuity of the Index. 

The Index will be calculated during an 
Official Index Period ("OIP"). which will 
run from 9:45 a.m. to 3:30 p.m., London 
time (4:45 a.m. to 1030 E.S.T.). 2 * An 
Official Index Closing Price ("OICP") for 
the Eurotrack 200 Index will normally be 
calculated at 3:30 London Time each day 
(10:30 E.S.T.). The OICP will be used to 
set the opening value of the Index the 
following day. 

B. Rules Applicable to Eurotrack 200 
Index Warrants 

The Exchanges propose to trade 
Eurotrack 200 Index warrants pursuant 
to the requirements of their generic 
Index Warrant Approval Orders, that, 
among other things, permit the 
Exchanges to list index warrants based 
on established market indexes, both 
foreign and domestic. 29 Accordingly, the 
Exchanges represent that the Eurotrack 
200 Index warrant i9sue9 will conform to 
their respective index warrant listing 
guidelines. 20 Specifically, the listing 
guidelines of the Exchanges require that: 
(1) the issuer shall have assets in excess 
of $100,000,000 and otherwise 
substantially exceed the Exchange’s size 
and earnings requirements; (2) the term 
of the warrants shall be for a period 
ranging from one to five years from the 
date of issuance; 2 'and (3) the minimum 
public distribution of such issues shall 
be 1.000,000 warrants together with a 
minimum of 400 public holders, and 
have an aggregate market value of 
$4.000,000. 21 


The OIP covers the time period when all the 
quotes for stocks within the Index are firm (/a. the 
Mandatory Quote Period). For a discussion of “firm” 
quotes, see supra note 19. 

89 See Securities Exchange Act Release Nos. 

26152 (October 3.1988). 53 FR 39632 (“Amex Index 
Warrant Approval Order’*): Securities Exchange Acl 
Release No. 28558 (October 19.1990), 55 FR 43233 
(“CBOE Index Warrant Approval Onler'*); and 
28153 ([une 28,1990). 55 FR 27734 (“NYSE Index 
Warrant Approval Order”) (collectively. Tndex 
Warrant Approval Orders”). 

80 See Section 108 of the Amex Company Cuide; 
Section 703.17 of the NYSE Listed Company 
Manual: and CBOE Rule 31.5(E). 

81 The NYSE rules provide for a minimum term ot 
one year, but do not impose a five-year limitation on 
the duration of an index warrant 

98 In addition, if permitted by their regulatory 
framework, any of these Exchanges may propose to 
trade Eurotrack 200 Index warrants on an unlisted 
trading privilege basis, but to do so. an exchange 
would have to make a separate application under 
Section 12(f) of the Act for each such warrant issue. 
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The Exchanges also represent that the 
Eurotrack 200 Index warrants will be 
direct obligations of their issuer subject 
to cash-settlement during their term, and 
either exercisable throughout their life 
(/.a. American style) or exercisable only 
on their expiration date (/.a, European 
style). Upon exercise, or at the warrant 
expiration date (if not exercisable prior 
to such date), the holder of a warrant 
structured as a “put” would receive 
payment in U.S. dollars to the extent 
that the Eurotrack 200 Index has 
declined below a pre-stated cash 
settlement value. Conversely, holders of 
a warrant structured as a “call” would, 
upon exercise or at expiration, receive 
payment in U.S. dollars to the extent 
that the Eurotrack 200 Index has 
increased above the pre-stated cash 
settlement value. If “out-of-the-money” 
at the time of expiration, the warrants 
would expire worthless. 

Because index warrants are derivative 
in nature and closely resemble index 
options, the Exchanges have proposed 
safeguards that are designed to meet the 
investor protection concerns raised by 
the trading of index warrants. First, the 
Exchanges propose to apply their 
options suitability standards to 
Eurotrack 200 Index warrant 
recommendations and the requirement 
that discretionary orders in Eurotrack 
200 Index warrants be approved on the 
day entered by a Senior Registered 
Options Principal (“SROP”) or a 
Registered Options Principal (“ROP”). In 
addition, the Exchanges have 
recommended that the Eurotrack 200 
Index warrants only be sold to options 
approved accounts. Moreover, the 
Exchanges, prior to the commencement 
of trading of Eurotrack 200 Index 
warrants, will distribute circulars to 
their memberships calling attention to 
the specific risks associated with 
warrants on the Eurotrack 200 Index and 
any additional sales practice 
requirements that will be imposed. 

C. Rules Applicable to Eurotrack 200 
Index Options 

With regard to the listing and trading 
of Eurotrack 200 Index option contracts, 
the CBOE proposes that: (1) existing 
CBOE rules applicable to the trading of 
index options should be applicable to 
Eurotrack 200 index options; (2) Index 
option contracts will be traded on a 
reduced value of the Eurotrack 200 
Index; (3) special procedures will apply 
for the establishment of Eurotrack 200 
Index option settlement values; and (4) 
Eurotrack 200 Index options will be 
traded and settled in U.S. dollars. 

First, existing CBOE rules applicable 
to index options shall be applicable to 
Eurotrack 200 Index options. The 


proposed Eurotrack 200 Index options 
will be very similar to the two broad- 
based Standard and Poor’s Index 
options presently listed for trading on 
the CBOE, including applicable position 
and exercise limits, expiration months, 
strike price intervals, and the index 
multiplier. Specifically, the CBOE 
proposes to establish the same position 
limits used for existing stock index 
options, i.e., 25.000 contracts on each 
side of the market, provided that no 
more than 15,000 of such contracts are in 
series in the nearest expiration month. 

The CBOE intends to list up to three 
near-term expiration months, one 
additional series in the March quarterly 
cycle and five additional long-term 
options series, with consecutive June 
and December expirations extending 
into successive years. 33 The proposed 
Eurotrack 200 Index options will expire 
on the Saturday following the third 
Friday of the expiration months. The 
CBOE also proposes to amend its Rule 
24.9 (Terms of Option Contracts) to 
provide for the European exercise of 
Eurotrack 200 Index options. 

In addition, the CBOE proposes to 
apply several rules which were 
amended to accommodate the trading of 
FT-SE 100 Index options on the CBOE. 34 
First, pursuant to CBOE Rule 24.6 (Days 
and Hours of Business) a designee of the 
CBOE Board of Governors will be 
allowed to determine the days and 
hours of trading of Eurotrack 200 Index 
options. 35 Second, during those periods 
when the LSE's trading hours do not 
coincide with the CBOE’s trading hours, 
CBOE officials will only be able to halt 
trading in Index options pursuant to 
CBOE Rule 24.7 (Trading Halts and 
Suspensions) when unusual conditions 
or circumstances detrimental to the 
maintenance of fair and orderly markets 
are present. 3 ® Third, the CBOE’s price 


53 Telephone conversation between William J. 
Barkley. Ph.D., Vice President Strategic Planning 
and International Development. CBOE and Mark 
McNair. Attorney. Branch of Options Regulations. 
Office of Options and Exchange Regulation. 
Division. SEC, dated March 10.1992. 

34 See FT-SE 100 Option Approval Order, supra 
note 12. 

33 The CBOE has stated that the trading hours for 
Eurotrack 200 Index options initially will coincide 
with the CBOE’s normal trading hours of 8:30 a.m. to 
3:15 p.m. (Chicago time), and that, if the CBOE 
decides to modify these trading hours, it will notify 
the SEC through a rule filing submitted pursuant to 
Section 19(b)(3)(A) of the Act. See February 20.1992 
Letter, supra note 5. 

33 Because the time period during which the 
Eurotrack 200 Index will be calculated only will 
overlap the CBOE’s trading hours from 9:30 a.m. to 
10:30 a.m. E.S.T.. the CBOE believes it would be 
inappropriate to apply other provisions of CBOE 
Rule 24.7 to Eurotrack 200 Index options during the 
remainder of the CBOE trading day. Specifically. 
Rule 24.7 provides that the CBOE should consider 
halting trading in an index option when: (1) trading 


continuity rule. Interpretation .02 to 
CBOE Rule 8.7 (Obligations of Market 
Makers), may be waived by two floor 
officials when the LSE is not trading. 37 

Second, the CBOE plans to list options 
on the Eurotrack 200 Index that will be 
computed at one-tenth of the value of 
the Eurotrack 200 Index disseminated by 
the LSE. The CBOE proposes to base its 
option contract on a fraction of the 
value calculated by the LSE because the 
CBOE believes that the existing 
Eurotrack 200 Index level is too high for 
successful options trading in the U.S. 
market. At the present time, the CBOE 
lists long-term reduced value index 
options computed at one-tenth of the 
value of the Exchange's Standard and 
Poor's 100 and 500 Indexes (“OEX” and 
“SPX”, respectively). 38 As a result of 
CBOE rounding procedures, however, 
the reduced value Eurotrack 200 Index 
may vary slightly from the value of the 
full value Index. 39 

Third, special procedures have been 
established to determine the Eurotrack 
200 Index value for settlement purposes. 
The Eurotrack 200 Index value at 
expiration (“CIV”) will be calculated 
based on SEAQ and SEAQI prices 
between 11:00 and 11:20 a.m. London 
time (6 a.m. and 6:20 a.m. E.S.T.) on the 
day following the last day of trading in 
the expiring contracts. The LSE will 
calculate and disseminate a separate 
CIV for exercise based on the average of 
the Index values (excluding the three 
highest and three lowest) for each 
minute in the interval from 11 a.m. and 
11:20 a.m. London time (6 a.m. to 6:20 
a.m. E.S.T.). 40 The CBOE's CIV will 


has been halted or suspended in underlying stocks 
whose weighted value represents 20% or more of the 
index value: and (2) the current calculation of the 
index derived from the current market prices of the 
stocks is not available. 

91 Interpretation .02 to CBOE Rule 8.7 prohibits 
market makers, except in unusual circumstances, 
from purchasing an option at more than $.25 below 
parity and from making bids $1 less than or offers $1 
greater than the preceding transaction price. 

33 See Securities Exchange Act Release No. 28686 
(December 10.1990). 55 FR 51517. These long-term 
options on reduced value indexes, called OEX 
LEAPS and SPX LEAPS, trade independent of and 
in addition to regular OEX and SPX options traded 
on the CBOE. 

39 The CBOE proposes to use the same procedure 
in rounding that it currently uses for its teduced 
value OEX and SPX options. Specifically, the CBOE 
will divide the calculated value provided by the LSE 
by ten and round the resulting quotient to the 
nearest one-hundredth. The CBOE states that the 
digits one through four will be rounded down to the 
next number and the digits five through nine will be 
rounded up to the next number. 

40 Therefore, the LSE's Eurotrack 200 Index 
settlement value will be the average of fifteen 
separate prices taken over a twenty-one minute 
period. See Amendment No. 1 Letter, supra note 3. 
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represent an amount in U.S. dollars 
equal to a one-tenth fraction of the LSE*s 
CIV. 

Normally, trading in expiring contract 
months will cease on a Thrusday at 4:15 
p.m. E.S.T. Therefore, the CIV for 
exercise of the proposed options will be 
determined during the Friday morning 
LSE trading session, that is. between 
6:00 a.m. and 6:20 a.m. E.S.T. on a Friday 
morning. If a stock doc9 not trade during 
this interval, or if it fails to open for 
trading, the last available price for the 
stock will be used in the calculation of 
the Index as is done currently for CBOE- 
listed index options. When expirations 
are moved according to Exchange 
holidays, such as when the CBOE is 
closed on the Friday before expiration, 
the last trading day for expiring options 
will be Wednesday and the CIV for 
exercise will be calculated during the 
Thursday trading session on the LSE. 
even if the LSE Is open on Friday. If the 
LSE is closed on the friday before 
expiration but the CBOE open, then the 
last trading day for expiring options on 
the CBOE will be moved up to 
Wednesday as if the CBOE had a Friday 
holdiay and the CIV for exercise will be 
determined during the Thursday trading 
session on the LSE. 

Fourth, the CBOE plans to trade U.S. 
dollar denominated Euro track 200 Index 
options, even through the Eurotrack 200 
Index is valued in ECUs and is 
comprised entirely of Eurotrack stocks. 
The Exchange will assign a value of one 
U.S. dollar to each 100 decimal points of 
the Eurotrack 200 Index. Thus, while the 
Euro track 200 Index reflects changes in 
ECU prices of the component stocks, the 
value of Index option premiums will 
change in U.S. dollars, without regard to 
fluctuations in the ECU/U.S. dollar 
exchange rate. This Index valuation 
method is designed for investors that 
primarily are concerned with changes in 
the ECU price levels of the European 
market and not in the combined effect of 
price movements in the European stock 
market and changes in the ECU/U.S. 
dollar exchange rate. 

Moreover, the proposed valuation 
method permits the options premiums to 
be quoted in U.S. dollars and the trading 
accounts to be denominated in U.S. 
dollars. Accordingly, all CBOE, Options 
Clearning Corporation and clearing 
member systems will be able to 
accommodate the trading, clearance and 
settlement of the Eurotrack 200 Index 
options without alteration. 

Discussion 

The Commission finds that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 




applicable to a national securities 
exchange and. in particular, the 
requirements of Section 6(b)(5) of the 
act. 41 Specifically, the Commission finds 
that the trading of options and warrants 
on the Eurotrack 200 Index will serve to 
protect investors, promote the public 
interest, and help to remove 
impediments to a free and open 
securities market by providing investors 
with a means to hedge exposure to 
market risk associated with European 
stock investments. 42 The trading of 
options and w f arrants on the Eurotract 
200 Index, however, raises several 
concerns, namely, issues related to 
index design, customer protection, 
surveillance, and market impact The 
Commission believes, for the reasons 
discussed below, that the Exchanges 
adequately have addressed these 
concerns. 

A. Index Design and Structure 

The Commission finds that classifying 
the Index as broadbased. and. thus, 
permitting the CBOEs rules applicable 
to the trading of broad-based index 
options to apply to Eurotrack 200 Index 
options is appropriate given the large 
capitalization, broad diversification, and 
mature markets of the component stocks 
of the Eurotrack 200 Index. Moreover, 
for both the Eurotrack 200 Index options 
and warrants, the broad-based design of 
the Index significantly minimizes the 
potential for manipulation of the Index. 

First, the total capitalization of the 
Euro track 200 Index, as of April 1991. 
was U.S. $907 billion. 43 Second, the 


41 15 U.S.C 78f(b)(5) {1968). 

44 Pursuant lo sect ton 6(bH5) of the Act. the 
Commission must predicate approval of any new 
option or warrant proposal upon a finding that the 
introduction of such new derivative instrument is in 
the public interest Such a finding would be difficult 
for a derivative isntrament that serve no hedging or 
other economic function, because any benefits that 
might be derived by market participants likely 
would be outweighed by the potential for 
manipulation, diminished public confidence in the 
integrity of the markets, and other valid regulatory 
concerns. In this regard, the trading of listed options 
or warrants on the Eurotrack 200 Index will provide 
investors with a hedging vehicle that should reflect 
the overall movement of the European stock market. 
The Commission also believes that these options 
and warrants will provide investors with a means 
by which to make investment decisions in the 
European equity market allowing them to establish 
postions or increase existing positions in European 
stocks in a cost effective manner. 

44 See April 2a 1991 Letter, supra note 5. the 
market capitalization of the Eurotrack 200 Index is 
larger than the capitalization of all the other foreign 
stocks indices that the Commission has reviewed 
except the Europe. Australia. Far East ("EAFE") 
Index. Specifically, when reviewed by the 
Commission: (1) the Toronto Futures Exchanges 
Toronto Stock Exchange 35 Index has a market 
capitalization of $115 billion; (2) the Financial 
Times-Stock 100 (TT-SE 100' ) Index had a market 
capitalization of $521.6 billion: (3) the Sydney 
Futures Exchange s All Ordinaries Index had a 


stocks in the Eurotrack 200 Index are 
from a wide range of European industry 
sectors. Although the Eurotrack 200 
Index component stocks are not selected 
to achieve a specified industry 
representation. 25 industry groups are 
represented in the Eurotrack 200 Idex 
and the three largest industry groups, 
banking and financial institutions, oil 
production and refining, and utilities, 
comprise only 13.16%. 12.75%. and 
10.12%, respectively, of the Eurotrack 
200 Index. 44 Third, the Eurotrack 200 
Index is comprised, of 200 stocks, with 
no particular stock or group of stocks 
dominating the index. For example, the 
ten most highly weighted stocks in the 
Index account for only 21.64% of the 
Index’s value. Fourth, the component 
stocks of the Eurotrack 200 Index are 
actively traded. In this regard, as 
described above, the stock selection and 
weighting procedures for the Index 
ensure that stocks in the Eurotrack 200 
Index are actively traded. As a result, 
during December 1991, the average daily 
SEAQ trading volume for the Eurotrack 
200 component stocks from the U.K. and 
Ireland was 320,000 shares and the 
average daily SEAQI trading volume for 
the Eurotrack 200 component stocks 
from the other countries comprising the 
Index was 210,000 shares. Finally, the 
Commission believes that the Eurotrack 
200 Ground Rules governing, among 
other things, the selection of countries 
included in the Index, the stocks 
included in the Index, and the periodic 
review of the composition and weighting 
of the Index will serve to ensure that the 
Index maintains its broad representative 
sample of actively-traded European 
stocks. Accordingly, the Commission 
finds that the Eurotrack 200 Index is a 
broad-based index. 

B. Customer Protection 

The Commission believes that a 
regulatory system designed to protect 
public customers must be in place 
before the trading of sophisticated 
financial instruments, such as Eurotrack 
200 Index options and warrants, can 
commence on a national securities 
exchange. The Commission notes that 
the trading of standardized exchange- 
traded options occurs in an environment 
that is designed to ensure, among other 
things, that: (1) The special risks of 
options are disclosed to public 
customers; (2) only investors capable of 


market capitalization of $11 (Jl 7 billion: (4) the CAC- 
40 Index had a market capitalization of 
approximately $146.5 billion: (5) the International 
Market Index (~IMT ) had a market capitalization of 
$445 billion: and (6) the KAFF. Index had a market 
capitalization of $5,164 billion. 

44 See February 20.1992 Letter, supra note 5. 
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evaluating and bearing the risks of 
options trading are engaged in such 
trading; and (3) special compliance 
provisions are applicable to options 
accounts. Accordingly, because the 
Eurotrack 200 Index options will be 
subject to the same regulatory regime as 
the other standardized options currently 
traded on the CBOE, the Commission 
believes that adequate safeguards are in 
place to ensure the protection of 
investors in Eurotrack 200 Index options. 

The Commission also notes that the 
delay between the cessation of trading 
in Index options and the determination 
of the Index value for settlement does 
not raise novel issues. The Commission 
previously has approved stock index 
options for trading where the index 
settlement value for expiring options is 
determined on the day after trading in 
the options cease. 45 

The Commission also notes that, 
consistent with the Index Warrant 
Approval Orders, specific rules and 
procedures that address the special 
concerns attendant to the secondary 
trading of index warrants will be 
applicable to Eurotrack 200 Index 
warrants. In particular, by imposing the 
special suitability, disclosure, and 
compliance requirements noted above, 
the Exchanges have addressed 
adequately the potential public 
customer concerns that could arise from 
the derivative nature of Eurotradk 200 
Index warrants. Moreover, the 
Exchanges plan to distribute circulars to 
their memberships calling attention to 
the specific risks associated with 
warrants on the Eurotrack 200 Index, 
and. pursuant to the Exchanges’ listing 
guidelines, only substantial companies 
capable of meeting their warrant 
obligations will be eligible to issue 
Eurotrack 200 Index warrants. 

Warrants, unlike standardized 
options, do not have a clearinghouse 
guarantee but are instead dependent 
upon the individual credit of the issuer. 
This heightens the possibility that an 
exerciser of warrants may not be able to 


44 For example, the settlement vulue for expiring 
options on the Japan Index is determined at the 
close of the Friday afternoon Tokyo Stock Exchange 
trading session (1 a m. E.S.T.). although trading in 
the expiring contracts ceases on Thursday at 4:13 
E.S.1, eight hours and 15 minutes earlier. See 
Securities Exchange Act Release No. 28*75 
(September 25,1990J. 55 FR 40492 (order approving 
Kile No. SR Amex 89-16). Similarly, the CBOE lists 
b version of the SAP 500 Index option, the NSX. 
whose settlement is based on the opening prices of 
stocks on the day after trading in the options cease. 
See Securities Exchange Act Release No. 24367 
(April 17,1987). 52 FR 13890 (order approving CBOE 
proposal to list NSX options). Likewise, the 
settlement value of expiring options on the New 
Vork Stock Exchange Composite Index is calculated 
Based on the opening prices of the index's 
component stocks on expiration Fridays, although 


receive full cash settlement upon 
exercise. To some extent this risk is 
minimized by the Exchanges* standard 
that warrant issuers possess at least 
$100,000,000 in assets. In any event, 
financial information regarding the 
issuers of Eurotrack 200 Index warrants 
will be disclosed or incorporated in the 
prospectuses accompanying the offering 
of the warrants. 

There is a systemic concern, however, 
that broker-dealers or broker-dealer 
subsidiaries issuing index warrants or 
providing a hedge for the issuer will 
incur position exposure. This position 
exposure, if left partially hedged or 
dynamically hedged, could not only 
create a risk of non-performance but 
add a systemic risk in that the broker- 
dealer will have to hedge dynamically 
the position exposure to minimize losses 
should the market turn against it. To 
date, warrant issuance have been so 
small in relation to the broker-dealer 
issuer’s (or underwriter's) total equity 
positions as not to raise significant 
concerns. Nevertheless, the Exchanges 
should continue to monitor this area. 

C. Surveillance 

In evaluating new derivative 
instruments, the Commission, consistent 
with the protection of investors, 
considers the degree to which the 
derivative instrument is susceptible to 
manipulation. The ability to obtain 
information necessary to detect and 
deter market manipulation and other 
trading abuses is a critical factor in the 
Commission’s evaluation. It is for this 
reason that the Commission has 
required an effective surveillance 
sharing agreement between an exchange 
listing or trading a derivative product 
and the exchange trading the stocks 
underlying the derivative contract that 
specifically enables officials to surveil 
trading in the derivative product and 
underlying stocks. 48 Such agreements 
provide an important deterrent to 
manipulation because they facilitate the 
availability of information that may be 
necessary to detect a potential 
manipulation if it were to occur. For 
foreign stock index derivative products, 
these agreements are especially needed 
to facilitate the obtaining of regulatory, 
surveillance and other information from 
foreign jurisdictions. 

The Commission has considered the 
adequacy of surveillance sharing 
arrangements in the context of several 


48 The Commission believes that the ability to 
obtain relevant surveillance information, including, 
among other things, the identity of the ultimate 
purchasers and sellers of securities, is an essentia) 
and necessary component of an effective 
surveillance agreement. 


types of derivative products, including 
derivative product based on stock 
indices comprised of component 
securities from one country (“single 
country indices”) and indices comprised 
of component securities from several 
countries ("multi-country indices”). In 
the context of derivative products based 
on single country indices, the 
Commission consistently has required 
the U.S. exchange that proposes to trade 
a derivative product to establish an 
effective surveillance sharing 
arrangement with the primary foreign 
stock market where the underlying 
securities are traded. For example, the 
Commission approved the trading of 
derivative instruments based on the FT- 
SE 100 Index and the CAC^tt) Index 
which are broad-based indices 
representative of the U.K. and French 
stock markets, respectively. In these two 
instances the Commission still required 
that there be an effective surveillance 
sharing agreement between the U.S. 
exchange and the underlying foreign 
exchange because the indices were 
limited to the one country, thus enabling 
a potential manipulation to be based on 
the securities of a single market. 47 

In the context of derivative products 
based on multi-country indexes, such as 
the Eurotrack 200 Index, the 
Commission considers several factors in 
evaluating whether these instruments 
are readily susceptible to manipulation. 
Effective surveillance sharing 
agreements is one factor in this 


47 As previously discussed, the Commission has 
approved the listing of FT SE100 Index warrants on 
the CBOE. Amex. NYSE, and PSE and has approved 
a proposal from the CBOE to trade options based on 
the FT-SE 100. See supra notes 11 and 12. 
Additionally, the Commission has approved the 
listing of CAC-40 warrants on the Amex, NYSE. 
PHLX, PSE. MSE and CBOE. See Securities 
Exchange Act Release Noe. 28544 (October 17. 

1990). 55 FR 42792 (order approving File Nos. SR- 
Amex-90-08, SR-NYSE-90-36. SR-PULX-90-25 and 
SR-PSE-90-18); 28587 (October 30.1990). 55 FR 46595 
(order approving File No. SR-CBOE-90-16) and 28701 
(December 13.1990). 55 FR 52916 (order approving 
SR-MSE-90-10). In addition, in light of unique 
circumstances, the Commission has approved from 
U.S. exchange proposals to trade derivative 
products based on the Japanese equity market 
without the presence of direct surveillance sharing 
arrangements between tiiese exchanges and the 
Tokyo Stock Exchange. In these instances, the 
Commission concluded that the absence of such 
surveillance sharing agreements did not make the 
trading on such Japanese-based derivative 
instruments readily susceptible to manipulation 
because of a variety of factors, including among 
others, the contract design, the existence of 8 
Memorandum of Understanding between the SEC 
and the Japanese Ministry of Finance (~MOF“) 
which could provide the Commission with 
information that would be covered by an effective 
surveillance sharing agreement, and the history of 
cooperation between the SEC and the MOF. See 
Securities Exchange Act Release No. 30256 (January 
16.1992), 57 FR 2797. 
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evaluation. In many cases, without 
effective surveillance sharing 
agreements, the Commission is unable 
to approve these proposed products. The 
Commission, however, recognizes that 
the construction of an index, including 
the diversification and active and deep 
market for component securities, can 
mitigate against the need to require that 
effective surveillance sharing 
agreements be concluded with all of the 
markets whose securities underlie that 
index. Indeed, the Commission has 
approved or commented favorably upon 
derivative products based on the 
International Market Index ("IMI") and 
the Europe, Australia, Far East ("EAFE”) 
Index, where coverage was less than 
100%. In both such cases, however, the 
countries with a major index weighting 
were covered by effective surveillance 
sharing agreements and no single 
uncovered country’s securities 
accounted for more than a small 
percentage of the index’s weighting. 48 
This made it very unlikely that a 
successful manipulation could be based 
on the markets that did not have 
effective surveillance sharing 
agreements with the derivative 
exchange. 

Accordingly, with respect to the 
Eurotrack 200 Index, the Commission 
believes that various factors, as 
described below, renders the Index not 
readily susceptible to manipulation, 
although the weighting of the securities 
of the countries in the Eurotrack 200 
Index for which the Exchanges have 
effective surveillance sharing 
agreements equate to only 62.8% of the 
Index’s value. Specifically, the Index 
contains several features that make it 
difficult to engage in intermarket abuses 
(such as manipulation or frontrunning) 
using Eurotrack 200 Index warrants or 
options and trading in the underlying 
cash markets. As noted above, the Index 
is comprised of the most highly- 
capitalized, actively-trade securities 
from primary markets in twelve different 
countries. Accordingly, because the 
Index component securities are spread 
over twelve countries, are diversified by 
industry sector, and, as described above 
in greater detail, are adjusted in 
accordance with specific, complex rules 
designed to maintain specific weightings 
and relationships, the Commission 


49 See Securities Exchange Act Release No. 26553 
(March 21,1989), 54 FR 12705 (order approving an 
Amex proposal to list and trade options based on 
the IMI) and letter from Jonathan G. Katz, Secretary. 
SEC. to Dr. Paula Tosini, Director, Divisions of 
Economic Analysis. Commodity Futures Trading 
Commission, dated October 11.1988 (letter not 
objecting to the designation of the Chicago 
Mercantile Exchange as a contract market to trade 
EAFE stock index futures). 


believes it would be considerably more 
difficult to affect the Index value 
because to do so would require 
influencing simultaneously several 
foreign markets. Moreover, the 
susceptibility of the Index to 
manipulation is reduced further by the 
Index settlement value calculation 
method, which uses an average of prices 
over a 20-minute period. 

In addition, as noted above, while the 
Exchanges do not have effective 
surveillance sharing agreements with all 
of the countries comprising the Index, no 
single uncovered country’s securities 
account for 20% or more of the Index’s 
weighting and no two uncovered 
countries’ securities account for 30% or 
more of the Index’s weighting. In 
particular, the Commission notes that 
the Exchanges have concluded effective 
surveillance agreements with the 
relevant self-regulatory organizations in 
the U.K., France, and the Netherlands, 
three of the larger components of the 
Index. 49 In this regard, the Commission 
emphasizes that if there w r ere a country 
accounting for 20% or more of the Index 
that was not covered by an effective 
surveillance sharing agreement (or two 
countries accounting for 30%) it would 
be difficult for the Commission to reach 
the conclusions contained in this 
order. 50 

In sum, the Commission believes that 
the Index is not readily susceptible to 
manipulation, and that if a manipulation 
were nonetheless to occur, it could be 
easily detected. As noted above, the 
component securities of the Index also 
are spread over twelve countries, the 
Index is broad-based, a 20-minute 
settlement calculation method is used, a 
substantial portion of the Index is 
covered by effective surveillance 
sharing agreements, and the weighting 
of the securities of any country without 


49 See Agreements between the London Stock 
Exchange and the CBOE, Amex. and NYSE, each 
dated. July 1.1991; Memorandum of Understanding 
Concerning the Listing of Securities Linked with an 
Index and the Furnishing of Information for the 
Purpose of Regulation and Enforcement between the 
Socieite Des Bourse Francaises and the CBOE, 
Amex, and NYSE dated October 9,1991, October 4, 
1990, and October 9,1990, respectively and 
Administrative Agreement between the U.S. 
Securities and Exchange Commission and the 
Commission des Operations de Bourse de France, 
dated December 14.1989. 45 SEC Docket 728, 
January 12.1990; and Memorandum of 
Understanding Concerning the Provision of 
Information for the Purpose of Regulation and 
Enforcement between the Amsterdam Stock 
Exchange and the CBOE. Amex. and NYSE, dated 
May 30.1991, January 8.1991. and July 1,1991. 
respectively. 

90 The Commission also notes that the Exchanges 
will apply their existing index warrant and index 
options surveillance procedures to trading in the 
Eurotrack 200 Index options and warrants. 


an effective surveillance sharing 
agreement is small. 51 

While reaching this conclusion, the 
Commission nevertheless continues to 
believe strongly that surveillance 
sharing agreements between the 
exchanges and all the exchanges trading 
component securities of the Index would 
be useful in deterring potential 
manipulations or other improper or 
illegal trading involving Eurotrack 200 
Index options and warrants. 
Accordingly, the Commission believes it 
is worthwhile for the Exchanges and the 
relevant foreign exchanges to continue 
to w'ork together to consummate formal 
effective surveillance sharing 
agreements as soon as practicable. 52 

D. Market Impact 

The Commission believes that the 
listing and trading of Eurotrack 200 
Index warrants on the Exchanges and 
Eurotrack 200 Index options on the 
CBOE will not adversely affect the 
securities markets in the U.S. or Europe. 
First, the Exchanges’ existing stock 
index warrant and option rules and 
surveillance procedures will apply to 
warrants and options based on the 
Index. Second, the Commission notes 
that the Eurotrack 200 Index is broad- 
based and diversified and includes 
highly capitalized securities, no one of 
which dominates the Index, that are 
traded actively on leading European 
stock exchanges. Third, the CBOE has 
established reasonable position and 
exercise limits for the Eurotrack 200 
Index options that will serve to 
minimize potential manipulation and 
other market impact concerns. Fourth, 
the risks to investors of contra-party 
non-performance will be minimized 
because the Index options will be issued 
and guaranteed by OCC just like other 


91 In the event that the percentage weightings of 
the countries included in the Index changed so that 
a country without an effective surveillance sharing 
arrangement comprised greater than 20% of the 
Index, then the Commission would consider the 
Exchanges' determination to continue to list 
additional warrants or options series after such a 
change. 

•* In this regard, the Exchanges agree to report 
yearly to the Commission over the next three years 
detailing their efforts to secure effective 
surveillance sharing agreements with the uncovered 
countries. See letter from William J, Barkley. Ph.D.. 
Vice President Strategic Planning and International 
Development. CBOE. to Howard Kramer, Assistant 
Director. Office of Options and Exchange 
Regulation. Division. SEC. dated March 4. 1992: 
Telephone conversation between Howard Baker. 
Senior Vice President. Amex. and Mark McNair, 
Attorney. Branch of Options Regulation. Office of 
Options and Exchange Regulation. Division. SEC, 
March 5,1992; and telephone conversation between 
Edward A. Kwalwasser, Executive Vice President. 
Regulatory Group. NYSE and Howard Kramer. 
Assistant Director. Office of Options and Exchange 
Regulation. Division. SEC. dated March 10.1992. 
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standardized options traded in the 
United States and the Index warrants 
will only be issued by large issuers 
capable of meeting their warrant 
obligations. Accordingly, the 
Commission believes that the 
introduction of warrants and option on 
the Eurotrack 200 Index by the 
Exchanges should not have a significant 
effect on the underlying European 
securities markets or U.S. securities 
markets. 

IV. Conclusion 

For the reasons set forth above, the 
Commission finds that the proposed rule 
changes are consistent with the 
requirement of the Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and, in 
particular, the requirements of section 
6(b)(5) and the rules and regulations 
thereunder. 

It Therefore is Ordered \ pursuant to 
Section 19(b)(2) of the Act, 53 that the 
proposed rule changes (SR-Amex-91-10, 
SR-NYSE-91-13, SR-CBOE-91-09, and 
SR-CBOE-91-13) are approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 54 

Margaret H. McFarland, 

Deputy Secretary 

[FR Doc. 92-6169 Filed 3-14-92; 8:45 am| 

BILUNG C006 8010-01-41 


t Release No. 34-30454; File No. SR-CSE- 
92-02] 

Self-Regulatory Organizations; Filing 
of Proposed Rule Change by 
Cincinnati Stock Exchange, Inc., 
Relating to Unlisted Trading Privileges 

March 9.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act"), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on February 19,1992, the 
Cincinnati Stock Exchange, Inc. ("CSE" 
or "Exchange") filed with the Securities 
and Exchange Commission 
("Commission") a proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The CSE proposes to amend its by¬ 
law governing unlisted trading privileges 


M 15 U.S.C | 78s(b)(2) (1982). 

“ 4 17 CFR 200.30-3(a)(12) (19W). 


(‘‘UTP') 1 to state that the Exchange 
may seek and continue UTP not only on 
issues eligible to be listed on the CSE, 
but also on those issues primarily traded 
on the New York Stock Exchange, Inc. 
("NYSE") or the American Stock 
Exchange. Inc. ("Amex"). 2 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule changes 
and discussed any comments it received 
on the proposed rule changes. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of the proposed rule 
change is to facilitate the Exchange's 
full participation in the National Market 
System, while avoiding duplication of 
regulatory effort, by assuring that 
securities primarily traded on the NYSE 
and the Amex are eligible for UTP on 
the CSE. 3 When the CSE adopted its 
present listing standards, they included 
no distinction between initial Listing 
requirements and maintenance 
standards. Its UTP standards, in turn, 
merely cross-referenced its listing 
standards. The result was that many 
large and widely followed issues which, 
despite the issuer’s financial difficulties, 
continued to be listed and traded on the 
primary exchanges, appeared to be 
ineligible for UTP trading on the CSE 
because they would not be eligible to 
become listed on the CSE. The Exchange 
does not wish to adopt stricter listing 
requirements than the requirements 
applied by the primary markets; 
although for stocks not traded on the 
NYSE or Amex, the CSE contemplates 
no change in its present standards. 4 


1 See CSE Article IV. Sec. 2. 
a For the exact language of the proposed rule 
change, see File No. SR-CSE-92-02. 

s Section 12(f) under the Act seta forth the 
Commission's authority to extend UTP to a security 
upon request by a national securities exchange. 15 
U.SXL 781(f) (1988). 

♦ The Commission notes that it will not process 
an exchange s UTP application for a security for 
which the requesting exchange does net have the 
authority to list and trade. The CSE. therefore, must 
have in place listing standards for the specific type 
of security to be traded pursuant to UTP. even 


The proposed rule change is 
consistent with section 6(b) of the Act. 
and in particular with section 6(b)(5), in 
that it is designed to promote just and 
equitable principles of trade, and to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule changes will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such other period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV'. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW„ 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street, NW„ Washington, DC 


though such security i* listed and trading n either 
the NYSE or the Amex 
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20549. Copies of such Filing will also be 
available for inspection and copying at 
the CSE. All submissions should refer to 
File No. SR-CSE-92-02 and should be 
submitted by April 7,1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 5 

Margaret H. McFarland, 

Deputy Secretary . 

[FR Doc. 92-6174 Filed 3-16-92; 8:45 am) 

BILLING CODE S010-01-M 


(Release No. 34-30467; File No. SR-NYSE- 
92-041 

Self-Regulatory Organizations; Filing 
of Proposed Rule Change by New York 
Stock Exchange, Inc. Relating to 
Amendments to Rule 407, 
Transactions—Employees to 
Exchange, Member Organizations or 
Certain Non-Member Organizations, 
and Rescission of Rule 406(2), 
Accounts of Members and Allied 
Members 

March 11,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act"), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on February 21,1992, the New 
York Stock Exchange, Inc. (“NYSE" or 
"Exchange") Filed with the Securities 
and Exchange Commission 
("Commission") the proposed rule 
change as described in items I, II and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
amendments of NYSE rule 407 and 
rescission of NYSE rule 406(2). * 1 

II. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 


• 17 CFR 200.30-3(a)(12) (1991). 

1 The text of the proposed rule change was 
attached to the Tiling as Exhibits A and B. A copy is 
available at the NYSE and at the Commission. 


sections A, B, and C below, of the most 
signiFicant aspects of such statements. 

A. Self-Regulatory Organization s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The purpose of the proposed rule 
change is to amend NYSE rule 407 and 
to rescind NYSE rule 406(2). Rule 407 
requires members and member 
organizations to obtain the prior written 
consent of employers to open securities 
and commodities accounts for 
employees of other members, member 
organizations, the Exchange and other 
specified financial institutions, e.g., 
banks and insurance companies. 

Rule 407 also require that certain 
associated persons obtain written 
consent from their employers prior to 
opening securities or commodities 
accounts outside the number or member 
organization. In addition, such persons 
are required to have duplicate 
confirmations and monthly statements 
sent to appropriate supervisory persons 
at their member organization employer. 

Generally, the requirements of rule 
407 are intended to facilitate a member's 
or member organization’s supervision of 
its employees by providing the 
employed with information regarding 
employees* private securities 
transactions. The rule serves to help 
protect against conflicts of interest 
which might arise from such private 
securities transactions and assists the 
member or member organization in 
monitoring transactions for violations of 
insider trading rules and use of 
manipulative or deceptive devices. 

The proposed amendments to NYSE 
rule 407 will eliminate the requirement 
that a member or member organization 
receive the employer’s prior written 
consent to carry margin accounts of 
employees of financial institutions 
(other than the Exchange or other 
member organizations). Limiting this 
requirement to employees of Exchange 
members and member organizations and 
of the Exchange is appropriate because 
the Exchange’s overall supervisory 
requirements do not extend to 
employees of other Financial institutions. 

Other amendments to NYSE rule 407 
will make it clear that the provisions of 
the rule apply to all accounts in which 
members, allied members or employees 
associated with a member or member 
organization have a Financial interest or 
the power to make investment decisions, 
regardless of where they are maintained 
[e.g., at another member or member 
organization, or a domestic or foreign 
non-member broker-dealer, investment 


adviser, bank or other Financial 
institution). 

The proposed amendments will also 
provide that the requirements to provide 
reports to employers will not be 
applicable to certain enumerated 
transactions [e.g., mutual funds), unless 
speciFically requested by the employer. 

In addition, NYSE rule 406(2) will be 
rescinded as the basic requirements 
applicable to members and allied 
members set forth therein will be 
incorporated by the amendments in 
NYSE rule 407. 

2. Statutory Basis 

The proposed rule change is 
consistent with the requirements of 
section 6(b)(5) of the Act, which requires 
that the rules of an exchange be 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade and, in general, to protect 
investors and the public interest. 

In addition, the proposed rule change 
is consistent with section 6(b)(6) of the 
Act in that it is intended to aid members 
and member organizations in monitoring 
transactions by their employees that 
may violate the Act or the rules of the 
Exchange. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange believes that the 
proposal does not impose any burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the Proposed 
Rule Change and Timing for 
Commission Action 

Within 35 days of the publication of 
this notice in the Federal Register or 
within such other period (i) as the 
Commission may designate up to 90 
days of such date if it Finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the self-regulatory organization 
consents, the Commission will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 
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IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and will written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NYSE. All 
submissions should refer to File No. SR- 
NYSE-92-04 and should be submitted by 
April 7.1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margart H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-6175 Filed 3-16-92: 8:45 am] 

BILLING COOC 8010-01-M 


I Release No. 34-30453; File No. SR-NYSE- 
92-03J 

Self-Regulatory Organizations; Filing 
of Proposed Rule Change by New York 
Stock Exchange, Inc. Relating to 
Amendment to Rule 411(b) Regarding 
the Entry of Odd-Lot Orders 

March 9.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”). 
15 U.S.C. 78s(b)(l). notice is hereby 
given that on February 20.1992, the New 
York Stock Exchange. Inc. f’NYSE” or 
“Exchange”) filed with the Securities 
and exchange Commission 
(“Commission”) a proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The text of the proposed rule change 
consists of amendments to rule 411(b) 


pertaining to the entry of odd-lot 
orders. 1 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule changes 
and discussed any comments it received 
on the proposed rule changes. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

Exchange rule 411(b) currently 
provides that when a person enters 
multiple odd-lot orders 2 in the same 
stock which aggregate to 100 shares or 
more, the orders must be aggregated into 
round-lots where possible for execution 
in the round-lot auction market. The 
language of rule 411(b), however, covers 
only those situations where a person 
enters orders for his own account or for 
accounts in which he has an actual 
monetary interest. The rule does not 
cover situations where multiple odd-lot 
orders are entered at the 9ame time by a 
person who manages, or makes 
investment decisions for, a number of 
accounts. 

The Exchange believes that it would 
be appropriate to extend the aggregation 
concept to provide that a person making 
a single investment decision as to the 
entry of multiple odd-lot orders for 
accounts over which he has investment 
discretion must aggregate the orders into 
round-lots whenever possible. For 
example, a money manager may make a 
single investment decision on behalf of 
multiple managed accounts which 
involve the purchase or sale of hundreds 
or thousands of shares utilizing odd-lots 
in the same security. In the absence of 
an aggregation requirement, such orders 
are not exposed to the auction market, 
even though the orders may total 
multiple round-lots, and even though 
there may be contra side buying or 
selling interest in the round-lot market. 3 


1 For the exact text of the proposed rule change. 
see File No. SR-NYSE-92-Q3. 

2 An odd-lot order is a market order to purchase 
or sell a security in an amount less than the unit of 
trading {;.e.. 100 shares for stocks —see NYSE rule 
55). 

3 See NYSE rule 124 for the method of executing 
odd-lot orders on the Exchange. 


The proposed amendment to rule 
411(b), however, would provide an 
exception to the proposed aggregation 
requirement. Under the exception, odd- 
lot orders entered by someone with 
investment discretion over multiple 
accounts which total less than 300 
shares would not be required to be 
aggregated. This exception could be 
utilized once per trading day by anyone 
exercising investment discretion. 

The Exchange believes that it is 
appropriate for multiple odd-lot orders 
entered as a result of a single 
investment decision to be aggregated 
into round-lots so that such orders may 
be executed in the round-lot market in 
accordance with traditional auction 
market principles. 

The basis under the Act for this 
proposed rule change is section 6(b)(5), 
which requires that the rules of the 
Exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and, in general, to protect investors and 
the public interest. The Exchange 
believes that in the instances outlined 
above, orders should be aggregated into 
round-lots so that 9uch orders may be 
executed in accordance with auction 
market principles. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule changes will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization s 
Statement on Comments on the 
Proposed Rule Change Received from 
members, Participants or Others 

Comments were neither solicited nor 
received on the proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such other period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 
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IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Section, 
450 Fifth Street, NW.. Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the NYSE. All submissions should refer 
to File No. SR-NYSE-92-03 and should 
be submitted by April 7,1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 4 

Margaret H. McFarland, 

Deputy Secretary . 

|FR Doc. 92-6173 Filed 3-16-02; 8:45 am) 

BILLING CODE 8010-01-U 


[Release No. 34-30464; File Nos. SR-NYSE- 
92-28 and 91-29] 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Approving Two Proposed Rule 
Changes Relating to Floor Member 
(Series 15) Examination 

March 11,1992 

I. Introduction 

On September 10,1991, the New York 
Stock Exchange, Inc. (“NYSE” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission” or “SEC”), pursuant to 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”) 1 and rule 
19b-4 thereunder, 2 two proposed rule 
changes relating to the Exchange’s Floor 
Member (Series 15) Examination. 

The proposed rule changes were 
noticed in Securities Exchange Act 
Release No. 30062 (December 11,1991), 
56 FR 65769 (December 18,1991). No 
comments were received on either 
proposal. 


4 17 CFR 200.30-3[a)(12) 11991). 
' 15 U.S.C 786(b)(1) (1908). 

* 17 CFR 240.19b-4 (1991). 


II. Background 

The Series 15 Examination was 
created by the Exchange in 1962 as the 
basic test to be administered to ail 
NYSE Floor Members. The Series 15 
Exam is a qualifications examination 
required pursuant to NYSE Rule 304A 
(Member and Allied Member 
Examination Requirements) and is 
intended to ensure that Exchange Floor 
Members have the basic knowledge 
necessary to perform their functions and 
responsibilities. Additional qualification 
examinations must be successfully 
completed by members prior to 
receiving Exchange approval to act as 
specialists, registered competitive 
market-makers. competitive traders or 
Floor officials. 8 

III. Description of the Proposal 

The first proposed rule change (File 
No. SR-NYSE-91-28) consists of the 
revised Content Outline for the 
Exchange’s Series 15 Examination. The 
Series 15 Exam Content Outline was 
revised by the Exchange in conjunction 
with a committee comprised of the 
different categories of Exchange Floor 
Members. 

The second proposed rule change (File 
No. SR-NYSE-91-29) includes the Exam 
Specifications for the Series 15 
Examination which detail the areas 
covered by the 100 question 
examination and break down the 
proportion of examination questions 
culled from each area. 

IV. Commission’s Findings and 
Conclusion 

After careful review, the Commission 
has determined that the proposed rule 
changes relating to the Content Outline, 
the Exam Specifications, and the Series 
15 examination are consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange. In 
particular, for the reasons set forth 
below, the Commission believes that the 
proposed rule changes are consistent 
with the section 6(c)(3)(B) requirement 
that an exchange may bar a natural 
person from becoming a member if such 
natural person does not meet such 
standards of training, experience and 
competence as are prescribed by the 
rules of the Exchange. 

In addition, the Commission believes 
that the proposed rule changes are 


* For example. Compliance Supervisors, as that 
term is defined in NYSE Rule 342.13(b), must 
successfully complete the Compliance Official 
Qualifications (Series 14) Examination which is 
administered by the Exchange. 


consistent with sections 15(b)(7) 4 which 
stipulates that prior to effecting any 
transaction in. or inducing the purchase 
or sale of. any security, a registered 
broker or dealer must meet certain 
standards of operational capability, and 
that such broker or dealer (and all 
natural persons associated with such 
broker or dealer) must meet certain 
standards of training, experience, 
competence, and such other 
qualifications as the Commission finds 
necessary or appropriate in the public 
interest or for the protection of 
investors. 

To begin, the Commission has 
determined that the Content Outline 
accurately sets forth, in an organized 
and informative manner, the pertinent 
subject areas and corresponding NYSE 
Rules covered by the Series 15 Exam. 
The Commission believes that the 
Content Outline will provide a useful 
study aid for prospective Floor members 
when preparing for the examination. 

Further, the Commission believes that 
the Exam Specifications, which detail 
the substantive areas covered by the 
exam and break down the number of 
examination questions culled from each 
area, have been designed so that Floor 
members who successfully complete and 
exam possess the knowledge, skills and 
abilities to carry out their job 
responsibilities. In this regard, the 
Commission believes that the applicable 
w r eight9 afforded each substantive 
subject area represent fairly the level of 
knowledge required of specific NYSE 
rules and procedures. 

Finally, the Commission has 
determined that the examination itself 
adequately tests the level of knowledge 
necessary to efficiently carry out the 
individual’s obligations as a Floor 
member. In reviewing the examination, 
the Commission focused on the level of 
difficulty and comprehensiveness of the 
specific examination questions. The 
Commission believes that the questions 
cover a sufficiently broad range of areas 
and, after assessing the depth of 
knowledge required to pass the 
examination, the Commission concludes 
that the examination should sufficiently 
reflect the requisite minimum knowledge 
a prospective Floor member must 
possess to comply with both Exchange 
and Commission rules and regulations. 
By ensuring this requisite level of 
knowledge, the Exchange can remain 
confident that its Floor members have 
demonstrated an acceptable level of 
securities knowledge. 


4 15 U.S.C. 780(b)(7) (1988U 
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It is Therefore Ordered . pursuant to 
section 19(b)(2) 5 6 of the Act, that the 
proposed rule changes (File Nos. SR- 
NYSE-91-28 and 91-29) are approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 

[FR Doc. 92-6171 Filed 3-10-92: 8:45 am) 

BILLING COOE 8010-01-M 


(Release No. 34-30466; File No. SR-Phlx- 
92-01) 

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval to Proposed 
Rule Change by Philadelphia Stock 
Exchange, Inc. Relating to New Listing 
Guidelines—Rule 803 

March 11.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act’ 1 ), 
15 U.S.C. § 78s(b)(l), notice is hereby 
given that on January 13.1992, the 
Philadelphia Stock Exchange, Inc. 
(“Phlx” or “Exchange”) Filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items 1 and 11 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons, and is 
granting accelerated approval to the 
Phlx’s proposal. 1 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend its 
current listing standards provided in 
Phlx Rule 803 to provide listing 
standards for new hybrid products. 2 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item III below. 
The self-regulatory organization has 
prepared summaries, set forth in 


5 15 U.S.C. 788(b)(2) (1988). 

6 17 CFR 200.30-3(a)(12) (1991). 

' The Phlx has requested that the Commission 
approve this proposed rule change on an 
accelerated basis (see File No. SR-Phlx-92-01). 

* For the exact language of the proposed 
amendment, see File No. SR-Phlx-92-01. 


Sections A. B. and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of. and 
Statutory Basis for, the Proposed Rule 
Change 

(1) Purpose 

(a) Listing Guidelines The proposed 
rule change will revise the Exchange's 
listing standards to include criteria for 
certain new types of securities which 
cannot be easily categorized under 
existing criteria for common or preferred 
stocks, bonds, or warrants. Recently 
there has been a surge of new types of 
securities and securities products 
proposed by issuers and underwriters 
for listing and trading on securities 
exchanges. Because of the different 
corporate objectives that the new 
products are designed to achieve, these 
securities may take various forms and 
are often comprised of features of more 
than one category of currently listed 
securities. 

In order to provide flexibility in its 
rules to accommodate these new multi¬ 
faceted issues and to avoid numerous 
future amendments to the Exchange's 
listing standards, the Phlx is submitting 
this proposal to amend rule 803 to allow 
the Exchange to consider listing or 
trading new securities on a case-by-case 
basis in light of the suitability of the 
issue for auction market trading. These 
new criteria are not intended to 
accommodate the listing of securities 
that raise significant new regulatory 
issues as these products would require 
separate filings with the Commission 
pursuant to rule 19b-4 of the Act. 3 


s The Commission notes that securities that have 
raised significant new regulatory issues in the past 
include unit investment trusts [see Securities 
Exchange Act Release Nos. 30394 (February 21. 
1992). 57 FR 7409 (order approving File No. SR- 
Amex-90-06); and 30393 (February 21.1992), 57 FR 
7415 (order approving File No. SR-CBOE-90-13)); 
Americus Trusts (see Securities Exchange Act 
Release No. 21863 (March 18.1985), 50 FR 11972 
(March 26,1985) (File No. SR-Amex-84-35)): 
currency warrants (see Securities Exchange Act 
Release No. 24555 (June 5.1987). 52 FR 22570 (June 
12.1987) (File No. SR-Amex-87-15) (proposal to list 
warrants on foreign currencies)): index warrants 
(see Securities Exchange Act Release No. 26152 
(October 3. 1988). 53 FR 39832 (October 12.1988) 
(order approving File No. SR-Amex-87-27) (listing 
guidelines for foreign currency and index warrants) 
and Securities Exchange Act Release No. 27565 
(December 22.1989). 55 FR 376 (January 4.1990) 
(File No. SR-Amex-89-22) (proposal to list index 
warrants based on the Nikkei Stock Average)): and 
unbundled stock units (‘‘USDs**) (see File Nos. SR- 
NYSE-88-39 and 88-40 (proposals to list USUs and 
constituent securities, subsequently withdrawn by 
the NYSE)). 


Under this proposal, the new criteria 
will apply to major issuers having assets 
of $100 million and stockholders’ equity 
of $10 million. Additionally, issuers will 
be required to have had pre-tax income 
of at least $100,000 in three of the last 
four fiscal years. Issuers not meeting 
this earnings criteria will be required to 
have assets in excess of $200 million 
and stockholders’ equity of $10 million 
or. alternatively, assets in excess of $100 
million and stockholders’ equity of $20 
million. 

The proposal would require a 
minimum distribution of 1,000,000 
trading units with a minimum of 400 
holders. When trading is expected to 
occur in larger than average trading 
units (for example, a $1,000 principal 
amount), a minimum of 100 holders will 
be sufficient. The aggregate market 
value of issues listed under this proposal 
must be at least $20 million. 

Where such an issue contains cash 
settlement provisions, settlement will be 
required to be made in U.S. dollars. And, 
where the instrument contains 
mandatory redemption provisions, the 
redemption price must be at least $3 per 
unit. 

(b) Membership Circular. Prior to 
trading any of these new securities that 
may be listed or for which the Exchange 
might receive unlisted trading privileges, 
the Phlx will evaluate the nature and 
complexity of the issue and, when 
appropriate, distribute a circular to the 
membership. This circular would 
provide guidance with regard to member 
firm compliance responsibilities when 
handling transactions in such securities. 
In determining whether such a 
membership circular is necessary, the 
Exchange will consider such 
characteristics of the issue as: unit size 
and term; cash-settlement; exercise or 
call provisions; characteristics that may 
affect payment of dividends and/or 
appreciation potential; whether the 
securities are primarily of retail or 
institutional interest; and such other 
features of the issue that might present 
special risks not normally associated 
with securities currently listed or traded 
on the Exchange. 

(2) Statutory Basis 

The proposed rule change is 
consistent with section 6(b)(5) of the Act 
in that it is designed, among other 
things, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in the securities industry, to remove 
impediments to a free and open national 
market system, and to protect investors 
and the public interest; and is not 
designed to permit unfair discrimination 
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between customers, issuers, brokers, or 
dealers. 

B. Self-Regulatory Organization s 
Statement on Burden on Competition 

The proposed rule change will not 
impose any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants or Others 

No written comments were solicited 
or received. 

Ill Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street. NW., Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the Phlx. All 
submissions should refer to File No. SR- 
Phlx-92-01 and should be submitted by 
April 7.1992. 

IV. Commission's Findings and Order 
Granting Accelerated Approve! of 
Proposed Rule Change 

The Commission finds that the Phlx's 
proposal to amend its rule 803. in order 
to provide listing guidelines to 
accommodate certain new types of 
securities which cannot be readily 
categorized under the Phlx's existing 
listing standards, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange, and. in 
particular, the requirements of section 
6(b)(5) of the Act. 4 Specifically, the 
Commission believes the proposal is 
consistent with the section 6(b)(5) 
requirement that the rules of an 
exchange be designed to promote just 
and equitable principles of trade and not 


♦ 15U.S.C7Bf (19001. 


to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

The Commission believes that the 
proposed guidelines applicable to the 
listing of new. innovative securities will 
provide the flexibility desired by the 
Phlx. while helping to ensure that only 
the more financially substantial 
companies are eligible to have their new 
products listed on the Exchange. The 
proposed amendments to Rule 803. 
therefore, should provide a more 
efficient and expedient process for 
listing new securities, and should 
protect investors and the public interest 
by ensuring that the financial products 
listed on the Exchange (or traded via 
unlisted trading privileges) have met 
predetermined financial criteria set forth 
by the Exchange. 6 an important 
consideration due to the additional or 
contingent financial obligations created 
by these instruments. 

In addition, the Commission believes 
that the portion of the proposed 
amendments relating to the membership 
circular addresses the additional 
regulatory concerns raised by these 
products. These novel products, by 
combining features of debt, equity, and 
securities derivative products, may be 
more risky and complex that straight 
stock, bond, or equity warrants. The 
Commission believes, therefore, that the 
portion of the proposed rule change 
requiring the Exchange to evaluate the 
nature and complexity of each issue in 
order to determine whether to distribute 
a membership circular indicating 
member firm compliance responsibilities 
should provide the Phlx with the ability 
to address, in a flexible manner, any 
potential sales practice problems and 
questions that may arise in connection 
with these new issues. Moreover, the 
Commission believes that the 
distribution of this circular should help 
to ensure that only customers with an 
understanding of the specific risks 
attendant to the trading of particular 
securities products trade these products 
on their brokers' recommendations. As a 
result, the membership circular 
requirement will help to ensure that 
investors and the public interest are 
protected when the new products are 
traded on the Exchange. 

Finally, the Commission believes that 
the proposed rule change is consistent 
with the requirements of section 8(b)(5) 
of the Act because it relates only to 
those securities which are similar to 
products currently listed for trading on 
the Exchange. If a new product raises 


6 This standard, however, would not preclude the 
Phlx from submitting specific standards for other 
companies to have similar securities traded on the 

Exchange. 


novel or significant regulatory issues, 
the Phlx must file a proposed rule 
change so that the Commission would 
have an opportunity to review the 
regulatory structure for the product. 6 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof. 

The Commission has approved 
substantially similar proposed rule 
changes submitted by the American 
Stock Exchange, Inc. (“Amex"), the New 
York Stock Exchange. Inc. (' NYSE"), the 
Cincinnati Stock Exchange. Inc. ("CSE"). 
the Chicago Board Options Exchange, 
Inc. ("CBOE"), the Pacific Stock 
Exchange. Inc. ("PSE") and the Boston 
Stock Exchange, Inc. ("BSE"), all of 
which adopted listing criteria for hybrid 
securities. 7 In addition, the Commission 
recently approved proposals submitted 
by the PSE. the NYSE, and the Midwest 
Stock Exchange ("MSE") to adopt listing 
criteria to trade CVRs. which are akin to 
the type of hybrid products the Phlx 
proposal would include. 8 The 
Commission did not receive any 
comments on those proposals, or on the 
Amex. NYSE, CSE. PSE. CBOE or BSE 
hybrid products filings. In light of the 
lack of new regulatory issues raised by 
the Phlx proposal, the Commission 
believes it is in the public interest to 
approve it on an accelerated basis so 
that the Phlx will be able to compete 
with the other exchanges for hybrid 
securities. 

It is Therefore Ordered, pursuant to 
Section 19(b)(2) of the Act • that the 
proposed rule change is hereby 
approved. 


• See note 3, supra. 

7 See Securities Exchange Act Release Nos. 27753 
(March 1, 1990). 55 FR 0624 (March 0.1990) (order 
approving File No. SR-Amex-09-29); 20217 (July IB. 
1990). 55 FR 30066 (order granting accelerated 
approval to Pile No. SR-NYS&-90-30); 28528 
(October 11.1990). 55 FR 42112 (order approving File 
No. SR-CSE-90-11); 28062 (November 30,1990). 55 
FR 50428 (order approving Fite No. SR-CBOF^90- 
29): 30087 (December 17.1991). 56 FR 66465 (order 
granting accelerated approval to File No. SR-PSE- 
91-48): and 30294 (January 27.1992). 57 FR 4224 
(order granting accelerated approval to File No. SR- 
BSE-91-07). 

• See Securities F.xchange Act Release Nos. 28558 
(October 22.1990). 55 FR 43238 (order approving File 
No. SR-PSE-90-34J; 28072 (May 30. 1990). 55 FR 
23166 (order approving the NYSE proposal to list 
CVRs on the Exchange); and 28143. (|une 25.1990). 
55 FR 27317 (granting accelerated approval to the 
MSE’s proposal to liat CVRs). 

• 15 U.S.C. 78a(bM2) (1900). 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 40 

Margaret H. McFarland. 

Deputy Secretary. 

[FRDoc. 92-6170 Filed 2-16-92; 6:45 am) 

BILLING COOE #010-01-M 


(Release No. 34-30465; File No. SR-Phlx- 
91-491 

Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc,; 
Order Approving Proposed Rule 
Change Relating to the Election of 
Chairman and Vice Chairmen of its 
Board 

March 11.1992. 

I. Introduction 

On January 9.1992, the Philadelphia 
Stock Exchange. Inc. ("Phlx” or 
“Exchange * * * 4 * ’*) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”) 1 and rule 19b-4 
thereunder. 2 a proposed rule change 
relating to the election of the Chairman 
and Vice Chairman of its Board. 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
30269 (January 21.1992). 57 FR 3238 
(January 28,1992). No comments were 
received on the proposal. 

II. Description of the Proposal 

The Phix proposes to amend its By- 
Law Article IV, Section 4-2 (Election of 
Chairman and Vice Chairmen of the 
Board) in order to limit the offices of 
Chairman and Vice Chairman of the 
Board to two consecutive two-year 
terms and four consecutive one-year 
terms, respectively. The proposal, 
however, provides that each 
officeholder may seek re-election to 
office after a one year interval. 3 

III. Discussion and Conclusion 

After careful consideration, the 
Commission finds that the proposed rule 
change is consistent with section 6(b) of 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, in particular, for 
the reasons set forth below, the 
Commission believes that the proposal 
is consistent with the section 6(b)(5) 4 


10 17 CFR 200.30-31 a 1(12) (1991). 

* 15 (J.S;C. 7«#(6KU (1988). 

*17 CFR 240.195-4(1991). 

* For the exact language of the proposed rule 
change, gee File No. SR-Phlex-91-49. 

4 15 l5.S.C.TBf|btfS) (1988) 


requirement that the rules of a national 
securities exchange be designed to 
promote just and equitable principles of 
trade, to foster cooperation with persons 
engaged in regulating, clearing, settling 
and processing information with respect 
to, and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system and, in general, to protect 
investors and the public interest. In 
addition, the Commission finds that the 
proposed rule change is consistent with 
section 6(b)(3) of the Act because it 
assures a fair representation of 
Exchange members in the selection of its 
directors and the administration of its 
affairs. 

The Commission believes that by 
limiting the number of terms the 
Chairman and Vice Chairmen may 
serve, the proposal should increase the 
diversity of the Exchange's Board. 
Essentially, the proposal will provide 
the opportunity for different individuals 
to hold these offices, thereby ensuring a 
continuing influx of new ideas to the 
Board which should enhance the 
governance of the Board. Further, the 
resultant diversity of the Board should 
facilitate fair representation of all 
categories of Exchange members in the 
administration of the Exchange. Finally, 
if the members of the Exchange 
determine that a particular individual is 
best suited for the office, but the 
proposal precludes that individual from 
being elected for an additional term, 
only one year must pass before the 
individual can seek to be re-elected. 

It is therefore ordered. Pursuant to 
section 19(b)(2) of the Act,® that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 0 

Margaret H. McFarland. 

Deputy Secretary’. 

(FR Doc. 92-6172 Filed 3-16-92; 645 am) 

BILLING COOE MIO-OI-M 


DEPARTMENT OF STATE 

(Public Notka 15851 

Advisory Committee on Historical 
Diplomatic Documentation; Meeting 

The Advisory Committee on 
Historical Diplomatic Documentation 
will meet on March 26 and 27,1992. at 
9:30 a.m. in the Dean Acheson 
Auditorium of the Department of State. 


• 15 US. C. 78s(b)(2) (1988). 

• 17 CFR 200.30-3(ti)fl2)(!991). 


The Committee, which was 
established by Public Law 102-138, sec. 
198 of October 28.1991. advises the 
Department of Stae on matters 
concerning the preparation, 
declassification, and publication of the 
Foreign Relations of the United States 
historical documentary series. The 
Committee also reviews procedures for 
the Department’s declassification 
review of documents older than 30 years 
and their transfer to the National 
Archives and Records Administration 
for public inspection. 

The meeting will be in open session 
from 9:30 a.m. on the morning of 
Thursday. March 26. 1992, until noon of 
that day. From 12:30 p.m. Thursday, 
March 26 until Friday, March 27. at 4 
p.m., the meeting will be closed to the 
public in accordance with section 10(d) 
of the Federal Advisory' Committee Act 
(Pub. L. 92-463). It has been determined 
that discussions during these portions of 
the meeting will involve consideration of 
matters not subject to public disclosure 
under 5 U.S.C. 552(C)(1), and that the 
public interest requires that such 
activities will be withheld from 
disclosure. 

Questions concerning the meeting 
should be directed to William Z. Slany. 
Executive Secretary, Advisory 
Committee on Historical Diplomatic 
Documentation, Department of State. 
Office of (he Historian, Washington. DC. 
20520. telephone (202) 663-1123. 

Dated: March 12 1992. 

William Z. Slany. 

Executi ve Secretary. 

[FR Doc. 92-6293 Filed 3-16-92; 8:45 am| 

BILLING CODE 4710-11-41 


(Public Notice 15841 

Study Group 1 of the U.S. Organization 
for the International Radio 
Consultative Committee (CCIR); 
Meeting 

The Department of State announces 
that Study Group 1 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
hold an ©pen meeting on April 8,1992, at 
the Herbert C. Hoover Building. IRAC 
Conference room 1605,14th 8 
Constitution Avenue. NW. Washington 
DC. starting at 9:30 a.m. 

Study Group 1, Spectrum Management 
Techniques is concerned with the 
development of principles and 
techniques for effective spectrum 
management methods for solving 
spectrum sharing problems, techniques 
for spectrum monitoring and general 
spectrum utilization applications. 
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The purpose of this meeting is to 
prepare for the meeting of Study Group 1 
scheduled for May 27-29,1992. 

Members of the general public may 
attend the meeting and join in the 
discussions subject to instructions of the 
Chairman. Requests for further 
information should be directed to Dr. 
William F. Utlaut, Institute for 
Telecommunication Sciences, 
Department of Commerce/NTIA, 325 
Broadway, Boulder, Colorado 80303- 
3328. phone (303) 497-3500. 

Dated: March 6.1992. 

Warren G. Richards, 

Chairman, US. CCIR National Committee. 

|FR Doc. 92-0136 Filed 3-10-92; 8:45 am) 

BILUNG COO£ 4710-07-M 


TENNESSEE VALLEY AUTHORITY 

Acid Rain Program Designated 
Representative 

agency: Tennessee Valley Authority. 
action: Notice. 

summary: TVA is announcing the 
selection of a “designated 
representative” and “alternate 
designated representative” to serve as 
the agency’s point of contact with the 
U.S. Environmental Protection Agency 
and States on acid rain program matters. 

FOR FURTHER INFORMATION CONTACT: 

Jerry L. Golden, Manager. Clean Air 
Program, 2C Missionary Ridge Place. 
1101 Market Street, Chattanooga, 
Tennessee 37402-2801; (15) 751-6779. 

SUPPLEMENTARY INFORMATION: Under 
Title IV of the Clean Air Act 
Amendments, Sec. 402, Pub. L. 101-549, 
104 Stat. 2588, affected utility units are 
authorized to act through a “designated 
representative” (DR) and “alternate 
designated representative” (ADR) in the 
conduct of SO 2 allowance and acid rain 
permitting activities. On February 19. 
1992, at a public meeting, the TVA 
Board of Directors selected TVA’s 
Senior Vice President, Fossil and Hydro 
Power, J. W. Dickey, to be TVA’s DR for 
its affected utility units, and TVA’s Vice 
President, Fossil and Hydor Projects. W. 
M. Bivens, to be TVA’s ADR who will 
act when the DR is unavailable. TVA’s 
affected utility units are those at its 
Allen, Bull Run, Cumberland, Gallatin, 
John Sevier, Johnsonville. Kingston, and 
Watts Bar fossil plants in Tennessee; 
Colbert and Widows Creek fossil plants 
in Alabama; and Paradise and Shawnee 
fossil plants in Kentucky. 


Dated: March 0.1992. 

Edward S. Christenbury, 

General Counsel and Secretory. 

|FR Doc. 92-0146 Filed 3-16-92; 8:45 am] 

BILLING COO£ 8120-02-M 


DEPARTMENT OF TRANSPORTATION 

(Order 92-3-23; Dockets 46643, 46644, 
46645 and 46646] 

Applications of Fine Airlines, Inc., for 
Certificate Authority and for 
Exemptions 

agency: Department of Transportation. 
action: Notice of order to show cause 
and denial of exemption requests. 

summary: The Department of 
Transportation is directing all interested 
persons to show cause why it should not 
issue an order finding Fine Airlines, Inc., 
fit, willing, and able, and warding it a 
certificates of public convenience and 
necessity to engage in domestic and 
foreign charter air transportation of 
property and mail. The order also 
proposes to deny the applicant’s 
requests for pendente lite exemptions. 
dates: Persons wishing to file 
objections should do so no later than 
March 25,1992. 

addresses: Objections and answers to 
objections should be filed in Dockets 
46643, 46644, 46645 and 46646 and 
addressed to the Documentary Services 
Division (C-55, room 4107). U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590. and should be served upon the 
parties listed in Attachment A to the 
order. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James A. Lawyer. Air Carrier 
Fitness Division, Department of 
Transportation. 400 Seventh Street, SW., 
Washington. DC 20590, (202) 366-1064. 

Dated: March 11.1992. 

Patrick V. Murphy, 

Deputy Assistant Secretary for Policy and 
International A ffairs. 

[FR Doc. 92-6131 Filed 3-10-92; 8:45 am] 

BILLING COO€ 4910-62-M 


Federal Aviation Administration 

RTCA, Inc. Special Committee 165. 
Minimum Operational Performance 
Standards for Aeronautical Mobile 
Satellite Services Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., appendix I), notice is 
hereby given for the seventh meeting of 
Special Committee 165 to be held April 


9-10.1992, in the RTCA conference 
room, 1140 Connecticut Avenue, NW. 
suite 1020, Washington DC 20036. 
commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks: (2) Approval of the sixth 
meeting’s minutes, RTCA paper no. 19- 
92/SC165-53; (3) Working group reports; 
(a) Equipment Standards Working 
Group (WG-1) report; (b) Service 
Performance Criteria Working Group 
(WG-3) report; (4) Review part A of 
AMSS MOPS; (5) Assignment of tasks/ 
review plans; (6) Other business; (7) 
Date and place of next meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat. 1140 Connecticut Avenue, 
NW, suite 1020, Washington, DC 20036: 
(202) 833-9339. Any member of the 
public may present a written statement 
to the committee at any time. 

Issued in Washington, DC. on March 9. 
1992. 

Joyce J. Gillen, 

Designated Officer. 

[FR Doc. 91-6127 Filed 3-16-92; 8:45 am] 

BILLING CODE 4910-22-M 


RTCA, Inc., Special Committee 172 
Future Air-Ground Communications in 
the VHF Aeronautical Bank (118-137 
MHZ); Meeting 

Pursuant to section 10(a)(2), of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 5 U.S.C., appendix I), notice is 
hereby given for the third meeting of 
Special Committee 172 to be held April 
6-8,1992, in the RTCA conference room. 
1140 Connecticut Avenue, NW., suite 
1020, Washington, DC 20036, 
commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks; (2) Approval of the second 
meeting’s minutes. RTCA paper no. 589- 
91/SCI72-22; (3) Review revised terms 
of reference; (4) Working group reports: 
(a) VHF Communications System 
Recommendations Working Group 
(WG-1); (b) VHF Data Radio Signal-in- 
space MASPS Working Group (WG-2); 
(5) Technical presentations; (6) Working 
group sessions; (7) Back in plenary; (a) 
Review working group progress; (b) 

Task assignment; (8) Other business; (9) 
Date and place of next meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 


i 

















Federal Register / Voi. 57, No. 52 / Tuesday, March 17, 1992 / Notices 


9305 


members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue. 
NW., suite 1020, Washington. DC 20036; 
(202) 633-9339. Any member of the 
public may present a written statement 
to the committee at any time. 

Issued in Washington. DC. on March 9. 
1992. 

Joyce J. Gillen, 

Designated Officer. 

[FR Doc. 92-6128 Filed 3-16-92; 8:45 am| 

BILLING COOE 4910-22-M 


RTCA, Inc; Special Committee 175; 
Minimum General Specifications for 
Ground-Based Etectronic Equipment; 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463, 5 U.S.C.. appendix 0» notice is 
hereby given for the first meeting of 
Special Committee 175 to be held April 
15-16,1992, in the RTCA conference 
room, 1140 Connecticut Avenue, NW.. 
suite 1020, Washington. DC 20036. 
commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks; (2) Review of committee terms 
of reference; (3) Discussion on Federal 
Aviation Administration Specification 
FAA-2100e; (4) Harris Corporation 
briefing; (5) Establish objectives, initial 
working groups and action plans; (6) 
Other business; (7) Date and place of 
next meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat. 1140 Connecticut Avenue. 
NW.. suite 1020, Washington, DC 20036; 
(202) 833-9339. Any member of the 
public may present a written statement 
to the committee at any time. 

Issued in Washington. DC. on March 11. 
1992. 

Joyce J. Gillen, 

Designated Officer. 

[FR Doc. 92-6129 Filed 3-1B-92; 8:45 am] 

BILLING COOE 49IO-13-M 


Safety Belts; Proposed Technical 
Standard Order 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of availability. 


SUMMARY: This notice announces the 
availability of and requests comments 
on a proposed technical standard order 
(TSO) pertaining to safety belts. The 
proposed TSO prescribes the minimum 
performance standards that safety belts 
must meet to be identified with the 
marking "TSO-C22g." This notice is 
necessary to give all interested persons 
an opportunity to present their views on 
the proposed TSO. 

DATES: Comments must identify the TSO 
file number and be received on or before 
June 19.1992. 

ADDRESSES: Send all comments on the 
proposed technical standard order to: 
Technical Analysis Branch. AIR-120, 
Aircraft Engineering Division. Aircraft 
Certification Service—File No. TSO- 
C22g, Federal Aviation Administration. 
800 Independence Avenue, SW.. 
Washington. DC 20591, or deliver 
comments to the Federal Aviation 
Administration, room 335, 800 
Independence Avenue, SW- 
Washington, DC 20591. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Bobbie J. Smith, Technical Analysis 
Branch. AIR-120, Aircraft Engineering 
Division. Aircraft Certification Service, 
Federal Aviation Administration. 800 
Independence Avenue. SW- 
Washington. DC 20591, Telephone (202) 
267-9546. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
comment on the proposed TSO listed in 
this notice by submitting such written 
data, views, or arguments as they desire 
to the above specified address. 
Comments received on the proposed 
technical standard order may be 
examined, both before and after the 
comment closing date, in room 335, FAA 
Headquarters Building (FQB-10A), 800 
Independence Avenue, SW., 

Washington. DC 20591, weekdays 
except Federal holiday, between 8:30 
a.m. and 4:30 p.m. All communications 
received on or before the closing date 
for comments specified above will be 
considered by the Director of the 
Aircraft Certification Service before 
issuing the final TSO. 

Background 

Proposed TSO-C22g would revise the 
requirement for the rated strength of 
safety belts that are intended to restrain 
the movement of an occupant’s pelvis. 
Only synthetic webbing materials would 
be allowed and the webbing width 
would not be allowed to be less than 
45.7mm (1.8 inches) where H contacts an 
occupant. The proposed TSO would 
allow a single buckle release and would 


require an operational reliability test of 
the buckle latching mechanism. The 
proposed TSO is intended for use in 
general aviation and transport category 
airplanes where applicable. The 
proposed TSO references the Society of 
Automotive Engineers, Inc. (SAE). 
Aerospace Standard (AS) 0043. "Torso 
Restraint System," dated March 1986, 
for the minimum performance standards. 
SAE AS 8043 is also referenced in TSO- 
C114, ‘Torso Restraint Systems." dated 
March 27.1987. 

How to Obtain Copies 

A copy of the proposed TSO-C22g 
may be obtained by contacting the 
person under "For Further Information 
Contact." Aerospace Standard 0043, 
may be purchased from the Society of 
Automotive Engineers. Inc., 400 
Commonwealth Drive. Warrendale. PA 
15096. 

Issued in Washington. DC on March 10, 
1992. 

John K. McGrath. 

Manager, Aircraft Engi/wering Division,, 
Aircraft Certification Service. 

|FR Doc. 92-6126 Filed 3-16-92; 8:45 am) 

BILUNG COOE 491G-IKM 


Devices That Prevent Blocked 
Channels Used in Two-Way Radio 
Communications Due to Unintentional 
Transmissions 

AGENCY: Federal Aviation 
Administration. DOT. 
action: Notice of availability. 

summary: This notice announces the 
availability of and requests comments 
on a proposed technical standard order 
(TSO) pertaining to devices that prevent 
blocked channels used in two-way radio 
communications due to unintentional 
transmissions. The proposed TSO 
prescribes the minimum performance 
standards that devices, for preventing 
blocked channels used in two-way radio 
communications due to unintentional 
transmissions, must meet in order to be 
identified with the marking "TSO- 
C128." 

DATES: Comments must identify the TSO 
file number and be received on or before 
June 19,1992. 

ADDRESSES: Send all comments on the 
proposed technical standard order to: 
Technical Analysis Branch, AIR-120, 
Aircraft Engineering Division, Aircraft 
Certification Service—File No. TSO- 
C128, Federal Aviation Administration. 
800 Independence Avenue. SW., 
Washington, DC 20591. Or deliver 
comments to: Federal Aviation 
Administration, room 335, 800 
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Independence Avenue, SW.. 
Washington, DC 20591. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Bobbie |. Smith, Technical Analysis 
Branch. AIR-120, Aircraft Engineering 
Division, Aircraft Certification Service, 
Federal Aviation Administration, 800 
Independence Avenue. SW., 
Washington, DC 20591, Telephone (202) 
267-9546. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
comment on the proposed TSO listed in 
this notice by submitting such written 
data, views, or arguments as they desire 
to the above specified address. 
Comments received on the proposed 
technical standard order may be 
examined, before and after the comment 
closing date, in room 335, FAA 
Headquarters Building (FOB-10A), 800 
Independence Avenue, SW., 

Washington, DC 20591, weekdays 
except Federal holidays, between 8:30 
a.m. and 4:30 p.m. All communications 
received on or before the closing date 
for comments specified above will be 
considered by the Director of the 
Aircraft Certification Service before 
issuing the final TSO. 

Background 

Proposed TSO-C128 is a new TSO 
that contains a technical solution to 
unintentional radio transmissions. These 
transmissions may be caused by a 


jammed microphone push-to-talk button 
or by equipment malfunction that results 
in a continuous transmission from the 
associated transmitter. This problem is 
often referred to as the “stuck-mike” 
problem. 

Disruption to voice communications in 
the ATC system presents the potential 
for degrading flight safety, e.g., the loss 
of separation standards between 
aircraft, near mid-air collisions, delays 
and potentially disastrous disruptions of 
traffic flow. These communication 
disruptions may also occur in areas 
where traffic density is low and the 
growth of air traffic (and 
communications) has increased the 
number of disruption incidents. The 
proposed TSO provides a method of 
obtaining FAA approval to manufacture 
devices that are to be used in 
conjunction with the airborne equipment 
for preventing unintentional radio 
transmissions. 

How to Obtain Copies 

A copy of the proposed TSO-C128 
may be obtained by contacting “For 
Further Information Contact/’ TSO- 
C128 references RTCA, Inc., RTCA/DO- 
207, dated January 25,1991, for minimum 
performance standards; RTCA/DO- 
160C, dated December 4,1989. for the 
environmental standard; and RTCA/ 
DO-178A for the computer software 
requirements. RTCA documents may be 
purchased from the RTCA, Inc., 1140 


Connecticut Avenue. NW., suite 1020. 
Washington. DC 20036. 

Issued in Washington. DC, on March 10. 
1992. 

John K. McGrath, 

Manager, Aircraft Engineering Division, 
Aircraft Certification Service. 

(FR Doc. 92-6125 Filed 3-16-92: 8:45 am| 

BILLING CODE 4910-13-M 


Research and Special Programs 
Administration 

Grants and Denials of Applications for 
Exemptions 

agency: Research and Special Programs 
Administration. DOT. 
action: Notice of Grants and Denials of 
Applications for Exemptions. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportations 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given of the exemptions granted 
in May 1990-December 1991. The modes 
of transportation involved are identified 
by a number in the “Nature of 
Application” portion of the table below 
as follows: 1—Motor vehicle. 2—Rail 
freight, 3—Cargo vessel, 4—Cargo-only 
aircraft, 5—Passenger-carrying aircraft. 
Application numbers prefixed by the 
letters EE represent applications for 
Emergency Exemptions. 


Renewal and Party to Exemptions 


Application 

No. 

Exemption No. 

Applicant 

Regulation's) affected 

Nature of exemption thereof 

970-X . 

DOT-E 970. 

Callery Chemical Company, Pitts¬ 
burgh, PA. 

49 CFR 173.21(b). 173.300. 

173.302(g). 

To authorize use of DOT Specification 3AA2015 or 
3AA2400 cylinders, for the transportation of a flammable 
poisonous gas. (Modes 1 2.) 

3121-X. 

DOT-E 3121. 

U S. Department of the Army. Falls 
Church. VA. 

49 CFR 173 336(a). 177.841(b) . 

To authorize an additional thermally insulated trailer design 
for shipment of nitrogen tetroxide. classed as a poison 
A. (Mode 1.) 

3187-X. 

DOT-E 3187. 

PPG Industries. Inc., Pittsburgh, PA.. 

49 CFR 173.119(m). 173.21(b). 
173.218, 173.221(a)(3). 

To authorize shipment of flammable liquids or organic 
peroxides in various non-DOT and DOT Specification 
containers. (Mode 1.) 

4884-X. 

DOT-E 4884. 

Union Carbide Industrial Gases. 
Inc., Danbury, CT. 

49 CFR 173.119(m). 173.136. 

173247, 173.251, 173.302(a)(1), 
173.304. 173.3a, 175.3. 17861. 

To authorize shipment of certain liquefied and nonliquefied 
compressed gases and a flammable liquid in a stainless 
steel cylinder complying with ail requirements of DOT 
Specification 4BW, except for being fabricated from 
Type 304 or Type 316 stainless steel. (Modes 1. 2. 3, 4.) 

6518-X. 

DOT-E 6518. 

Union Carbide Chemicals & Plas¬ 
tics Company Inc.. Charleston, 
WV. 

49 CFR 172.101, 172.302, 

173.119, 173.134, 173.154. 

To authorize additional English steel portable tanks identi¬ 
cal to those presently authorized for shipment of certain 
flammable liquids and solids. (Modes 1.3 ) 

6637-X. 

DOT-E 6637. 

Russell-Stanley Corporation. Red 
Bank, NJ. 

49 CFR 173.119(a), 173.119(b). 
173.119(m), 173.154, 173.221. 

173.245(a)(26). 173.249(a)(1). 

173250(a)(1). 173.257(a)(1). 

173 263(a)(28), 173.265(d)(6), 

173.266(b)(8). 173.272(i)(9). 

173.276(a)(10), 173.277(a)(6). 

173.287(c)(1), 173.289(a)(1). 

173292(a)(1). 173.346(a). 

173.357(b). 173.358(a), 

173.359(a). 173.359(b). 178.19. 

To modify exemption to provide for shipment of 15% 
sodium persulfate solution, classified as oxidizer, in DOT 
Specification 34 polyethylene drums. (Modes 1. 2. 3.) 
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Renewal and Party to Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Regulation(s) affected 

Nature of exemption thereof 

6658-X. 

DOT-E 6658.... 

U S. Department of Energy. Wash¬ 
ington, DC. 

49 CFR 173.65.- 

To renew, and modify exemption to provide for cargo-only 
aircraft as an additional mode of transportation (Mode 
1) 

To authonze reinspection and testing of the portable tank 
once every 5 years in accordance with 49 CFR 
173.32(e) at a pressure of 1.25 times the sum of the 
design pressure, the static head and 14.7 (Modes 1, 3.) 

6765-X_ 

DOT-E 6765. 

Air Products and Chemicals. Inc. 
Allentown. PA. 

49 CFR 172.203. 173.318. 

173.320, 176.30. 176.76(h), 

177.840. 178.338. 

6769-X. 

DOT-E 6769..... 

E.I. du Pont de Nemours and Com¬ 
pany. Inc., Wilmington, DE. 

49 CFR 173.314, 173.315. 

To authonze the shipment of blends of 20-50% chlorodi- 
flooromethane and 80-50% dimethyl ether in DOT Spec¬ 
ification 105A600W tank cars and MC-331 cargo tanks 
with replacement outlet valves. (Modes 1. 2.) 

7011-X. 

DOT-E 7011. 

Russell-Stanley West. Inc.. Rancho 
Cucamonga. CA. 

49 CFR 173 154. 173.217, 

173.239a. 173.245. 

173.245b(a)(6), 173.365. 

To authorize an optional two-inch, spin welded flange with 
two-inch bung on non-DOT specification polyethylene 
container with a removable head, having a rated volu¬ 
metric capacity not exceeding 57 gallons. (Modes 1, 2, 
3) 

To modify exemption to increase the internal inspection of 
teflon lined tote containers to every two years. (Mode 1) 

7023-X . 

DOT-E 7023..... 

PVS Chemicals. Inc., (NY) Buffalo. 
NY. 

49 CFR 173.245(a). 173.263(a). 
173.264(a), 173.266, 

173.268(f)(5). 173.272(g), 

173.272(i)(24), 173.3a. 

7052-X....... 

DOT-E 7052. 

Duracell, Inc., Bethel. CT. 

49 CFR 172.101. 172.400, 175.3. 

To modify paragraph 8F to provide for shipment of up to 3 
grams of lithium instead of 2 grams of lithium. (Modes 1, 
2. 3. 4.) 

To renew, and to authorize shipment of certain commod¬ 
ities presently shipped in DOT Specification 3E cylinders 
and update cylinder criteria (Modes 1. 2, 3.) 

7458-X. 

DOT-E 7458. 

Ekohwerks Company. Eastlake, OH.. 

49 CFR 173.304(a)(2). 178.42. 

7517-P. 

DOT-E 7517_ 

DPC Industries, Inc., Houston. TX. 

49 CFR 173.314(c). 

To become a party to exemption 7517. (Mode 1, 2, 3.) 

7648-X. 

DOT-E 7648. 

Sunwest Aviation. Ogden. UT. 

49 CFR 172.204(c). 172.300(a). 
172.400(a). 173.91(a), 173.91(i). 
175.3, 175.35(a). 

To modify the exemption to increase the number of flares 
to be transported per test flight to eight (Mode 4.) 

7768-X. 

DOT-E 7768.... 

Sonoco Plastic Drum. Inc., Lock- 
port. IL 

49 CFR 173.154, 173.217, 

173.245b, 173.365. 178.19. 

To authorize a 25 gallon capacity polyethylene removable 
head drum to provide for Injection-molded process and 
to modify test criteria. (Modes 1. 2. 3.) 

78’1-X. 

DOT-E 7811. 

Baxter Diagnostics Inc., Burdick & 
Jackson Division. Muskegon, Ml. 

49 CFR 173.119(a)(23), 173.125, 

173.245(a)(18), 173.346(a)(21). 

173.347(a)(8), 175.3, 178.210. 

To authorize a larger capacity DOT Specification 12A 
fiberboard box with handholes for shipment of certain 
corrosive, flammable, or class B poisonous liquids. 
(Modes 1, 2. 3.) 

8053-X. 

DOT-E 8053..... 

Eastman Kodak Company. Roches¬ 
ter. NY. 

49 CFR 173.148(a). 175.3 ... 

To renew and authorize cargo vessel a9 an additional 
mode of transportation. (Modes 1. 2. 4.) 

8096-X. 

DOT-E 8096. 

Scott Specialty Gases. Plumstead- 
ville. PA. 

49 CFR 173.302(a)(1), 173.304, 
175.3. 178.42. 

To authonze certain liquified gases; authonze additional 
type tubing and alloy in construction and modify certain 
test criteria for non-DOT specification steel cylinders 
similar to DOT Specification 3E. (Modes 1, 2. 3. 4, 5.) 

8'51-X. 

DOT-E 8151. 

Ropak Corporation. La Mirada. CA... 

49 CFR 178.19. Part 173, Subparts 
D. and F. 

To renew and modify exemption to provide for new remov¬ 
able head covers equipped with special fittings installed 
on five-gallon plastic pail for shipment of corrosive and 
flammable liquids. (Modes 1, 2. 3.) 

8214-P. 

DOT-E 8214. 

Morton Bendix, Inc., Maryville, TN. 

49 CFR 171.11 (see paragraph 
8d). 173.153. 173.154, 175.3. 

To become a party to exemption 8214 (Modes 1, 2, 3, 4.) 

8214-X. 

DOT-E 8214. 

TG (U.S.A.) Corporation, Perryville. 
MO. 

49 CFR 171.11 (see paragraph 
8.d), 173.153, 173.154, 175.3. 

To modify exemption to provide for an additional fiber- 
board box as outside packaging for use in transporting 
airbags. (Modes 1, 2, 3. 4.) 

8214-X. 

DOT-E 8214..... 

Morton International, Ogden, UT. 

49 CFR 171.11 (see paragraph 
8.d), 173.153. 173.154, 175.3. 

To authonze transport of Inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1, 2. 3, 4.) 

8215-X. 

DOT-E 8215. 

Olin Corporation—Winchester 

Group, East Alton, IL 

49 CFR 173.101, 173.107, 

173.154, 173.184, 173.60, 

173.74, 173.78. 173.93. 

To authonze shipment of scrap nitrocellulose, wet not to 
exceed 20% water, classed as flammable solid, in non- 
DOT specification containers. (Modes 1, 2 ) 

8225-X_ 

DOT-E 8225..... 

Hoover Group. Inc., Beatrice. NE. 

49 CFR 173.118a. 173.119. 

173.256, 173.266, 176.340, Part 

173, Subpart F. 

To authorize use of new high density polyethylene resin 
Paxon 7004 in the manufacture of the 8225 tanks. 
(Modes 1, 2, 3.) 

8236-X. 

DOT-E 0236.... 

TRW Safety Systems/Mesa, Mesa. 

A2. 

49 CFR 171.11 (see paragraph 
8.d.), 173.153, 173.154, 175.3. 

To authorize additional inflators and modules for passen¬ 
ger restraining systems classed as flammable solids. 
(Modes 1. 2, 3. 4.) 

8287-X. 

DOT-E 8207. 

Rohm and Haas Company Phila¬ 
delphia, PA. 

49 CFR 173.245(a)(16), 

173.245(a)(26). 178.19-4(c), 

178.35a-2(b). 

To authonze shipment of a corrosive liquid in a DOT 
Specification 6D/2S1 composite container or DOT Spec¬ 
ification 34 drum equipped with a bung vent, or in a DOT 
Specification 12B fiberboard box with no more than four 
inside polyethylene bottles with vented closures (Modes 
1, 2, 3.) 

To renew and modify exemption to include an additional 
non-pyrotechnic smoke generator. (Modes 1, 2, 3. 4.) 

8307-X. 

DOT-E 8307. 

U.S. Department of Energy, Wash¬ 
ington, DC. 

49 CFR 173.21. 173.247, 

173.25(b), 175.3. 

8396-X. 

DOT-E 8396. 

Aztec Catalyst Company, Elyria, 
OH. 

49 CFR 173.119, 173.21, 173.221 

To autlvorize an alternate Type MC-307 cargo tank for 
shipment of organic peroxide solution, n o 9 (Mode 1.) 

8450-X. 

DOT-E 8450. 

LTV Aerospace and Defense Com¬ 
pany, Dallas, TX. 

49 CFR 173.92_,__ 

To modify a non-DOT specification container used for 
shipment of rocket motors by drilling six 2-inch dram 
holes in the bottom to prevent accumulation of rain¬ 
water. (Mode 1.) 
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Renewal and Party to Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Regulation (s) affected 

Nature of exemption thereof 

8472-X_ 

DOT-€ 8472 

Ohmart Corporation. Cincinnati, OH. 

49 CFR 173 302. 175.3.... 

To authorize an additional model of a non-DOT specifica¬ 
tion devtde described as ionization chamber for transpor¬ 
tation of argon, classed as compressed gas. (Modes 1, 
2. 3. 4. 5.) 

8570-X_ 

r 

DOT-E 8570 _ 

Snyder Industries. Inc.. Lincoln, NE 

49 CFR 173.118a. 173119, 

173.266. 173.365, 176.340. 

178.19. 178.253, Pari 173, Sub¬ 
part F. 

To modify exemption to authorize shipment of certain 
material classed as Poison B in polyethylene portable 
tanks (Modes 1, 2, 3.) 

8706-X_ 

DOT-E 8706 _ 

Petro-Steel, Corsica, SO. 

49 CFR 173119(a). (m). 

173.245(a). 173.346(a), 178.340- 
7. 178.342-5. 178.343-5. 

To authorize modification of cargo tank by allowing in¬ 
creased diameters, varying thickness of metal, and 
moving head gasket. (Mode 1.) 

8710-X_ 

DOT-E 8710 «... 

Akzo Chemicals. Inc.. Chicago. U_ 

49 CFR 173.119. 173.21, 173.221... 

To authorize transport of solutions of an organic peroxide 
in cargo tanks complying with DOT Specification MC- 
307 and MC-312. (Mode 1.) 

8710-X_ 

DOT-E 8710 _ 

Akzo Chemicals. Inc.. Chicago. IL. 

49 CFR 173.119. 173.21. 173.221.... 

Authorizes shipment of an organic peroxide classed as a 
flammable liquid, in a DOT Specification MC-307/312 
cargo tank equipped with temperature and pressure 
sensing devices. (Mode 1.) 

8723-X. 

DOT-E 8723. 

IRECO. Incorporated, Salt Lake 
City, UT. 

49 CFR 172.101. 173.114a(h)(3). 
173.154. 176.415. 176.83. 

To authonze a combustible liquid as an additional com¬ 
modity contain in bulk containers for shipment by water. 
(Modes 1. 2 ) 

8723-X_ 

DOT-E 8723. 

IRECO. Incorpcxated, Salt Lake 
City. LIT. 

49 CFR 172.101. 173.114a(h)(3). 
173.154, 176.415, 176.83. 

To authorize certain cargo units identified under DOT-E 
4453 to be included for use under DOT-E 8723 for 
shipment of certain blasting agents m bulk. (Modes 1. 2.) 

8723-X_ 

DOT-E 8723 ... 

Atlas Powder Company, Dallas. TX... 

49 CFR 172.101. 173.114a(h)(3), 
173.154, 176.415, 176.83. 

To authorize an additional non-DOT specification polythy- 
lene portable tanks for shipment of blasting agents and 
oxidizers. (Modes 1.2.) 

8735-X_ 

DOT-E 8735 __ 

Letica Corporation, Rochester. Ml_ 

49 CFR 17ai9, Pari 173, Subpan 
D. F. 

To modify the exemption to provide for vented closures for 
DOT Specification 34 polyethylene drums (Modes 1, 2. 

3) 

To authorize burst to charge ratio of 3-5 for gas cylinders 
that contain 30 cubic inches or less of gas. (Modes 1. 2, 
3. 4. 5.) 

To authorize marking by etching or stamping of the certifi¬ 
cation into the polyethylene of the portable tanks and to 
modify periodic testing requirements. (Modes 1. 2, 3.) 

878&-X_ 

DOT-E 8786 . 

Gas Spring Corporation, Colmar. 
PA. 

49 CFR 173.306<f)(2)(iii), 

173.306(f)(3). 175.3. 

8839-X_ 

DOT-E 8839_ 

Poly Processing Company. Inc., 
Monroe. LA. 

49 CFR 172.101. 173.114a(h)<3). 
173.266. 173.268. 176.415. 

176.83, 178.19. Part 173. Sub- 
part D, F. 

6874-X_ 

DOT-E 8874. 

B&F Medical Products, Inc., 
Toledo. OH. 

49 CFR 173.119. 173 121, 

173.273, 173.302, 173.304, 

173.328. 173.332. 173.333, 

173.336. 173.337, 173.346. 

175.3, 178.46. 

To convert exemption originally issued as a manufacture, 
mark and sell to a shipper type exemption authorizing 
shipment in non-DOT cylinders, of certain hazardous 
materials authorized for shipment in DOT Specification 
3AL cylinder (Modes 1. 2. 3. 4. 5.) 

8878-X_ 

DOT-E 88^8 

Amalgamet Canada—Division of 
Premetaico, Inc., Toronto. Ontar¬ 
io, Canada. 

49 CFR 173.245 .. 

To authorize cargo vessel as an additional mode of trans¬ 
portation. (Mode 1.) 

8891-X_ 

DOT-E 8831 

BIC Corporation. MBford, CT. 

49 CFR 173.21, 173.308, 175.3. 

To renew, and to authorize water, passenger and cargo 
aircraft as additional modes of transportation. (Modes 1, 
2. 3. 4) 

8901-X_ 

DOT-E 8831 . 

Soweco. Inc.. Amarillo. TX. 

49 CFR 173.357.. 

To authorize shipment of chloropicrin. In polyethylene bot¬ 
tles overpacked in non-DOT specification triple-wall. A- 
A-C flute, corrugated fiberboard boxes. (Mode 1.) 

8921-X_ 

DOT-E 8621 ..... 

Hoover Group. Inc., Beatrice, NE. 

49 CFR 173.118a. 173119, 

173.125. 173266, 176.340. Part 
173, Subpart F. 

To modify exemption to provide for shipment of certain 
oxidizers and blasting agents as additional commodities 
authorized for transportation in bulk containers. (Modes 
1. 2, 3.) 

To modify exemption to provide for an additional non-DOT 
specification polyethylene portable tank no! to exceed 
330 gallons capacity enclosed in a steel jacket wire 
cage or a fiberboard overpack. (Modes 1. 2, 3.) 

8921-X_ 

OOT-E 8921 

Hoover Group. Inc.. Beatrice. NE_ 

49 CFR 173.116a. 173.119. 

173.125, 173 266. 176.340, Part 
173, Subpart F. 

8932-X_ 

DOT-E 8932. 

Aztec Catalyst Company. Elyria, 
OH. 

49 CFR 173.119(m). 173221. 

To authorize an alternate type MC-307 cargo tank for 
shipment of organic peroxide solution, n o s. (Mode 1.) 

8942-X_ 

DOT-E 8942. 

Poly Processing Company. Inc., 
Monroe. LA. 

49 CFR 173.114a(h)(3). 173.266, 
173268, 176.415. 176.83. 

178.19, 170 251. 178 253, Part 
173, Subpart D. F. 

To authorize marking by etching or stamping the certifica¬ 
tion Into the polyethylene of the portable tanks and to 
modify periodic testing requirements. (Modes 1. 2. 3.) 

9061-X_ 

DOT-E 9061.... 

SSI Group. Limited (dba The Spol- 
eoshoppe). Fair dale. KY. 

49 CFR 172.504, 173.178. 

To authorize shipment of small quantity of a flammable 
sold labeled Flammable Solid and Dangerous When 
Wet but without a Flammable Solid W placard on the 
vehicle (Modes 1. 2.) 

9066-X_ 

DOT-E 9066. 

Inflation Systems, Inc., Auburn Hill, 
Ml. 

49 CFR 171.11 (see paragraph 
8d). 

To renew and provide for additional models of air bag 
inflators. (Modes 1. 2. 3. 4.) 

9066-X_ 

DOT-E 9066. 

Volvo Cars of North America, 
Rockleigh. NJ. 

49 CFR 171.11 (see paragraph 
8.d). 

To modify exemption to include an additional non-DOT 
specification fiberboard box as an outside container for 
transportation of airbags. (Modes 1. 2, 3. 4.) 

9116-X.... 

DOT-E 9116..... 

Hoover Group. Inc.. Beatrice. NE. 

49 CFR 173.118a. 173.119. 

173256. 173 266. 176.340. 

178.19. 178253. Part 173, Sub¬ 
part F. 

To authorize an alternative use of a modified top closure 
on a polyethylene portable tank for shipment of certain 
corrosive materials, flammable liquids or oxidizers. 
(Modes 1. 2. 3.) 
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9116-X.. 

DOT-E 9116..... 

Hoovef Group, Inc.. Beatrice, NE. 

49 CFR 173.118a. 173.119, 

173.256, 173.286. 176.340, 

178.19, 178.253. Part 173, Sub¬ 
part F. 

To delete special test requirements for polyethylene porta¬ 
ble tanks for shipment of certain corrosive, flammable, 
or oxidizer liquids. (Modes 1, 2, 3.) 

9150-X... 

DOT-E 9150..... 

Hoover Group. Inc., Beatnce. NE. 

49 CFR 173.118a. 173.119, 

173.256. 173.266. 176.340. 

178.19, 178.253. Part 173, Sub¬ 
part F. 

To authorize use of a new high density polyethylene resin 
in the tank manufacture. (Modes 1, 2. 3.) 

9162-X. 

DOT-E 9162.... 

Sun Pipe Line Company, Longview, 
TX. 

49 CFR 173.119, 173.304, 173.315.. 

To authorize use of a non-DOT specification container, for 
transportation of flammable liquids or flammable gases. 
(Mode 1.) 

9164-X... 

DOT-E 9164. 

Fabricated Metals. Inc., San Lean¬ 
dro. CA 

49 CFR 173.119(b)(6). 

To increase upper flash point limit for flammable liquids 
from 73 degree F to 100 degree F contained in non- 
DOT specification steel portable tanks of 345 gallon 
capacity. (Modes 1, 2.) 



9164-X ..... 

DOT-E 9164..... 

Fabricated Metals. Inc.. San Lean¬ 
dro. CA. 

49 CFR 173.119(b)(6)....... 

To authonze resin solution, classed as flammable liquid, as 
an additional commodity. (Modes 1. 2.) 

9168-X. 

DOT-E 9168. 

AJI-Pak, Inc., Buffalo. NY. 

49 CFR 172.504, 173.118, 

173.244, 173.3, 173.345, 

173.346, 173.359, 173.370. 

173.377, 175.3, 175.33, Part 

172, Subpart E. 

To authonze manufacture, marking and sale of specialty 
designed composite type packaging, for shipment of 
small quantities of various flammable, corrosive, and 
poison B liquids and solids without affixing POISON, 
CORROSIVE, or FLAMMABLE labels (Modes 1, 2. 4.) 

9316-X. 

DOT-E 9316..... 

Fluoroware. Inc., Chaska. MN. 

49 CFR 173.268, 173.28(k) 

173.299, 178.35, 178.35a. Part 
173, Subpart F. 

To amend exemption to include 5 gallon teflon/polyethyl¬ 
ene composite containers for shipment of corrosive 
material. (Modes 1. 2, 3.) 

9346-X_ 

DOT-E 9348. 

DURACELL, Inc., Bethel, CT. 

49 CFR 173.206. 175.3, 175.85. 
Part 107, Appendix B. 

To authonze lithium/manganese dioxide batteries to be 
raised from 2 grams of lithium to 3 grams of lithium per 
battery. (Modes 1, 2. 4. 5.) 

9367-X.. 

DOT-E 9367. 

Stone Container Corporation, 
Schaumburg, IL 

49 CFR 173.182, 173.217, 

173.245b. 

To modify exemption to include poison B solid as an 
additional commodity collapsible in polyethylene-lined 
woven polyethylene bulk bags. (Modes 1. 2. 3.) 

9374-X_ 

DOT-E 9374. 

Poly Processing Company. Inc.. 
Monroe. LA. 

49 CFR 173.114a(h)(3). 173.119, 
173.256, 173 266, 173.268. 

176.415. 176.83. 178.19, 

178.253, Part 173. Subpart F. 

To authorize marking by etching or stamping the certifica 
bon into the polyethylene of the portable tanks and to 
modify periodic testing requirements. (Modes 1. 2. 3.) 

9393-X... 

DOT-E 9393 .... 

Sexton Can Company, Inc., Cam¬ 
bridge. MA. 

49 CFR 173.304(a). 175.3, 178.65.... 

To authorize cargo aircraft as additional mode of transpor¬ 
tation for shipment of certain nonflammable gases in 
non-DOT specification cylinder. (Modes 1. 2. 3. 4.) 

9400-X. 

DOT-E 9400. 

Pdy Processing Company, Inc., 
Monroe, LA. 

49 CFR 173.114a(h)(3), 173.119, 
173.125, 173.268, 176.415. 

176.83, 178.19, 178.253, Part 
173, Subpart F. 

To authorize marking by etching or stamping the certifica 
tion into the polyethylene of the portable tanks and to 
modify periodic testing requirements. (Modes 1. 2, 3.) 

9401-X.. 

DOT-E 9401.... 

Arbel-Fauvet-Rail. Paris, France. 

49 CFR 173.123, 173.315. 178.245 .. 

To authonze shipment of ethylchloride. classed as a flam 
mable liquid as an additional commodity. (Modes 1. 2 
3.) 

To authorize shipment of various flammable and nonflam 
mable gases in non-DOT specification IMO type 5 porta 
ble tanks containing two surge bufftes. (Modes 1, 2. 3.) 

9401-X. 

DOT-E 9401 . 

Arbel-Fauvet-Rail. Paris, France. 

49 CFR 173.123, 173.315, 178.245 .. 

9418-X. 

DOT-E 9418. 

West Texas Fabrication. Odessa. 
TX. 

49 CFR 173.119, 173.245, 178.253.. 

To authorize shipment of four portable tanks, not to 
exceed 110 gallons capacity each mounted on a truck 
chassis for shipment of various flammable & corrosive 
liquids (oil well treatment compounds). (Mode 1.) 

9426-X.... 

DOT-E 9426. 

Rheem Container Corporation, 
Danbury, CT. 

49 CFR 178.19, Part 173, Subpart 
D, F. 

To authonze a different cover design for removable head 
polyethylene drums for shipment of certain corrosive 
materials and flammable liquids. (Modes 1, 2, 3) 

9533-X. 

DOT-E 9533. 

B AG. Corporation, Dallas. TX. 

49 CFR Part 173, Subpart E. F. 

To authonze an increase in capacity of the super sack 
from 2260 pounds to capacity not to exceed 300 
pounds. (Modes 1, 2, 3.) 

9579-X. 

DOT-E 9579. 

IRECO, Incorporated. Salt Lake 
City, UT. 

49 CFR 173.154(a)(18). 

To modify exemption to provide for an additional non-DOT 
specification tank for transportation of ammonium nitrate 
solution containing not less than 15% water, classed as 
an oxidizer. (Mode 1.) 

9618-X. 

DOT-E 9618..... 

ENPAC Corporation, Jacksonville, 
FL 

49 CFR 173.3(c). 

To authorize manufacture, marking and sale of polyethyl¬ 
ene. removable head, salvage drums of 90-gallon capac¬ 
ity for overpacking damaged or leaking packages of 
hazardous materials, or for packing hazardous materials 
that have spilled or leaked, for repackaging or disposal 
(Modes 1. 2.) 

9623-X. 

DOT-E 9623. 

IRECO. Incorporated. Salt Lake 
City, UT. 

49 CFR 177.835(c)(3).. 

To authorize an additional type trailer equipped with a 
dromdary compartment (storage box) for shipment of 
explosives. (Mode 1.) 

9632-X_ 

DOT-E 9632. 

Arbel-Fauvet-Rail. Douai. Cedex. 
France. 

49 CFR 173.315, 178.245..... 

To authorize shipment of ethylchlonde. classed as a flam¬ 
mable liquid as an additional commodity (Modes 1, 2. 
3.) 

To authorize rail as an additional mode of transportation. 
(Mode 1.) 

9637-X. 

DOT-E 9637. 

Connelly Containers. Inc., Bala- 
Cynwyd, PA 

49 CFR 173.245b. 173.365. 
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9638-X_ 

DOT-E 9638.... 

AHied-Signal Aerospace Company. 
Tempe, A2. 

49 CFR 173.304(a)(1). 175.3, 

178.44. 

9677-X_ 

DOT-E 9677_ 

Allied Universal Corporation. Miami. 
FL. 

49 CFR 173.263(a)(15). 

9690-X.. 

DOT-E 9690 ... 

Snyder Industries, Inc., Lincoln. NE . 

49 CFR 173.119. 176.340. 178.19, 
178 253. Part 173, Subpert F. 

9694-X_ 

DOT-E 9694 

Midland Manufacturing Corp.. 
Skokie. It. 

49 CFR 173.315(0(13), 

173.33(f)(9), 173.33(h)(5M0. 

9694-X . 

DOT-E 9694 . 

Midland Manufacturing Corp.. 
Skokie. IL 

49 CFR 173.315(0(13). 

173 33(f)(9). 173.33(hX5X0. 

9701-X _ 

DOT-E 9701.... 

Trirneg Molding*, Limited. Calgary. 
Alberta. Canada. CN. 

49 CFR 172.331. 173.154. 

173.164, 173.178, 173.182. 

173.204, 173.217. 173.234, 

173.245b. 173.366. 

9733-X_ 

DOT-E 9733..... 

North American Packaging Corpo¬ 
ration. Danbury. CT. 

49 CFR 173.164. 

9736-X_ 

DOT-E 9736 

Aqua-Tech. Inc.. Port Washington. 
Wl. 

49 CFR Part 173. Subparts O. E, F. 
H. 

9761-X_ 

DOT-E 9761 

Systron Conner Corporation, Con¬ 
cord. CA. 

49 CFR 173.304(8)0), 175.3. 

178.47. 

9768-X_ 

DOT-E 9768 

Defense Technology and Procure¬ 
ment Agency, Berne. Switzerland. 

49 CFR 172.101. 173.57, 173 79. 
173.93, 175.3. 

9797-X_ 

DOT-E 9797 .... 

LTV Missiles and Electronics 
Group. Dallas. TX. 

49 CFR 173.302. 173.304(a)(2). 

9797-X_ 

DOT-E 9797 

LTV Missiles and Electronics 
Group. Dallas. TX. 

49 CFR 173 302. 173 304(a)(2). 

9797-X. 

DOT-E 9797 

LTV Missiles and Electronics 
Group. Dallas, TX. 

49 CFR 173.302. 173.304(a)(2). 

9806-X_ 

DOT-E 9806_ 

Stone Container Corporation, 
Schaumburg. IL 

49 CFR 173.182. 173.217, 

173.245b. 

9917-X_ 

DOT-E 9817..... 

Hoover Group. Inc., Beatrice, NE. 

49 CFR 173.118a, 173.119, 

173.125, 173.266, Pari 173, Sub- 
part F. 

9819-X.. 

DOT-E 9819. 

Halliburton Services. Duncan. OK. 

49 CFR 173.119. 178.253. Part 
173, Subpart F. 

9844-X. 

DOT-E 9844..... 

Theodor Fries Gesetfschaft MBH 6 
Co.. Sutz, Auustria. 

49 CFR 173 266(a). 178.19__ 

9846-X._ 

DOT-E 9846__ 

Rex con and Systems. Inc. Lafay¬ 
ette. LA. 

49 CFR 172.331. 173.154. 

173.164. 173.178, 17ai82. 

173 204. 173.217. 173.234. 

173.245b. 173.366. 

9865-X.. 

DOT-E 9865..... 

Aftas Powder Company. Dallas. TX.. 

Puntan-Bennett Corporation. Indi¬ 
anapolis. IN 

49 CFR 173 65 

9884-X .. 

DOT-E 9884 ..... 

49 CFR 173316. 178.57-<8)(c). 
178.57-2. 

9912-X_ 

DOT-E 9912__ 

Poly Processing Company & Poiy 
Cal Plastics. Inc. Monroe. LA. 

49 CFR 173.114a(h)(3), 173.119. 
173.125. 173 268. 176.415. 

176.83. 178.19. 178.253. Part 
173. Subpart F 

9975-X. 

DOT-E 9975..... 

Alked-Signal, Inc.. Morristown, NJ _ 

49 CFR 173.154(a)... 


Nature of exemption thereof 


To modify exemption to include alternate torroid (bent-tube 
design) manufacturing process to produce non-DOT 
specification welded pressure vessels for shipment of 
on-flammable gas. (Modes 1. 4. 5.) 

To authorize shipment of hydrochloric acid In non-DOT 
specification polyethylene bottles of one-gallon capacity, 
overpaced in 55-gallon drums. (Mode 1.) 

To authonze shipment of certain poison B solids and 
liquids as additional commodities for shipment in non- 
DOT specification polyethylene portable tanks. (Modes 
1. 2, 3.) 

To authorize use of MC-331 cargo tanks equipped with 
alternative safety relief valves for shipment of chlorine. 
(Mode 1.) 

To authonze retest of angle valves on MC-331 cargo 
tanks, used for chlorine transportation, at twelve month 
intervals. (Mode 1.) 

To authorize shipment of arsenical mixture solid, n.o.s.. 
classed as poison B in non-DOT specification flexible 
bulk bags. (Modes 1. 2, 3.) 

To modify exemption to authorize the manufacture, mark, 
and sell of a 5 gallon capacity DOT Specification 35 
drum, not to exceed 50 lbs. total weight, for packaging 
of material classed as oxidizers. (Modes 1, 2. 3.) 

To authonze reuse of DOT-17H steel drums a maximum of 
three times before reconditioning, for shipment of vari¬ 
ous liquid or solid hazardous substances and wastes 
packed in inside plastic. g*ass. earthenware or metal 
container, not exceeding 1-gallon capacity for disposal, 
repackaging or reprocessing (Mode 1.) 

To authorize construction of additional welded non-DOT 
specification cylinder with two discharge ports, relocation 
of mounting bracket and increase service pressure to 
2000 cubic inch. (Modes 1. 4.) 

To authonze additional Class A explosives for shipment by 
cargo aircraft (Mode 4.) 

To authorize shipment in a single container, of two flight 
radiator panels containing anhydrous ammonia, classed 
as nonflammable gas. (Mode 1.) 

To authorize shipment of a non-DOT container consisting 
of space erectable radiator system panels together with 
a radiator-evaporator assembly container certain flam¬ 
mable and nonflammable gas (Mode 1.) 

To authonze shipment in a single container, of two flight 
radiator panels containing anhydrous ammonia, classed 
as nonflammable gas (Mode 1.) 

To modify exemption to include poison B solid as an 
additional commodity in collapsible polyethylene lined 
woven polypropylene bulk bags. (Modes 1. 2, 3.) 

To authorize an additional outer packaging. (Mode 1.) 


To authorize additional non-DOT specification stainless 
steel portable tanks with a capacity for 160 and 345 
gallons for shipment of certain flammable or corrosive 
liquids. (Mode 1.) 

To authonze shipment of hydrogen peroxide, classed as 
oxidizer m DOT-34 Specification 55 gallon molded poly¬ 
ethylene drum. (Modes 1, 2. 3.) 

To authonze increase in capacity of polyethylene-lined 
woven polypropylene bags form 2200 pounds to 2300 
pounds for shipment of certain hazardous materials. 
(Modes 1, 2.) 

To authonze transport of an aqueous solution of a Class A 
explosive in a DOT Specification 17H drum with a DOT 
Specification 25 polyethylene liner in temperature con¬ 
trolled vans. (Mode 1.) 

To authorize an additional model of a non-DOT specifica¬ 
tion cylinder for transportaion of oxygen, pressurized 
liquid (Mode 1.) 

To authonze marking by etching or stamping the certifica¬ 
tion into the polyethylene of the portable tanks and to 
modify periodic testing requirements. (Modes 1. 2, 3.) 

To modify exemption to Increase pounds per container 
from 200 pounds to a maximum of 500 pounds. (Mode 
1 .) 
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KXH9-X_ 

OOT-E 10019... 

Structural Composites Industries, 
♦nc.. Pomona. CA 

49 CFR 173.302(a)(1). 175.3.. 

To authorize shipment of compressed w with up to 40% 
volume oxygen content as an authorized hazardous 
material in non-DOT specification cylinders (Modes 1. 2. 
3.4.5.) 

10C20-X. 

DOT-E t0020... 

Allwaste. Inc.. Washington. DC„. 

49 CFR 173.245b.-. 

To authorize an additional roll-n/rol1*off container for the 
shipment of certain solid waste corrosive materials or 
flammable sludge materials. (Mode 1.) 

10G50-X_ 

OOT-E 10050... 

CeodeuK. S.A.. Untgen. Luxem¬ 
bourg. GO. 

49 CFR 173.237(a). 

To authorize air and water as additional modes and de¬ 
crease valve cycle requirement to 5.000 for pneumatical¬ 
ly operated valves on cylinders containing poision B 
materials. (Mode 1.) 

■0050-X_ 

OOT-E 10050... 

Ceodeux. S.A.. Untgen. Luxem¬ 
bourg. GO.. 

49 CFR 173.237(a). 

To renew, authorize cargo vessel and cargo onty aircraft 
as additional modes of transportation, to decrease re¬ 
quired valve cycles from 50,000 to 5,000 and to modify 

certain special provisions. (Mode 1.) 

IGG90-X— 

OOT-E 10090 _ 

Clawson Tank Company Clarkson. 
Ml. 

49 CFR 173 266. 178.19, 178 253. 
Part 173. Subparts D and F. 

To authorize minor modifications to the frame, the provi¬ 
sion for some additional small top openings, and a 
reduction in the wall thickness of the polyethyle IBC 
component (Modes 1. 2.) 

IG090-X_ 

OOT-E 10G90... 

Clawson Tank Company, Clarkson, 
Mi. 

49 CFR 173.266. 178.19. 178.253, 
Part 173, Subparts D and F. 

To authorize cargo vessel as additional mode of transpor¬ 
tation for shipment of certain corrosive or flammable 
liquids of hydrogen peroxide solutions in polyethylene 
portable tanks. (Modes 1. 2.) 

IQ096-X_ 

OOT-E 10096... 

Enerrra E. Industries Aragonesas. 
S.A., Madrid. Spain. 

49 CFR 173.163.... 

To renew and authorize 40 foot freight containers. (Modes 
1. 2, 3.) 

10103-X. 

OOT-E 10103... 

General Motors Corporation. 
Warren. Ml. 

49 CFR Parts 100-177. 

To renew and modify exemption to provide for an addition¬ 
al air bag module and rail as an additional mode of 
transportation. (Mode 1.) 

10120-X_ 

OOT-E 10120... 

American Cyanamid Company. 
Wayne. NJ. 

49 CFR 173.377. 

To modify exemption to include organic phosphate mixture 
containing both terbufas and phorate not to exceed 21% 
by weight of combined active ingredients, classed as 
Poison B. (Mode 1.) 

10134-K. 

OOT-E 10134... 

Fluid Systems Div of Allied-Signal 
Aerospace Co.. Tempo. AZ 

49 CFR 173.302. 175.3. 178.44 _ J 

Request modification to formula used in wall stress calcu¬ 
lation for pressure vessels used for shipping argon and 
helium mixture, classed as nonflammable gas. (Modes 1. 
2. 3. 4. 5.) 

10142-X_ 

OOT-E 10142... 

Tuscamra Plastics. Inc.. Reston. 

VA. 

49 CFR 173.119(a)(23). 

173.245(a)(18). 178.210. 

To authorize shipment of those flammable liquids and 
corrosive liquids authorized to be shipped in a DOT 
Specification 12A or 12B fiberboard box. (Modes 1, 2. 3. 
4.) 

To authorize water as an additional mode of transportation 
(Modes 1.2. 3.) 

10170-X_ 

DOT-E 10170... 

Cleveland Steel Container. Cleve¬ 
land. OH. 

49 CFR 178.16-7, Part 173. Sub¬ 
part E. 

10172-X_ 

OOT-E 10172... 

Hoover Group. Inc., Beatrice. NE. 

49 CFR 178.19. 178.253, Part 173, 
Subparts O and F. Section 
173.266. 

To authorize a minimum wall thickness for polyethylene 
tanks 0.140 inches instead of the present requirements 
of 0.198 for the shipment of corrosive liquids, flammable 
liquids or oxkfczers. (Modes 1. 2.) 

10172-X. 

DOT-E 10172... 

Hoover Group. Inc., Beatrice. NE. 

49 CFR 178.19. 178.253. Part 173, 
Smarts D and F. Section 
173 266. 

To modify exemption to provide for a small polyethylene 
portable tank and to authorize additional type resins for 
material of construction. (Modes 1, 2.) 

10174-X. 

OOT-E 10174... 

Ethyl Corporation. Baton Rouge. 
LA 

49 CFR 173.206. 

To renew exemption originally issued on an emergency 
basis to authorize shipment of metallic sodium in a tank 
car tank conforming to DOT 10SA500W without safety 
valve and opening blind flanged. (Mode 2.) 

10176-X. 

DOT-E 10176... 

Eveready Battery Company. Inc., 
Westlake. OH. 

49 CFR 172.101. 172 400. 175.3_ 

To modify exemption to increase gram content to 1-S5 for 
lithium batteries; authorize UN4G fiberboard box and 
revise labeling, marking and placarding requirements. 
(Modes 1. 2. 3, 4.) 

10176-X. 

OOT-E 10176... 

Eveready Battery Company. Inc., 
Westlake. OH. 

49 CFR 172.101, 172.400, 175.3. 

To modify exemption to provide for alternative type pack¬ 
aging for transportation of lithium batteries. (Modes 1. 2. 
3. 4.) 

To authorize shipment of liquid oxygen in insulated non- 
DOT Specification cylinders constructed of 24 gauge 
steel with a baffle plate allowing 90% filling capacity not 
to exceed 50 psig (Modes 1, 4.) 

10196-X. 

DOT-E 10196... 

Penox Technologies Inc.. Pittston, 

PA. 

49 CFR 173.316, 176.57-2, 

178.57-6(c). 

10207-X. 

OOT-E 10207... 

Atlantic Research Corporation. 
GarnsvMe. VA. 

49 CFR 173 88(e)(2)(ii), 173.92(b). 

To authorize shipment of additional rocket motor with 
igniter installed and in a propulsive state. (Modes 1. 3.) 

10256-X. 

OOT-E 10256.. 

Comdyne 1, Inc., West Liberty. OH.... 

49 CFR 173.302(a)(1). 173.304(a). 

To authorize manufacture, marking and sale of a non-DOT 
specification fiber reinforced plastic full wrapped com¬ 
posite cylinder, for shipment of certain hazardous materi¬ 
als. (Modes 1 . 3. 4.) 

10256-X. 

DOT-E 10256... 

Comdyne 1. Inc., West Liberty. OH.... 

49 CFR 173.302(a)(1). 173.304(a). 

To authorize manufacture, marking and sale of a non-DOT 
specification fiber reinforced plastic full wrapped com¬ 
posite cylinder, for shipment of certain hazardous materi¬ 
als. (Modes 1. 3. 4.) 

10267-X. 

OOT-E 10267... 

Betick Enterprises. Inc., Schaum¬ 
burg. IL 

49 CFR 178.212. Part 173, Subpart 
F. 

To modify exemption to provide for additional modes of 
transportation and additional commodities as authorized 
by Part 173 to be shipped in DOT Specification packag¬ 
ing. (Mode 1.) 
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Regulation(s) affected 

Nature of exemption thereof 

10320-X. 

DOT-E 10320... 

Worthington Cylinder Corporation, 
Columbus. OH. 

49 CFR 173.303(a). 

To modify exemption to authorize the manufacture, mark¬ 
ing and sell of smaller cylinders for acetylene. (Modes 1. 
3) 

To authorize air, water and rail as additional modes. 
(Modes 1. 4.) 

10335-X. 

DOT-E 10335... 

U S. Department of Defense. Falls 
Church. VA. 

49 CFR 173.34(d). 175.3. 

10354-X. 

DOT-E 10354... 

BASF Corporation, Parsippany, NJ... 

49 CFR 179.200-18(b). 

To renew exemption orginally issued on an emergency 
basis to authorize shipment of hydrocloric acid in DOT 
Specification 111A100W tank car tanks equipped with 
an orifice plate in line with the safety relief device. 
(Mode 2.) 

10354-X. 

DOT-E 10354... 

BASF Corporation, Parsippany, NJ ... 

49 CFR 179.200-18(b)..... 

To renew exemption orginally issued on an emergency 
basis to authorize shipment of hydrocloric acid, corrosive 
material DOT Specification 111A100W5 tank car tanks 
equipped w/a relief set at 135 psi. (Mode 2.) 

10376-X. 

DOT-E 10376... 

Minnesota Commercial Railway 
Company, Chicago. IL. 

49 CFR 174.67)i). 

To reissue exemption originally issued on an emergency 
basis to authonze DOT Specification 105A500W tank car 
tanks loaded with carbon dioxide, refrigerated liquid, to 
remain standing with unloading. (Mode 2.) 

10399-X. 

DOT-E 10399... 

U S. Department of Defense. Falls 
Church. VA. 

49 CFR 173.22(a). 174.3. 175.3, 
176.3, 177.801. 

To reissue exemption originally issued to authorize ship¬ 
ment of a specific device described as rocket ammuni¬ 
tion with smoke projectile. Class B explosive by motor 
vehicle and cargo aircraft only. (Modes 1. 4.) 

10399-X. 

DOT-E 10399... 

U S. Department of Defense. Falls 
Church. VA. 

49 CFR 173.22(a). 174.3, 175.3, 
176.3, 177.801. 

To authorize cargo vessel and rail freight as additional 
modes of transportation for shipment or rocket ammuni¬ 
tion with smoke projectile, classed as Class B explosive 
instead of Class A explosives. (Modes 1, 4.) 

10402-X. 

DOT-E 10402... 

Astrotech Space Operations. LP., 
Silver Spring, MD. 

49 CFR 173.336. 

To reissue exemption originally issued on an emergency 
basis to authorized shipment of Nitrogen tetroxide, 
classed as a poison A. contained in specially designed 
stainless steel pipe column. (Mode 1.) 

10413-X. 

DOT-E 10413... 

Harcros Chemicals, Inc., Dallas, TX.. 

49 CFR 173.163. 

To authorize the one-time shipment of sodium chlorate in 
400 non-DOT specification metal drums. (Mode 1.) 

10424-X. 

DOT-E 10424... 

Pennsylvania Engineering Compa¬ 
ny, Philadelphia, PA. 

49 CFR 173.34(e)(9), (e)(10).. 

To reissue exemption originally issued on an emergency 
basis to authonze shipment of mixture of ethylene oxide 
& dichloroiflouromethane classed as nonflammable gas 
in DOT Specification 4BA240 cylinders. (Mode 1.) 

10427-X _ 

DOT-E 10427... 

Astrotech Space Operations, L.P.. 
Silver Spring, MD. 

49 CFR 173.145, 173.276, 

173.301, 173.302. 173.336, 

173.92. 

To authorize shipment of a flight-ready spacecraft assem¬ 
bly containing 1 or more of either solid propellant rocket 
motor, monomethydrazine, anhydrous hydrazine, gase¬ 
ous hellium, nitrogen tetroxide. (Mode 1.) 

10428-X. 

DOT-E 10428... 

Astrotech Space Operations, L.P., 
Silver Spring. MD. 

49 CFR 173.145, 173.276, 173.336.. 

To authorize shipment of a specially designed propellant 
transfer cart, containing either monomethythydrazine. an¬ 
hydrous hydrazine, or mtrgen tetroxide. (Mode 1.) 

10436-X. 

DOT-E 10436... 

Sandoz Chemicals Corp., Charlotte, 
NC. 

49 CFR 173.365. 

To reissue exemption originally issued on an emergency 
basis to authorize shipment of Dinitrochlorobenzene. 
classed as a poison B in DOT Specification MC-307 
stainless steel cargo tanks. (Mode 1.) 

10449-X. 

DOT-E 10449... 

Tren-Fuels, Inc., Austin, TX. 

49 CFR 173.301(d)(2), 

173.302(a)(3). 

To reissue exemption originally issued on an emergency 
basis to authorize shipment of compressed natural gas. 
classed as a flammable gas in DOT Specification 3AAX 
cylinders. (Mode 1.) 

10453-X . 

DOT-E 10453... 

E. 1. du Pont de Nemours and 
Company, Inc., Wilmington. DE. 

49 CFR 173.300(i).. 

To reissue exemption originally issued on an emergency 
basis to authorize a change in the definition of dispers¬ 
ant and refrigerated gases. (Modes 1. 2.) 

10468-X. 

DOT-E 10468... 

Clawson Tank Company, Clarkson, 
Ml. 

49 CFR Part 173, Subparts D and 
F. 

To renew exemption originally issued on emergency basis 
to authorize manufacture, marking and sale of non-DOT 
specification polyethylene portable tanks, for shipment of 
certain corrosive liquids, flammable liquids or ar oxidizer. 
(Modes 1. 2.) 

10489-X. 

DOT-E 10489... 

U S. Department of Defense, Falls 
Church. VA. 

49 CFR 172.101... 

To authorize the transportation of ammunition for cannon 
with smoke projectile as a Class B explosive. (Modes 1. 
2. 3. 4.) 

To renew exemption originally issued on an emergency 
basis to authorize shipment of nitrogen tetroxide in non- 
DOT specification stainless steel tank. (Modes 1. 3.) 

10497-X. 

DOT-E 10497... 

General Electric Company. Prince¬ 
ton, NJ. 

49 CFR 173.336. 177.834(m). 

179.300. 

10498-X. 

DOT-E 10498... 

El Dorado Chemical Company, St. 
Louis, MO. 

49 CFR 179.3, 179.4. 

To authorize shipment of nitric acid (98%) in DOT Specifi¬ 
cation 111A60ALW2 and 103A-ALW tank car tanks 
equipped with a nonapproved valve arrangement. (Mode 
2) 

To authorize the transportation of DOT Specification 
105A500W tank car tanks which are overdue for tank 
and safety valve tests. (Mode 2.) 

10531-X. 

DOT-E 10531... 

LCP Chemicals. Edison, NJ. 

49 CFR 173.29. 

10541-P. 

DOT-E 10541... 

Aerojet Propulsion Division, Sacra¬ 
mento. CA. 

49 CFR 173.92. 

To become a party to exemption 10541. (Mode 1.) 

10636-X. 

DOT-E 10636... 

The David J. Joseph Company, 
Houston, TX. 

49 CFR 172.203(d), Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1), Part 172, Subparts C. 
D. E. F and G. 

To authorize the one-time-only shipment of scrap steel 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 
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Renewal and Party to Exemptions— Continued 


Application 

No 

Exemption No. 

Applicant 

Regulations) affected 

Nature of exemption thereof 

10084-X _ 

OOT-E 10682... 

K T. Specialties. Inc.. Corona. CA_ 

49 CFR 173.119 (a), (m). 

173.346(a). 178.340. 178.342. 

178.343. Part 173. Subpart F as 
applicable. 

To become a party to exemption 10682 (Mode 1.) 

10697-X_: 

OOT-E 10697... 

Liquid Air Corporation. Walnut 
Creek. CA. 

49 CFR 173.301(d)(2). 

173.302(a)(3). 

To authorize the transportation of certain flammable com¬ 
pressed gas mixtures in DOT Specification 3AAX steel 
cylinders. (Mode 1.J 





New Exemptions 


Application 

No. 

Exemption No. 

Applicant 

Regulation(s) affected 

Nature of exemption thereof 

10241-N. 

DOT-E 8127. 

Ercros North America. Inc.. White 
Plains. NY 

49 CFR 171.12(d), 173.127, 

173.184, 178.224 

To authorize shipment ol nitrocellulose, alcohol wet, 
classed as a flammable liquid, and nitrocellulose, water 
wet, classed as a flammable solid, in non-DOT specifica¬ 
tion 125 liter capacity fiberboard drums (Modes 1. 2. 3.) 

9445-N. 

DOT-E 9445. 

Petroleum Construction, Inc.. Santa 
Paula. CA 

49 CFR 173.119(a). 173.119(m), 
173.245(a), 173.346(a). 178.340- 
7, 178.342-5. 178.343-5. 

To authorize manufacture, marking and sale of non-DOT 
specification cargo tank motor vehicles, for shipment of 
waste materials. (Mode 1.) 

9817-N. 

DOT-E 9817 _ 

Hoover Group. Inc., Beatnce. NE. 

49 CFR 173.118a. 173.119, 

173.125, 173.266. Part 173. Sub- 
part F. 

To authorize the manufacture, marking and sale of a non- 
DOT specification limited-life polyethylene portable tank 
closed m a steel jacket for the transportation of certain 
flammable liquids, corrosive materials or an oxidizer 
(Mode 1.) 

9847-N_ 

DOT-E 9847 _ 

FfBA Leasing Co—Mass Oxygen 
Equipment Co.. Inc. Westboro. 

MA 

49 CFR 173.302(c), 173 34(e), 

175.3. 

To permit FIBA to retest DOT Specifications 3A and 3AA. 
9-58 inch diameter cylinders by means other than the 
hydrostatic retest required in 49 CFR 173.34(e). (Modes 
1. 2. 3. 4.) 

9965-N_ 

DOT-E 9965 

HazMat Environmental Group. Inc.. 
Buffalo, NY 

49 CFR 172.331 ... 

To authorize shipment of polychlorinated biphenyls, 
classed as ORM-E. in motor vehicles beanng placards 
in lieu of marking the bulk packaging. (Mode 1.) 

10046-N. 

DOT-E 10046... 

Eveready Battery Company. Inc.. 
Cleveland, OH. 

49 CFR Parts 100-177 -. 

To authorize shipment of specified type of lithium cell 
excepted from the requirements of the Department’s 
Hazardous Materials Regulations. (Modes 1. 2. 3, 4. 5.) 

10119-N _ 

DOT-E 10119... 

Crow Executive Air Charter. Inc., 
MiUbury. OH. 

49 CFR 172.101. 173.54. 175.30_ 

To authorize carriage of certain explosives by cargo air¬ 
craft only (Mode 4.) 

10141-N. 

DOT-E 10141... 

General Electric Company. Plea¬ 
santon. CA. 

49 CFR 173.421(d). 173.421-1(a). 
Part 107. Subpart B. Appendix B. 

To authorize packagings of rhenium metal and alloys 
containing rhenium to be transported as "limited quanti¬ 
ty" radioactive materials without prescnbed marking re¬ 
quirements and certification statements (Modes 1. 2. 3. 
4.) 

To authorize shipment of a viable microorganism classed 
as an etiologic agent in an inner container surrounded 
with an absorbent material impregnated with a germici- 
dal pesticidal substance overpacked in a metal tube 
(Modes 1. 2. 3. 4. 5.) 

10148-N. 

DOT-E 10148... 

Pro-Tech—Tube Inc.. Kansas City. 
MO. 

49 CFR 173.387(b)(2)(iii). 175.3_ 

10153-N. 

DOT-E 10153... 

American Cyanamxj Company, 
Wayne. NJ. 

49 CFR 173.377(h).... 

To authonze the use of large, collapsible polypropylene- 
lined woven polypropylene bulk bags having a capacity 
of 1102.3 pounds each, and top and bottom outlets, for 
shipment of a poison B solid. (Mode 1.) 

10164-N. 

DOT-E 10164... 

Moli Energy, Limited. Burnaby. 
B.C.. Canada. 

49 CFR 173.1015 .... 

To authonze transport of depleted lithium cells which 
originally contained more than 12 grams of lithium. 
(Mode 1.) 

10210-N. 

DOT-E 10210... 

Gowan Company. Yuma. A2. 

49 CFR 173.359(b)(1).... 

To authorize shipment of a methyl parathion mixtures and 
parathion mixtures in DOT Specification 5C stainless 
steel drums 15 gallons capacity. (Mode 1.) 

10211-N. 

OOT-E 10211... 

CP Industries. Incorporated. 

McKeesport. PA 

49 CFR 173 302. 173.304, 175.3. 

To authonze the carnage of certain explosives by cargo 
aircraft only. (Modes 1. 2. 3. 4. 5.) 

10228-N_ 

OOT-E 10228... 

Koch industries. Inc., Wichita. KS _ 

\ 

49 CFR 173.119. 173.304, 173.315.. 

To authonze the use of a non-OOT specification container 
described as a mechanical displacement meter prover 
for the shipment of flammable liquids and flammable 
gases (Mode 1.) 

1023O-N_ 

DOT-E 10230... 

Georgia Box, Inc., Jackson. GA..... 

49 CFR 173 128. 173.132. 

173.266, Part 173 Subpart F. 

To authonze manufacture, marking, and sale of a non-OOT 
single-trip blow molded high density polyethylene porta 
ble tank having a wood pallet, foam transition base, 
corrugated cover for hydrogen peroxide solution classed 
as oxidizer, various corrosive materials and flammable 
liquids (Modes 1. 2. 3.) 

10232-N_ 

OOT-E 10232... 

Sexton Can Company. Inc.. Cam¬ 
bridge. MA. 

49 CFR 173.304. 

To authonze transport of refrigerant gases in a container 
conforming in part with the DOT Specification 20 
(Modes 1. 2. 3. 4. 5.) 
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New Exemptions—C ontinued 


Application 

No. 

Exemption No. 

Applicant 

Regutation(s) affected 

Nature of exemption thereof 

10255-N . 

DOT-E 10255... 

Sexton Can Company. Inc., Cam¬ 
bridge. MA. 

49 CFR 173 304. 175.3. 170.33a- 
2. 170.33a-6. 170.33a-7, 

170.33a-0. 170.33a-9. 

To authorize manufacture, marking, and sale of a non-DOT 
specification drawn and ironed container similar to the 
DOT specification 2Q cylinder for shipment of non¬ 
flammable and flammable liquefied compressed gases 
authorized for shipment in a DOT specification 20 cylin¬ 
der. (Modes 1.2. 3. 4.) 

10259-N. 

DOT-E 10259... 

Phillips Petroleum Company. 

Bartlesville. OK. 

49 CFR 173.141 ... 

To authorize shipment of mercaptans. classed as flamma¬ 
ble liquids, in DOT specification 57 portable tanks con¬ 
structed of 316 stainless steel with a service pressure of 
40 psig. (Modes 1, 2, 3.) 

10260-N.„.„ 

DOT-E 10260... 

Olin Hunt Specialty Products. Inc., 
West Paterson, NJ. 

49 CFR 173.266. 

To authorize transport of a hydrogen peroxide solution, in 
a cylindrical steel overpack, straight sided, enclosing a 
polyethylene container of 101 liters capacity. (Modes 1. 
2. 3.) 

To authorize use of a non-DOT specification container 
consisting of an inner polyethylene bottle with an FRP 
outer housing, for the transportation of sulfuric acid 
solutions, not exceeding 90% concentration. (Modes i. 
2. 3.) 

To authorize the manufacture, marking and sale of large, 
collapsible polyethylene-lined, woven polypropylene bulk 
bags having a capacity of approximately 2205 pounds 
each, and top and bottom outlets, for shipment of 
corrosive solids. (Modes 1. 2. 3.) 

10261-N. 

DOT-E 10261... 

Olin Hunt Specialty Products. Inc., 
West Paterson. NJ. 

49 CFR 173 272. 

10262-N. 

DOT-E 10262... 

Tay Textiles Limited. Dundee. Scot¬ 
land. 

49 CFR 173 245b__-. 

10266-N. 

DOT-E 10266... 

Mobil Pipe Line Company, Dallas. 
TX. 

49 CFR 173.119.... 

To authorize use of a non-DOT specification container, for 
shipment of certain flammable liquids and flammable 
gases. (Mode 1.) 

10267-N_ 

DOT-E 10267... 

Befick Enterprises. Inc.. Schaum¬ 
burg. IL. 

49 CFR 170.212. Pari 173. Subparl 
F. 

To authorize manufacture, marking and sale of a non-DOT 
specification paper-faced expanded polystyrene board 
box for use in the shipment of nitric acid. (Mode 1.) 

10272-N. 

DOT-E 10272... 

Olin Corporation. Charleston. TN. 

49 CFR 172.101 Table. Column 1. 
173.315. 

To authorize the use of insulated and lined DOT Specifica¬ 
tion MC 331 cargo tank motor vehicles to transport 
aqueous hypochlorous acid solutions of 50% or less 
concentration. (Mode 1.) 

10273-N. 

DOT-E 10273... 

Georgia-Pacific Corporation, Sche¬ 
nectady. NY 

49 CFR 173.154, 173217. 

173.245b. 173.365. 

To authorize manufacture, marking and sale of non-reus- 
able. fiberboard bulk boxes having an inside lining of 
0.0065-inchminimum thickness polyethylene film. (Mode 
1) 

To authorize manufacture, marking and sale of non-DOT 
specification cylinder conforming in part with the DOT 
Specification 4BA. (Modes 1. 2. 4 ) 

10277-N. 

DOT-E 10277... 

Amtroi. Inc.. West Warwick. Rl. 

49 CFR 175.30. 170.51. Part 173 
Subparl G. 

10270-N. 

DOT-E 10270... 

Taymar Limited. Stockport. Chesh¬ 
ire. England. 

49 CFR 173.304(d), 170.33. 

To authorize shipment of certain flammable gases »n a 
nonrefillable. non-DOT Specification inside container 
conforming with the DOT Specification 2P excepi for 
diameter and capacity. (Modes 1, 3.) 

10279-N. 

DOT-E 10279... 

Flexcon Industries. Randolph. MA. 

49 CFR 173.306(g)(1). Part 172, 
Subparts D. E. 

To authorize manufacture, marking and sale of non—DOT 
specification steel water pump system tank with an 
outside diameter not exceeding 26 inches. (Modes 1. 2. 
3J 

To authorize use of a non-DOT specification IMO Type 5 
portable tank, for shipment of certain flammable and 
nonflammable compressed gases. (Modes 1. 2. 3.) 

10291-N. 

DOT-E 10291 ... 

Tankbouw Rootseiaar B.V., Holland.. 

49 CFR 173.315, 170.245. 

10292-N. 

DOT-E 10292... 

Kerrco Incorporation. Hastings. NE... 

49 CFR 173.119. 173 125. 

173.266, Part t73 Subpart F. 

To authorize manufacture, marking and sale of a non-DOT 
specification rotationally molded, linear low density poly¬ 
ethylene portable tank, for the shipment of corrosive 
liquids, flammable liquids or an oxidizer. (Modes 1. 2. 3.) 

10295-N. 

DOT-E 10295... 

Sherex Chemical Company. Inc., 
Dublin. OH. 

49 CFR 173.134. 

To authorize use of a DOT Specification 17C metal drum 
with inside non-DOT specification metal containers, for 
shipment of pyrophoric liquids. n.o.s. (Modes 1. 3.) 

10297-N. 

DOT-E 10297. 

Tropigas De Puerto Rico. Inc., 
Caguas. PR. 

49 CFR 173.134(L)(1). (2). (3). 
175.30. Part 107 Appendix B. 

To authorize rebuilding, and selling of DOT Specification 
4B. 4BA and 4BW cylinders, for shipment of certain 
hazardous materials. (Modes 1, 2. 3, 4. 5.) 

10298-N. 

DOT-E 10290... 

North Star Air Cargo. Inc., Anchor¬ 
age. AK. 

49 CFR 172.101. column (6)(b), 
173.119. 175.320. 

To authorize shipment of liquid fuels classed as flammable 
or combustible liquids in non-DOT specification seal 
drums (rollagons) up to 500 gallon capacity by cargo 
aircraft only. (Mode 4.) 

10303-N. 

DOT-E 10303... 

Ketchum Air Service Inc., Anchor¬ 
age, AK. 

49 CFR 172.101 (Hazardous Mate¬ 
rials Table, Column 6(a), 
173 306. 175.30. 175.25(a)(1). 

(2) 

49 CFR 173.31(c)(1), Retest Table 

1 

f 

To authorize carriage of small amounts of liquefied petrole¬ 
um gas aboard small, float equipped, passenger carrying 
aircraft. (Mode 5.) 

10305-N . 

DOT-E 10305... 

Union Carbide Chemicals and Plas¬ 
tics Company. Inc.. Danbury. CT 

To authorize use of DOT Specification 105A300W tank car 
tanks converted to DOT Specification 111A100W2 tank 
car tanks with an extended retested interval. (Mode 2.) 

10308-N. 

DOT-E 10300.. 

Alaska Marine Lines. Seattle. WA. 

49 CFR 176.03 .. 

To waive the requirement that explosives must be the last 
cargo loaded and first cargo unloaded from a vessel in 
each port. (Mode 3.) 

10316-N . 

DOT-E 10316... 

McDonnell Douglas Corporation. 
St. Louis. MO. 

49 CFR 173.07. L.. 

To authorize transportation of various Class C explosives 
in the same outside packaging in quantities greater than 
those authorized in 49 CFR 173.07. (Mod® 1.) 
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New Exemptions—C ontinued 


Application 

No 

Exemption No. 

Applicant 

Regulation(s) affected 

Nature of exemption thereof 

10318-N. . 

DOT-E 10318... 

Sonoco IBC. Lavonia. GA... 

49 CFR 173.119. 173.125, 

173.266, part 173, Subpart F 

To authorize manufacture, marking and sale of rvonreusa¬ 
ble non-DOT specification blow molded, polyethylene 
portable tank enclosed in a steel frame, for shipment of 
corrosive materials, flammable liquids, or an oxidizer. 
(Modes 1, 2.) 

10319-N _ 

DOT-E 10319.. 

Amt/ol, Inc.. West Warwick, Rl. 

49 CFR 173.302(a)(1), 173.306(g). 

To authorize manufacture, marking and sale of a non-DOT 
specification pressure vessel (water pump system tank) 
for use in the shipment of compressed air and nitrogen. 
(Modes 1, 2. 3.) 

10320-N. 

DOT-E 10320... 

Worthington Cylinder Corporation, 
Columbus. OH. 

49 CFR 173.303(a). 

To authorize manufacture, marking and sale of non-DOT 
specification steel cyfinders comparable to DOT Specifi¬ 
cation 8AL except the steel shell is made to a DOT 
Specification 4BW for the shipment of acetylene. (Modes 
1.3.) 

To authorize the shipment of a nonliquefied flammable gas 
in DOT Specifications 4BA 240. 4BA 260, 4BW 240. and 
4BW 260 steel cylinders and 4E 240, 4E 260 aluminum 
cylinders. (Mode 1.) 

10321-N. 

DOT-E 10321... 

Wrothington Cylinders Corporation, 
Columbus. OH. 

49 CFR 173.302, app. B. 173.34. 

10323-N. __ 

DOT-E 10323... 

Solkatronc Chemicals. Inc Morris- 
ville. PA. 

49 CFR 173.24, 173.300. 173.34. 

To authonze the use of a non-DOT specification full¬ 
opening head salvage cylinder of 8 gallons capacity for 
overpacking damaged or leaking packages of pressur¬ 
ized and non-pressurized hazardous materials (Mode 1.) 

10325-N. 

DOT-E 10325... 

Mariey Industries. Pans, France.- 

49 CFR 173.315, 178.245-(1)(b), 
178 245-5(b). 

To authorize use of non-DOT specification IMO portable 
tanks with openings not grouped In one location on tank 
for shipment of liquified non-flammable gas and flamma¬ 
ble gas. (Modes 1. 2, 3.) 

10326-N. 

DOT-E 10326... 

Allied-Signal Aerospace Company. 
Tempe. AZ 

49 CFR 173.302(a)(2). 175.3, 

178 44. 

To authorize the use of a non-DOT specification welded 
pressure vessel comparable to a DOT Specification 3HT 
cylinder with certain exceptions. (Modes 1, 2. 3, 4, 5.) 

10327-N. 

DOT-E 10327... 

CTI-Cryogenics Division ol Helix 
Technology Corp. Waltham, MA. 

49 CFR 173.306(f)(1). 

173.306(0(2), 173.306(0(3), 

175.3. 

To authorize the use of a refrigeration system and compo¬ 
nents that are filled with dry helium gas at pressures 
specified ents in paragraph 7.a. (Modes 1, 2. 4, 5.) 

10330-N. 

DOT-E 10330... 

Fluoroware. Inc., Chaska, MN........ 

49 CFR 173.119, 173.268, 

173.299, 178.19, 178.35, 

178.35(a), Part 173 Subpart F. 

To authorize manufacture, marking and sale of non-DOT 
specification rotationally modeled, teflon PFA inner con¬ 
tainer enclosed in a outer stainless steel shell for the 
shipment of corrosive liquids, flammable liquids or oxi¬ 
dizers (Modes 1, 2, 3.) 

10334-N. 

DOT-E 10334... 

Chevron Pipe Line Company, Mid¬ 
land. TX. 

49 CFR 173.119, 173.304, 173.315 .. 

To authonze the use of a non-DOT specification container 
described as mechanical displacement meter provers 
mounted on trailers with configurations, for transporta¬ 
tion of flammable liquids and flammable gases. (Mode 
1) 

To authorize shipment of bromotnfluoromethane in DOT 
Specification 4BA400 or 4BW400 cylinders equipped 
with fusible pressure relief devices. (Modes 1, 4.) 

10335-N. 

DOT-E 10335... 

U.S Department of Defense, Falls 
Church, VA 

49 CFR 173.34(d), 175.3 .. 

10336-N. 

DOT-E 10336... 

Morton International. Inc.. Ogden, 
UT. 

49 CFR 173.93(a)(9). 

To authorize the transportation of propellant explosives, 
solid in packagings larger than those authorized In 49 
U.S. CFR 173.93. (Mode 1.) 

10343-N. 

DOT-E 10343... 

Cryogenic Services, Inc., Canton. 
GA. 

49 CFR 178.57-8(c).*. 

To authorize shipment of liquid oxygen in an insulated non- 
DOT specification cylinder conforming with 49 CFR 
178.57 except 178.57-2 and 178-57-8(c). (Mode 1.) 

10344-N. 

DOT-E 10344... 

U.S Department of Defense. Falls 
Church. VA. 

49 CFR 172.101, 173.1015 .. 

To authoriz transportation of depleted lithium batteries 
from U.S. military bases overseas to the United States 
for disposal (Modes 1. 3.) 

10345-N. 

DOT-E 10345... 

Luxfer USA Limited. Riverside. CA.... 

49 CFR 173.302(a)(1), 175.3. 

To manufacture, mark and sell non-DOT specification cyl¬ 
inders containing nonflammable gases to be used as 
self-contained underwater breathing apparatus. (Modes 
1. 2. 3. 4. 5.) 

10346-N..«„ 

DOT-E 10346... 

Weyerhaeuser Company, Tacoma. 
WA. 

49 CFR 174.67(1), 174.670). 

To authorize tank car tanks loaded with chlonne to remain 
attached to transfer connections when the unloading 
process is discontinued. (Mode 2.) 

10347-N. 

DOT-E 10347... 

PPG Industries. Inc., Pittsburgh, PA.. 

49 CFR 173.247_ 

To authorize shipment of trimethylacetal chloride in DOT 
Specification 34 containers of 55 gallons capacity. 
(Modes 1, 2, 3.) 

10349-N....~ 

DOT-E 10349... 

Unlroya! Chemical Company. Inc., 
Middlebury, CT. 

49 CFR 173.31(b), (c). 

To authorize a one-Ume shipment of styrene monomer 
residue in a DOT Specification 103W tank car tank 
which is overdue for retest and for cleaning prior to 
scraping (Mode 2.) 

10352-N. 

DOT-E 10352... 

Muller. AG. Verpackungen. CH- 
4142 Munchenstetn, Switzerland. 

49 CFR 175.3. 178.116-6<a), 

178.1 l6-7(a). Part 173, Subparts 
D. E, F and H. 

To authorize the manufacture, marking and sale of non- 
DOT specification steel drums, for transportation of vari¬ 
ous hazardous materials. (Modes 1. 2. 3. 4.) 

10355-N. 

DOT-E 10355... 

Chemteck Industnes, Inc., St. 
Louis. MO. 

49 CFR 173.264. 

To authonze transport of hydrochloric acid solutions in a 
DOT Specification 111A100W5 tank car tank equipped 
with an ethylene chlorotrifluoroethylene lining. (Mode 2.) 

10356-N. 

DOT-E 10356.. 

FMC Corporation. Gastonia, NC. 

49 CFR 173.154. 

To authorize shipment of a lithium metal dispersion in 
hexane or cyclohexane in DOT Specification 4BW240 
cytinder by motor vehicle. (Mode 1.) 
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Application 

No. 

Exemption No. 

Applicant 

Regulat*on(s) affected 

10358-N. 

. DOT-E 10358. 

Betco Corporation. Toledo. OH_ 

. 49 CFR 173.245_____ 

10359-N._ 

OOT-E 10359.. 

. High Pressure Integrity. Inc., New 

49 CFR 173.246. 173 3a, 175 3. 



Orleans. LA. 

10360-N. 

DOT-E 10360.. 

. ICI Americas Inc., Agricultural Prod- 

49 CFR 173.346. 



ucts, Wilmington. DE. 


10361-N. 

DOT-E 10361.. 

American Cyanamid Company. 

49 CFR 173.377(a). 175.3. 178.19. 



Wayne. NJ. 

178.251. 178.252. 

10362-N. 

DOT-E 10362.. 

Jefferson Smorftl Corp./Container 

49 CFR 173.245(b). 173.365. 



Corp. of America, Carol Stream. 
IL 


10364-N. 

DOT-E 10364 . 

Hoechst Ceianese Corporation. 

49 CFR 173.3-CO). 



Somerviiie. NJ. 


10365-N. 

DOT-E 10365.. 

U S. Department of Energy. Wash- 

49 CFR 178.121-1 (b)_ 



ington. DC. 

10366-N. 

DOT-E 10366... 

LTV Energy Products Co.. Garland. 
TX. 

49 CFR 173.119. 173.304, 173.315. 

1Q372-N. 

DOT-E 10372... 

An Products and Chemicals. Inc., 

49 CFR 173.119. 173.24. 173.302. 



Allentown. PA. 

173 304. 173.327, 173.328, 

173.34, 173.346. 

10373-N. 

DOT-E 10373... 

Day & Zimmermann. Inc. (DZI), 

49 CFR 173.56(b). (c)(1). 173.86(b) .. 



Parsons. KS. 

10374-N. 

DOT-E 10374... 

Sottralentz, S.W., Drulwgen. France. 

49 CFR 173.119. 173.125. 

10380-N. 

DOT-E 10380... 


173.245, 173.249. 173.249a. 

173.250a, 173.256. 173.257. 

173.262. 173.263, 173 264, 

173.265. 173.266. 173.269. 

173.292. 173.297. 173.299a. 

Hydra Rig. Inc.. Fort Worth. TX.. 

49 CFR 49 CFR 173 320__ 

10381-N. 

DOT-E 10381... 

Defence Technology and Procure¬ 

49 CFR 175.3. 49 CFR 172.101. 



ment Agency. 01-3000 Berne 
25. Switzerland. 

column (6)(b). 

1Q382-N. 

DOT-E 10382 ... 

ICI Americas, Inc., Wilmington. DE.... 

49 CFR 173.245(a) . 

10383-N. 

DOT-E 10383... 

Chevron Pipe Line Company. 

49 CFR 173.304. 173.315. 



Beaumont. TX. 


103S4-N. 

DOT-E 10384 _ 

Great Lakes Chemical Corporation. 

49 CFR 173.315. 



El Dorado. AR. 


10386-N. 

DOT-E 10386... 

Hilt* Construction Chemical. Inc., 

49 CFR 173.1200(a)(8). 



Tulsa, OK. 

173.306(a)(3). 178.33a-2. 

10387-N_. 

DOT-E 10387... 

Ofin Corporation—Defense Sys¬ 

49 CFR 173.102. 



tems Group. East Alton, IL.. 


10388-N. 

DOT-E 10388... 

The Coca-Cola Company. Atlanta, 
GA. 

49 CFR 173.119(b)(4). 178.210-10... 

10389-N. 

DOT-E 10389 _ 

Great Lakes Chemical Corporation. 

49 CFR 174 67(i) .... „ . 



El Dorado. AR. 


10390-N. 

DOT-E 10390-. 

Container Products. Incorporated. 

49 CFR 175.3. 178.100-5. 178.80- 



Southfield, Ml. 

7. 178.81-7. 17882-7. 178.83-7. 
178.88-6. 178.98-5, 178.99-5 


Nature of exemption thereof 


. To authorize the shipment of compound, cleaning, liquid, 
classed as a corrosive material, in 5-gallon plastic bags 
overpacked on-DOT specification fiberboard box. (Mode 
1 ) 

. To authorize shipment of bromine tnfluohde in non DOT 
specification, nonrefillable cylinders (Modes 1. 2. 3. 4.) 
To authorize the transportation of a Class B poison in a 
polyethylene packaging not authorized in 49 CFR. (Mode 
1 ) 

To authorize shipment of certain dry organic phosphate 
compound mixtures, classed as Poison B. in a non-DOT 
specification polyethylene (PE) portable tank. (Modes 1. 
2 .) 

To manufacture, mark and sell composite type packaging 
consisting of fiberboard box and inner polyethylene bulk 
bag for transportation of certain corrosive solids and 
Poison B solids. (Mode 1.) 

. To aulhonze a one-time shipment of a corrosive liquid in 
approximately 550 non-DOT specification 55-gallon 
metal drums overpacked in polyethylene, removable 
head, salvage drums not to exceed 95-gallon capacity. 
(Mode 1) 

To authorize the use of model 30A or 30B cylinders, 
containing radioactive matenal. with 21PT-1A and 21PF- 
1B overpacks without a maximum gross weight limit. 
(Mode 1.) 

To authorize manufacture, marking and sale of non-DOT 
specification container described as a mechanical dis¬ 
placement meter prover mounted on a twin azie trailer, 
for transportation flammable liquids or flammable gases 
(Mode 1.) 

To authorize the use of a non-DOT specification stainless 
steel. fuH removable head "Salvage • cylinder of 70 
gallon capacity for overpacking damaged or leaking 
packages of pressurized and non-pressurized hazardous 
materials. (Mode 1.) 

To authonze shipment of explosive projectiles. Class A 
explosives In specially designed military packaging, ex¬ 
ceeding weight Imktaties- (Modes 1. 2.) 

To authorize manufacture.marking and sell of non-DOT 
specification blow molded, polyethylene portable tank 
enclosed m a steel frame, for the shipment of corrosive 
materials, flammable liquids, or an oxidizer. (Modes 1. 2. 
3) 

To authorize manufacture, marking and sale non-DOT 
specification cryogenic portable tanks. (Mode 3.) 

To authonze the transportation of rocket warheads classed 
as Class A explosives on cargo aircraft (Mode 4 ) 

To authonze the shipment of ethyl phosphonothioic dichlo- 
ride. anhydruous m DOT Specification 105S300W tank 
car tanks. (Mode 2.) 

To authonze use of a non-DOT specification container 
described as a mechanical displacement meter provers 
for the shipment of a flammable gas. (Mode t.) 

To authorize the use of MC331 Cargo tanks to transport 
compressed gas. n.o.s. classed as flammable gas in 
truck load quantities. (Mode 1.) 

To authonze the manufacture, marking and sale of non- 
DOT specification inside metal container conforming with 
the DOT Specification 2Q except for size, for shipment 
of certain hazardous materials. (Mode 1. 3. 4, 5.) 

To authorize the transportation of starter cartridges. Class 
C explosive, in DOT Specification 17H steel drums. 
(Mode 1.) 

To authorize shipment of certain flammable liquids in 
polyethylene terephthalate bottles of one-gallon capac¬ 
ity. packed no more than four to a DOT-12B65 fiber- 
board box. (Mode 1. 2, 3.) 

To authonze tank car tanks loaded with chlorine to remain 
attached to transfer connections when the unloading 
process is discontinued. (Mode 2.) 

To authorize the manufacture, marking and sale of non- 
DOT specification steel drums, in compliance with DOT 
Specification 5 and 6 series drums except that the 
rolling hoops are constructed of round pipe sections. 
(Mode 1. 2. 3. 4 ) 
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New Exemptions—C ontinued 


Application 

No. 


Exemption No. 


Applicant 


Regulation(s) affected 


Nature of exemption thereof 


10391-N. 


10392-N. 


DOT-E 10391... 
DOT-E 10392... 


Wim Vos International Transport 
BV, Netherlands. 

Riblet Plastics. Bristol. IN. 


49 CFR 178.70-11 


49 CFR 
173.245, 
173.250(a), 
173.262, 
173.265. 
173.272, 
173.283. 
173.289. 


173.119. 

173.249, 

173.256, 

173.263, 

173.266. 

173.276, 

173.287. 

173.292, 


173.125, 

173.249(a), 

173.257, 

173.264, 

173.269, 

173.277. 

173.288, 

173.297, 


To authorize shipment of flammable liquids in IMO portable 
tanks with alternative safety relief valves. (Mode 1. 2. 3.) 

To authorize manufacture, mark and sale of non-DOT 
specification rotationally molded, linear low density poly¬ 
ethylene portable tank, enclosed within a protective 
metal frame for the shipment of corrosive liquids, flam¬ 
mable liquids or an oxidizer. (Modes 1. 2.) 


10393-N. 

10394-N_ 

10396-N. 

10400-N_ 

10406-N. 

10409-N_ 

10410-N ...... 

10412-N. 

10413-N. 

10419-N. 

10430-N. 

10431-N. 

10434-N. 

10438-N. 

10440-N. 

10442-N. 

10455-N. 

10456-N. 


DOT-E 10393... 

DOT-E 10394... 

DOT-E 10396... 

DOT-E 10400.... 

DOT-E 10406.... 

DOT-E 10409... 

DOT-E 10410... 

DOT-E 10412.... 

DOT-E 10413... 
DOT-E 10419.... 

DOT-E 10430.... 

DOT-E 10431.... 

DOT-E 10434.... 

DOT-E 10438... 

DOT-E 10440.... 

DOT-E 10442... 

DOT-E 10455... 

DOT-E 10456.. 


Olm Chemicals. Stamford, CT.. 


Olin Corporation. Stamford. CT.. 


Chevron Pipe Line Company, Salt 
Lake City, UT. 

Martin Marietta Ordnance Systems, 
Inc., Milan, TN. 

The Ensign Bickford Company, 
Simsbury, CT. 

AT Plastics. Inc., Brampton. Ontar¬ 
io. CN. 


Freeman Chemical Corporation, 
Health, OH. 

Hoechst Celanese Corporation, 
Dallas, TX. 


Harcros Chemicals. Inc., Dallas, TX. 

Wayne County Department of 
Public Services. Wyandotte, Ml. 

Ml Engineering Limited, Bradford. 
West Yorkshire, EN. 


Bowater Drums Limited, Cheshire, 
United Kingdom. 


S.C. Johnson & Son, Inc., Racine. 
Wl. 


Vulcan. EmbaHages. Inc., Lachine, 
Quebec, Canada. 


Mass Systems. Inc., Baldwin Park. 
CA. 


Whittaker Ordnance, Inc., Hollister. 
CA. 

Shell Chemical Company, Houston, 
TX. 


General Chemical Corporation, Par- 
sippany, NJ. 


173.299(a). 

49 CFR 173.276(a)(4), 
173.276(a)(6)(i), 179.202-14. 


49 CFR 173.263(a)(12). 179.202- 
9(b). 

49 CFR 173.119 . 

49 CFR 173.56(a) ... 

49 CFR 173.65 .~. 


49 CFR 173.182, 173.234. 178.241.. 


49 CFR 173.221 


49 CFR 173.119(a)(3) 


49 CFR 173.163.. 
49 CFR 174.67(i) 


49 CFR 172.203. 173.318, 

173.320, 176.30. 176.76(h), 

178.338. 

49 CFR 173.127, 173.175, 

173.184, 178.224. 


49 CFR 173.245. 


49 CFR 173 Subpart D. 173 Sub¬ 
part F, 178.19. 


49 CFR 173.304(a)(1), 175.3, 

178.47. 


49 CFR 172.101, 173.154, 173.65. 
173.95. 

49 CFR 173.119(m)_ _ 


49 CFR 173.274.... 


To authorize shipment of hydrazine aqueous solutions, 
classed as a corrosive material in those tank cars and 
cargo tanks specified under Section 173.276(a)(4), 
173.276(a)(6)(i) and 179.202-14 without the current re¬ 
striction regarding molybdenum content. (Modes 1. 2.) 

To authorize use of DOT specification tank cars made 
from Type 316 stainless steel for the shipment of not 
exceeding 42% active sodium chlorite. (Mode 2.) 

To authorize use a non-DOT specification container de¬ 
scribed as a mechanical displacement meter prover for 
the shipment of a flammable liquid. (Mode 1.) 

To authorize the transportation of granades fuzes installed, 
in partitioned fiberboard cartons overpacked in wooden 
boxes and palletized. (Modes 1, 3.) 

To authorize the transportation of desensitized PETN in 
polyethylene bottles overpacked in DOT Specification 
12H fiberboard boxes. (Mode 1.) 

To authorize manufacture, marking and sale of non-DOT 
specification duplex wall polyethylene film bags, in com¬ 
pliance with DOT Specification 44 P except for marking 
for the shipment of oxidizer solids. (Modes 1. 2, 3.) 

To authorize transportation of t-butyl hydroperoxide (TBHP) 
not more than 72% with water in a DOT Specification 57 
portable tank. (Mode 1.) 

To authorize a one-time shipment of diethylamine (DEA) 
and triethylamine (TEA) in DOT Specification 17E, 20/18 
gauge, steel drums having a capacity of 55-gallons. 
(Mode 1.) 

To authorize the one-time shipment of sodium chlorate in 
400 non-DOT specification metal drums. (Mode 1.) 

To authorize tank car tanks loaded with chlorine to remain 
attached to transfer connections when the unloading 
process is discontinued. (Mode 2.) 

To authorize the manufacture, marking and sale of vacuum 
insulated. non-DOT specification portable tank in an ISO 
frame for the transportation of certain refrigerated liq¬ 
uids. (Modes 1. 2, 3.) 

To authorize manufacture, marking and sale for a non-DOT 
specification fiber drum, similar to a DOT Specification 
21C except the bottom head may be made of low 
density polyethylene, for the transportation of certain 
flammable liquids and flammable solids. (Modes 1. 2. 3.) 

To authorize shipment of corrosive liquids in an individually 
shrink-wrapped non-DOT specification fiberboard box 
containing one inside non-rigid, double-wall bag with a 
capacity at exceeding 5 gallons. (Mode 1, 2, 3.) 

To manufacture, mark and sell a non-DOT specification 
removable head polyethylene container, without over¬ 
pack having a rated capacity of up to 5 gallons for 
transportation of corrosive liquids classed as corrosive 
materials and flammable liquids with a flash point above 
20%. (Mode 1. 2, 3.) 

To authorize use of a non-DOT approved stainless steel in 
the construction of a cylinder patterned after a DOT 4DS 
specification cylinder for shipment of nonflammable gas. 
(Mode 1. 2. 4, 5.) 

To authonze the transportation of waste materials contami¬ 
nated with small quantities of explosives in specially 
authonzed packagings for incineration. (Mode 1) 

To authorize transportation of material classed as flamma¬ 
ble liquid in a manifold consisting of steel pipe 
fittings attached to a %" ball valve and pressure gauge, 
placed in the opening of a DOT Specification 5B, nomi¬ 
nal 43 gallon drum, overpacked inside an 85 gallon non- 
DOT salvage drum. (Modes 1. 3). 

To authonze the use of DOT Specification 111A60W7 tank 
car tanks for the transportation of fluosulfonic acid. 
(Mode 2). 
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Application 

No. 

Exemption No. 

Applicant 

Regutatron(s) affected 

Nature of exemption thereof 

10457-N_ 

DOT-E 10457.. 

Tatcher Company. Salt Lake City, 
UT. 

49 CFR 173.315(0(13). 

173.33(f)(9), 173.33(h)(4)(ii), 

173.33(hM5)(i). 

To authorize the use of MC 331 cargo tanks equipped with 
angle valves, excess Wow valves and pressure relief 
valves not presently authorized in the regulations. (Mode 
1) 

To authorize the use of DOT Specification 111A100W2 
tank car tanks loaded with sulfuric acid, classed as a 
corrosive material, to remain attached to transfer con¬ 
nections when the unloading process is discontinued. 
(Mode 2.) 

10458-N. 

DOT-E 10450... 

MARSULEX Inc. North York. On¬ 
tario. Canada. 

49 CFR 174.67(0. Part 107. Appen¬ 
dix B. Subpart B. 

1046C-N. 

DOT-E 10460... 

W.H. Stewart Company. Oklahoma 
City. OK. 

49 CFR 173.420(aM2)(i). 

To authonze the use of non-DOT specification containers, 
for transportation of radioactive materials. (Mode 1.) 

10461-N. 

DOT-E 10461... 

Cryolor S.A.. Vigy. France.. 

49 CFR 172.203. 173.318. 

173.320, 176.30, 176.76(h). 

178.338. 

To authorize the manufacture, marking and sale of a 
vacuum insulated, non-DOT specification portable tank 
in an ISO frame, for the transportation of certain refriger¬ 
ated liquid. (Modes 1. 3.) 

10463 N. 

DOT-E 10463... 

Allied Universal Corporation. Miami. 
FL 

49 CFR 173.277(1). 

To authorize the shipment of hypochlorite solution in DOT 
Specification 2E90 1-gallon polyethylene bottles over¬ 
packed in a non-DOT specification polyethylene drum 
with no lid. (Mode 1.) 

10465-N. 

DOT-E 10465. 

EPOPLEX, Maple Shade. NJ. 

49 CFR 173 245(17)__ 

To authonze shipment of corrosive liquid mixture contain¬ 
ing N-Aminoeihytpipenzme. classed as a corrosive mate¬ 
rial. in a unlined 2 %« gauge DOT Specification 37C80 
steel drum of five gallon capacity. (Mode 1.) 

10469-N. 

DOT-E 10469... 

ICI Americas. Inc., Wilmington, DE. .. 

49 CFR 173.271(a)(11). 173.3a. 

To authorize the use of DOT Specification 105S300W tank 
car tanks for the transportation of phosphorus trichloride. 
(Mode 2) 

10471-N. 

DOT-E 10471... 

Chevron Resources Company. 
Hobson. TX. 

49 CFR 174.67(b)(3)(iHi). 

To authorize the use of DOT Specification tank car tanks 
loaded with sulfuric acid and sulfuric acid, spent, classed 
as corrosive materials to remain attached to transfer 
connections when the unloading process is discontin¬ 
ued. (Mode 2.) 

10473-N. 

DOT-E 10473... 

Progressive Technologies. Inc., 
Omaha, NE 

49 CFR 173.12. 173.25, 173.3(c), 
175.3. 178.16, 178.19, 49 CFR 
Pad 173, Subpart D. E, F and H. 

To authorize the manufacture, marking and sale of norv 
DOT specification polyethylene twin-walled 85 gallon 
capacity drum to be used as a salvage drum, lab pack 
container and sole use container for shipment of those 
hazardous materials authorized for shipment In DOT 
Specification 34 of 35 containers. (Modes 1. 2, 3. 4.) 

10475-N. 

DOT-E 10475... 

General Cytinder/Div. of Manches¬ 
ter Tank 8 Equip., DaHas. TX. 

49 CFR 178.50-15, 178.50-16. 
178.51-15, 178.61-15, 178.61- 
18. 

To authonze the rebuilding and repairing of DOT Specifica¬ 
tion 4B, 4BA and 4BW steel cylinders, in sizes from 1 
pound to 420 pounds, to be used for transportation of 
flammable gases. (Mode 1.) 

10476-N. 

DOT-E 10476... 

SyrvTex B. A. G., Winnipeg. Mani¬ 
toba. Canada 

49 CFR 172.331, 173.114a, 

173.154, 173.164. 173.178. 

173.182. 173 204, 173.217, 

173.234, 173.245b, 173 365, 

173.366. 173.367. 

To authonze the manufacture, marking and sale of bulk 
containers of woven polypropylene with polyethylene 
liner for transportation of commodities classed as oxi¬ 
dizers and corrosive solids. (Modes 1. 2. 3.) 

10477-N. 

DOT-E 10477... 

Minnesota Valley Engineering, Inc., 
New Prague. MN. 

49 CFR 173 316, 175.3. 178.57. 

To authorize the manufacture, marking and sale of 8 
insulated non-Dot specification cylindei conforming with 
the DOT Specification 4L except that the container is 
made of type 316L stainless steel. (Modes 1, 2, 3, 4.) 

10478-N. 

DOT-E 10478... 

Davis Engineering Company. 
Fresno. CA. 

49 CFR 173.119. 178.340-3(a)(1). 

To authorize the use of a DOT Specification MC-306 
cargo tank motor vehicle constructed of an alternative 
aluminum alloy for the shell and heads for the transport 
of an elevated temperature lading. (Mode 1.) 

10480-N. 

DOT-E 10480... 

Atr Products and Chemicals. Inc., 
Bethlehem. PA. 

49 CFR 172.203. 173.318. 

173.320, 176.30. 176.76(h). 

178.338. 

To authorize the use of a vacuum insulated, cold mass 
shielded, non-DOT specification portable tank for lique¬ 
fied helium. (Modes 1, 3.) 

10481-N. 

DOT-E 10481... 

Ml Engineering. Limited. Bradford. 
West Yorkshire. England. 

49 CFR 172.203. 173.318. 

173.320, 176.30. 176.76(h), 

178.338. 

To authorize the use of a vacuum insulated. non-DOT 
specification portable tanks in an ISO frame for the 
transportation of certain refrigerated liquids (Modes 1, 2, 
3) 

To authonze tank cars loaded with chlorine to remain 
attached to transfer connections when the unloading 
process is discontinued. (Mode 2.) 

10483-N. 

DOT-E 10483.. 

City of Plattsburgh. Plattsburgh. NY.. 

49 CFR 174.67(i). 174.67(1), Part 
107, Appendix B. 

10486-N. 

DOT-E 10486 .. 

Aeropres Corporation, Shreveport. 
LA. 

49 CFR 173.302, 173.304, 

173.305, 173.315. 

To authorize the transportation of mixtures of flammable 
and nonflammable compressed gases in DOT Specifica¬ 
tion MC 330 and MC 331 cargo tanks. (Mode 1.) 

10488-N. 

DOT-E 10488... 

TEN-E Packaging Services, Inc., 
Eagan, MN. 

49 CFR 173.119. 178.19, Part 173, 
Subpart F. 

To authorize the manufacture, marking and selling of a 
non-DOT specification 5-gallon capacity removable head 
polyethylene drums, for shipment of certain corrosive 
and flammable liquids. (Mode 1.) 

10492-N_ 

DOT-E 10492... 

Detroit Water and Sewerage De¬ 
partment, Detroit, Ml. 

49 CFR 174 67(i). 174.67(j). Part 
107, Appendix B. 

To authorize tank cars loaded with chlorine to remain 
attached to transfer connections when the unloading 
process is discontinued. (Mode 2.) 

10495-N. 

DOT-E 10495... 

First Corporate Air. Inc., Howell. Ml.. 

49 CFR 172.101, 172.204(c)(3), 
173.27. 175.30(a)(1). 175.320(b). 
Part 107, Appendix B. 

To authorize the carnage of certain Class A, B end C 
explosives by cargo-aircraft only. (Mode 4.) 
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Application 

No. 

Exemption No. 

Applicant 

Regulation's) affected 

Nature of exemption thereof 

10502-N_ 

DOT-E 10502... 

Thiokol Corporation. Huntsville, AL... 

49 CFR 172.101, 173.88(eK2K»). 
173.92(a), 173.92(b). 

To authorize the shipment of rocket motors, high explo¬ 
sives (shaped charges, and detonating fuzes. In a cargo 
aircraft (Mode 4.) 

10504-N_ 

DOT-E 10504... 

Solkatronic Chemicals, Inc.. Morns- 
ville, PA. 

49 CFR 173.119, 173.302, 

173.304, 173.328, 173.34, 

173.346. 

To authorize use of a non-DOT specification fun opening 
head salvage cylinder of 33 gallon capacity for over- 
packing damaged or leaking packages of pressurized 
and non-pressunzed hazardous materials. (Mode 1.) 

10507-N. 

DOT-E 10507... 

PVS Technologies, Inc., Detroit. Ml... 

49 CFR 174.67(1)_ 

To authorize chlorine filled tank cars to stand with unload¬ 
ing connections attached during unloading without being 
attended by an unloader. (Mode 2.) 

10512-N_ 

DOT-E 10512.. 

AJbnght A Wilson Americas, Rich¬ 
mond. VA. 

49 CFR 173.263(a)(12)~.. . 

To authorize the construction of tank cars fabricated of 
ASTM A240 type 316 Ti alloy steel without post weld 
heat treatment for shipment of 42% sodium chloride 
solution, classed as corrosive material. (Mode 2.) 

10513-N_ 

DOT-E 10513.. 

Great Lakes Chemical Corporation. 
West Lalayette, IN. 

49 CFR 173.154_ 

To authorize shipment of flammable solids, organic perox¬ 
ide solids, and oxidizers not specifically provided for in 
non-DOT specification bulk bags overpacked in either a 
fiberboard box or drum in less than truckload quantities 
in non-dedicated trailers. (Mode 1.) 

10514-N. 

DOT-E 10514... 

Liquid Air. Walnut Creek. CA. 

49 CFR 174.67 (i), (j). Pari 107, 
Appendix 3. 

To authorize the use of DOT Specification 105A500W tank 
car tanks loaded with carbon dioxide, refrigerated liquid, 
to remain attached to transfer connections when the 
unloading process is discontinued. (Mode 2.) 

10516-N. 

DOT-E 10516... 

S.A.F.E. Systems. Inc., Decatur, 
GA. 

49 CFR 173.306(C)(3)....__ 

To authorize shipment of approximately 40,571 non-DOT 
specification cylinders (fire extinguishers), which exceed 
35 cubic inches containing a liquified compressed gas 
(Bromotrifluoromethane). (Mode 1.) 

105t7-N_ 

DOT-E 10517.. 

Nalco Chemical Company, Naper¬ 
ville. IL 

49 CFR 173.32(e)(1)(H)_ 

To authorize the retesting of DOT-Specification 57 portable 
tanks fabricated of stainless steel at five-year intervals. 
(Modes 1. 2, 3.) 

10519-N. 

DOT-E 10519.. 

Canadian Liquid Air limited, Mon¬ 
treal, Quebec. Canada. 

49 CFR 173.119, 173.154, 

173.245, 173.246, 173.247, 

173.251. 173.264, 173.273, 

173.302, 173.304, 173.328, 

173.34, 173.346. 

To authorize use of a non-DOT specification full opening 
hinged head, steel salvage cylinder with a teflon lining of 
approximately 100 gallons (302 liters) capacity for over¬ 
packing damaged or leaking packages of pressurized 
and nonpressurized hazardous materials. (Mode 1.) 

10529-N. 

DOT-E 10529... 

LND, Inc.. Oceanside, NY . . 

49 CFR 173.302, 175.3..— 

To manufacture, mark and sell a non-DOT specification 
container described as a hermetically sealed electron 
tube device for shipment of argon, classed as nonflam¬ 
mable gas. (Modes 1, 4. 5.) 

10534-M_ 

DOT-E 10534... 

Otin Corporation. Winchester Divi¬ 
sion. East Alton, IL 

49 CFR 173.101(a)__ 

To authorize bulk transportation of small arms ammunition 
of various gauges for disposal, classed as Class C 
explosives, in non-DOT specification ‘ bath-tub type con¬ 
tainers" (Mode 1.) 

10535^N....- 

DOT-E 10535... 

1C! Aerospace & Automotive Prod¬ 
ucts, Byron, BA. 

49 CFR 173.214(c). 

To authorize transportation of zirconium metal, wet with 
ethyl alcohol, classed as flammable solid, in polyethyl¬ 
ene containers overpacked in strong metal cans and 
wooden boxes. (Mode 1.) 

10536-N_ 

DOT-E 10536... 

U.S. Department of Energy, Wash¬ 
ington, DC. 

49 CFR 173-86...- 

To ship various kinds of explosive substances and devices 
with an interim hazard classification to test facilities. 
(Modes 1. 2, 3.) 

10537-N. 

DOT-E 10537... 

Quality Manufacturing of Eunice. 
Inc., Eunice, LA 

49 CFR 173.154. 173.164. 

173.178. 173.182, 173.234, 

173.245(b). 

To authorize the manufacture, marking and sale of bulk 
bags having a capacity of approximately 2200 pounds, 
for shipment of flammable solids, oxidizers and corrosive 
matenals. (Modes 1, 2.) 

10539-N. 

DOT-E 10539... 

Monsanto Agricultural Company. 
SL Louts, MO. 

49 CFR 173.32C0_ 

To authorize a one-time shipment of an IM 101 portable 
tank which is onfy filled to approximately 25 percent 
capacity with chkxoacetyl chlonde. classed as a corro¬ 
sive material. (Modes 1. 2, 3.) 

10546-N...... 

DOT-E 10546... 

GPS Industries, City of Industry, CA 

49 CFR 176.67 (1) A ©_ 

To authorize chlorine filled tank cars to stand with unload- 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

10547-N_ 

DOT-E 10547.. 

Tri-Wall. Lousvitte, KY 

49 CFR 173.154, 173.245(b), 

173.365. 

To authorize the manufacture, marking and sell of non- 
DOT specification non-reusable fiberboard bulk box of 
triple wall corrugated fiberboard construction and mount¬ 
ed to a wood pallet base for shipment of waste solids to 
hazardous waste landfill disposal sites. (Mode 1.) 

10550-N_ 

DOT-E 10550... 

Chem Lab Products. Inc., Ontario. 
CA 

49 CFR 176.67 (1) A 0--- 

To authorize chlorine filled tank cars to stand with unload¬ 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

10551-N. 

DOT-E 10551... 

Hasa, Inc., Saugus. CA __ 

49 CFR 176.67 (i) A Q. 

To authorize chlorine filled tank cars to stand with unload- 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

10552-N_ 

DOT-E 10552... 

Hasa of Arizona, Inc.. Eloy. AZ. 

49 CFR 176.67(1). 174.670, Pari 
107, Appendix B. 

To authorize chkxine filled tank cars to stand with unload¬ 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

10S53-N_ 

DOT-E 10553... 

All Pure Chemical Company, Tracy, 
CA 

49 CFR 176.67 fi) A 0_ 

To authorize chlorine filled tank cars to stand with unload¬ 
ing connections attached dunng unloading without the 
physical presence of an unloader. (Mode 2.) 
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New Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Regulations) affected 

10562-N. 

DOT-E 10562... 

US. Sack Corporation, Grand 
Junction. CO. 

49 CFR 162.331, 173.154, 

173.164, 173.178, 173.182, 

173.204, 173.217, 173.234, 

173.245b, 173.366. 

8877-N. 

DOT-E 10563... 

PCR, Incorporated, Gainesville. FL... 

DPC Industries, Inc., Houston. TX. 


10573-N_ 

DOT-E 10573... 

49 CFR 174.67(i)(j). 

10575-N. 

DOT-E 10575... 

Airco Industrial Gases. Murray Hill, 
NJ. 

49 CFR 174.67 (i), 0). Part 107. 
Appendix B. Subpart B. 

10576-N. 

DOT-E 10576... 

Simpson Tacoma Kraft Company, 
Tacoma, WA. 

49 CFR 174.67(i)(j). 



10588-N. 

DOT-E 10588... 

General Electric Company, Wil¬ 
mington, NC. 

49 CFR 173.420. 




10594-N. 

DOT-E 10594... 

U.S. Department of Energy, Wash¬ 
ington. DC. 

49 CFR Parts 172, 173... 




10595-N_ 

DOT-E 10595... 

Allied Universal Corporation, Miami, 
FL 

49 CFR 176.67 (i), (j). Part 107, 
Appendix B, Subpart B. 

10596-N. 

DOT-E 10596... 

Marathon Pipe Line Company, 
Houston, TX. 

49 CFR 173.119.....„ 




10597-N_ 

DOT-E 10597... 

Westinghouse Electric Corporation. 
Pittsburgh, PA. 

Roberts Meter Service Company, 
Longview. TX. 

49 CFR 177.834(1 )(2)(i). 

10599-N. 

DOT-E 10599... 

49 CFR 173.119. 173.304, 173.315.. 

10607-N. 

DOT-E 10607... 

Emergency Technical Services 

49 CFR 173.302(a)__-. 



Corporation, Schaumburg, II. 


10608-N. 

DOT-E 10608... 

HO Advance Chemical Distribu¬ 
tors. Inc., Catossa, OK. 

49 CFR 176.67(»)(j)__ 

10609-N. 

DOT-E 10609... 

Steel Cylinder Manufacturing Ltd., 
Trilbury, Ontario. Canada. 

49 CFR 178.37-4(a), 49 CFR Part 
173(g)(h). 

10610-N _ 

DOT-E 10610... 

Harcros Chemicals. Inc., Kansas 

49 CFR 174.67(j). 



City. KS. 


10610-N. 

DOT-E 10618... 

Hughes Aircraft Company, Los An¬ 

49 CFR 172.101, 173.92_ 



geles, CA. 


10623-N. 

DOT-E 10623... 

U.S. Virgin Island Industrial Gases 
Inc.. SL Thomas, VI. 

49 CFR 172-203. 173.318, 173.32. 
176.76(h), 178 338. 

10639-N. 

DOT-E 10639... 

Atlantic Electric. Pleasantville, NJ. 

49 CFR 179.200-17(a)(b)(iv).. 

10648-N. 

DOT-E 10648... 

Arrow Air, In., Miami, FL. 

49 CFR 172.101, 172.204(c)(3), 
173.27, 175.30(a)(1), 175.320(b). 



10656-N. 

DOT-E 10656... 

Conference of Radiation Control 
Program Dir., Inc., Frankfort. KY. 

49 CFR 107. appendix B. 
172.203(d), 49 CFR Part of Part 
172, Paragraph (1). Subparts C. 
D, E, F, and G, to subpart B. 

10665-N. 

DOT-E 10665... 

General American Transportation 

49 CFR 173.31. 



Corporation. Chicago. IL 



Nature of exemption thereof 


To authorize manufacture, marking and sale of targe, 
collapsible poiyethyfene-ltned woven polypropylene bulk 
bags, having a capacity of approximately 2200 pounds 
each, and top and bottom outlets, for shipment of 
corrosive solid, flammable solids, oxidizers, and poisons 
(Modes 1. 2. 3.) 

To authorize shipment of certain materials described as 
flammable liquid, conosive. n.o.s. (corrosive to skin only) 
and corrosive liquids, n.o.s. in DOT-12865. 12A65 and 
12A80 fiberboard boxes with inside glass bottles having 
a capacity not to exceed one gallon. (Modes 1, 2, 3.) 

To authorize chlonne filled tank cars to stand with unload¬ 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

To authonze the use of tank cars loaded with carbon 
dioxide, refrigerated liquid, to be remotely monitored and 
attached to transfer connections during the unloading 
process. (Mode 2.) 

To authorize chlorine filled tank cars to stand with unload 
ing connections attached during unloading without the 
physical presence of an unloader. (Mode 2.) 

To authonze the shipment of limited quantities of radioac¬ 
tive and corrosive material in 12" ANSI cylinders without 
valve brazing. (Mode 1.) 

To authorize shipment of radioactive matenals, n.o.s. (ura¬ 
nium mill tailings) under special conditions in non-DOT 
specification packages without labeling and placarding 
(Modes 1, 2.) 

To authonze tank cars loaded with chlonne to be remotely 
monitored and attached to transfer connections dunng 
the unloading process. (Mode 2.) 

To authorize the use of three non-DOT specification trailer 
mounted containers described as mechanical displace¬ 
ment meter provers (serial numbers 130, 253, and 140- 
1657-2921), for shipment of a flammable liquid. (Mode 
1 ) 

To authonze the use of cargo heaters when transporting 
flammable liquids or flammable gases. (Mode 1.) 

To authorize the use of a trailer mounted mechanical 
displacement meter prover for transportation of flamma¬ 
ble liquids. (Mode 1.) 

To authorize a one-time shipment for disposal of damaged, 
non-leaking detector tubes containing Boron Tnftuonde 
in PVC salvage cylinder overpacks. (Mode 1) 

To authonze chlonne filled tank cars to stand with connec 
tions attached during unloading without the physical 
presence of an unloader. (Mode 2.) 

To authonze the manufacture, marking and sell of billet 
pierced DOT 3AA cylinders that are made from billets 
which are not inspected by an Independent inspector 
after parting (Modes 1. 2. 3, 4, 5.) 

To authorize chlonne filled tank cars to stand with unload¬ 
ing connectors attached without the physical presence 
of an unloader. (Mode 2.) 

To authonze shipment of the communications satellites 
equipped with nonspillable batteries; a rocket motor, 
class B explosive together with other hazardous materi¬ 
als aboard a cargo aircraft (Mode 4.) 

To authonze the use of vacuum-insulated, non-DOT speci¬ 
fication portable tanks, for transportation of certain non¬ 
flammable cryogenic liquids (Modes 1. 3.) 

To authorize the transportation of non-DOT specification 
tank car tanks which are In conformance with DOT 
Specification 111A60W-1 tank car tanks except for the 
bottom outlet arrangement. (Mode 2.) 

To authonze the transportation of Class A. B, and C 
explosives which are forbidden for shipment by cargo air 
or exceed quantity limitations authorized by cargo air. 
(Modes 1. 2. 4.) 

To authonze shipment of metals and scrap contaminated 
with small amounts of radioactive matenals to be con¬ 
tained in non-DOT specification packaging, without 
regard to marking, labeling, placarding and certain ship¬ 
ping paper requirements. (Modes 1, 2.) 

To authorize DOT-Spedfication 111A100W-1 tank cars 
used in general service which were converted to 
111A100W-2 cars for use in corrosive service to enjoy 
to periodic retest cycles per 49 CFR section 173.21 
table 1 footnote. (Mode 2.) 
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New Exemptions—C ontinued 


Application 

No. 

Exemption Na 

Applicant 

Regulations) affected 

Nature of exemption thereof 

10668-N_ 

DOT-E 10668... 

Cascade Helicopters, Inc. Cash¬ 
mere, WA. 

49 CFR 173.119_ 

To authorize shipment of gasoline, classed as a flammable 
liquid in non-DOT specification cargo tanks, comparable 
to DOT specification MC-306 cargo tanks. (Mode 1.) 




Emergency Exemptions 


Application 

No. 

Exemption No. 

Applicant 

Regulations) affected 

Nature of exemption thereof 

EE 3330-X.. 

DOT-E 3330. 

Babcock and Wilcox Company. 
Lynchburg, VA. 

49 CFR 173.214(b). 173.214(d)_ 

To authorize use of non-DOT specification insulated con¬ 
tainers overpacked in DOT Specification 17C, 17H, or 
37A metal drums, for transportation of certain flammable 
sokd materials (Modes 1. 2.) 

EE 4463-X.. 

DOT-E 4453 — 

Theme* Energy Corporation, 
DaBas. TX. 

49 CFR 172 101, 173.114a(h)(3). 
176.415. 176 83. 

To authorize use of non-DOT specification btA. hopper- 
type tank, for transportation of blasting agent n.o.s., or 
ammonium nitrate-fuel oil mixtures. (Modes 1, 2.) 

EE 4453-X.. 

DOT-E 4453 — 

Buckley Powder Company. Engle¬ 
wood. CO. 

49 CFR 172.101, 173.114a(h)(3L 
176.415, 176 83. 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent, n.o.8., or 
ammonium mtrste-fuei 04 mixtures. (Modes 1. 2.) 

EE 4453-X.. 

DOT-E 4453..... 

Mine Equipment 6 Milt Supply 
Company. Dawson Springs, KY. 

49 CFR 172.101, 173.114a(h)(3), 
176.415, 176 83. 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of fctesting agent n.o.s., or 
ammonium nitrate-fuel oil mixtures. (Modes 1, 2.) 

EE 4453-X.. 

DOT-E 4453 

Buckley Powder Company. Engle¬ 
wood. CO. 

49 CFR 172.101, 173.114a(h)(3), 
176.415. 176.83. 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent n.o a., or 
ammonium nitrate-fuel o4 mixtures. (Modes 1, 2.) 

EE 4453-X.. 

EE 4453-X.. 

DOT-E 4453. 

DOT-E 4453 — 

Eldorado Chemical Company. St. 
Louiad. MO. 

Jertco Services. Inc., kxfcanofa. IA .... 

49 CFR 172.101. 173.114a(h)(3), 

176.415. 176.83. 

49 CFR 172.101, 173.1 t4a<hH3), 

176.415, 176.83. 

To authorize use of noo-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent, n.o.s., or 
ammonium nitrate-fuel od mixtures (Modes 1, 2.) 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent, rvo.s., or 
ammonium nitrate-fuel od mixtures. (Modes 1. 2) 

EE 4453-X.. 

DOT-E 4453 — 

Mine Equipment A Mill Supply 
Company. Dawson Spring, KY. 

49 CFR 172.101. 173.114a(h)(3). 
176.415. 176.83. 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent, n.o.s., or 
ammonium nitrate-fuel oil mixtures (Modes 1. 2.) 

EE 4453-X . 

DOT-E 4453 _ 

Gibson Explosive Products. Duf- 
field, VA. 

49 CFR 172.101. 173.114a(h)(3). 
176.415. 176.83. 

To authorize use of non-DOT specification bulk, hopper- 
type tank, for transportation of blasting agent, n.o.s., or 
ammonium nitrate-fuel o4 mixtures. (Modes 1, 2.) 

EE 5206-X.. 

DOT-E 5206.. .. 

Geenen Explosives, Inc.. Kau- 
kauna. Wl. 

49 CFR 173.114a___ 

To authorize privately operated bulk hopper-type units, for 
transportation of blasting agents. (Mcde 1.) 

EE 5206-X . 

DOT-E 5206..... 

KESCO. Inc.. Adrian. PA___ 

49 CFR 173.114a_ 

To authorize pnvatefy operated bulk hopper-type units, for 
transportation of blasting agents. (Mode 1.) 

EE 6016-X.. 

DOT-E 6016 _ 

Langdon Oxygen Company. Texar¬ 
kana. TX. 

49 CFR 173.315(a)_ -.. 

To authorize shipment of liquid oxygen, nitrogen, and 
argon in non-DOT specification portable tanks. (Mode 1.) 

EE 6016-X.. 

DOT-E 6016 _ 

Langdon Oxygen Company. Texar¬ 
kana. TX 

49 CFR 173.315(a).. 

To authorize shipment of liquid oxygen, nitrogen, and 
argon In non-DOT specification portable tanks. (Mode 1.) 

EE 6016-X .. 

DOT-E 6016_ 

We»ler Welding Company. Incorpo¬ 
rated. Dayton. OH. 

49 CFR 173.315(a).-.. 

To authorize shipment of liquid oxygen, nitrogen, and 
argon in non-DOT specification portable tanks. (Mode 1.) 

EE 6016-X... 

DOT-E 6016_ 

Weiter Welding Company. Inc.. _ 

49 CFR 173.315(a)..... 

To authorize shipment of liquid oxygen, nitrogen, and 
argon in non-DOT specification portable tanks. (Mode 1.) 

EE 6267-X... 

DOT-E 6267_ 

Berry Plastics, Inc., Evansville, IN. 

49 CFR 173.154. 173.217(a).. 

To authorize use of DOT Specification 12B corrugated 
fiberboard boxes with inside polyethylene bottles and 
non-DOT specification double-faced fiberboard boxes, 
for transportation of certain oxidizing materials (Modes 
1. 2. 3.) 

To authorize use of non-OOT specification polyethylene 
bottles, packed inside a Ngh density polyethylene bo*, 
for transportation of certain corrosive liquids. (Mode 1.) 

EE 6614-X... 

DOT-E 6614_ 

Abcana Chemical Company. El 
Cajon, CA. 

49 CFR 173.2630X28). 

173.2770X6). 

EE 6614-X.. 

DOT-E 6614_ 

Con Cental Chemical Company. 
Sacramento, CA. 

49 CFR 173.2630X28). 

173.2770X6). 

To authorize use of non-DOT specification polyethylene 
bottles, packed inside a high density polyethylene box. 
for transportation of certain corrosive liquids. (Mode 1) 

EE 6614-X... 

DOT-E 6614_ 

Abcana Industries, El Cajon, CA_ 

49 CFR 173.2630X28), 

173 277(a)(6). 

To authorize use of non-OOT specification polyethylene 
bottles, packed inside a high density polyethylene box. 
lor transportation ol certain corrosive liquids. (Mode 1.) 

EE 6614-X... 

DOT-E 6614 _ 

ABCANA Industries___ 

49 CFR 173.2630X28) 

173 277(a)(6)- 

To authorize use of non-DOT specification polyethylene 
bottles, packed inside a high density polyethylene bo*, 
lor transportation of certain corrosive liquids. (Mode 1.) 

EE 6614-X.. 

DOT-E 6614 _ 

Bison Laboratories. Inc., Buffalo. 
NY. 

49 CFR 173.2630X28) 

173.277(a)(6). 

To authorize use of non-DOT specification polyethylene 
bottles, packed Inside a high density polyethylene box. 
lor transportation of certain corrosive liquids. (Mode 1.) 

EE 6614-X.. 

DOT-E 6614. 

Abcana Industries. El Cajon. CA. 

49 CFR 1732630X26) 

173.277(a)(6). 

To authorize use of non-DOT specification polyethylene 
bottles, packed inside a high density polyethylene bo*. 
tor transportation of certain corrosive liquids. (Mode 1.) 

EE 6614-X... 

DOT-E 6614. 

Bison Laboratories. Inc., Buffalo. 
NY. 

49 CFR 173.2630X28) 

173.277(a)(6). 

Authorize use of non-OOT specification polyethylene bot¬ 
tles. packed inside a high density polyethylene box, tor 
transportation ol certain corrosive liquids. (Mode 1.) 
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Exemption No. 
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Nature of exemption thereof 

EE 6670-X... 

DOT-E 6670. 

Airco Electronic Gases. Riverton. 
NJ. 

• : 

49 CFR 173.301(d), 173.302... 

To authorize shipment of tetrafluoromethane. in DOT 
Specification 3A2400, 3AA2400. 3AX2400 and 

3AAX2400 cylinders (Mode 1.) 

EE 6752 

DOT-E 6752_ 

Ausimont USA, Inc., Morristown. 
NJ. 

49 CFR 173.301(d)(3) 

173.304(a)(2). 

To become a party to exemption 6752. (Modes 1. 2. 3.) 

EE 6805-P.., 

DOT-E 6805_ 

A k Products and Chemicals. Inc., 
Allentown. PA. 

49 CFR 173.301(d). 173.302(a)(3). 

To become a party to exemption 6805. (Mode 1.) 

EE 6874-X... 

DOT-E 6874_ 

Mrtsui & Company (USA). New 
York. NY. 

49 CFR 172.101, 173.370(a)(13). 

To authorize transport of sodium and potassium cyanides 
in non-OOT specification wooden boxes. (Modes 1. 2, 
3) 

To authonze transport of sodium and potassium cyanides 
in non-DOT specification wooden boxes. (Modes 1. 2. 
3.) 

EE 6874-X... 

DOT-E 6874 — 

Mining Services International Cor¬ 
poration, (MSI) Salt Lake City, 
UT. 

49 CFR 172.101, 173.370(a)(13). 

EE 6874-X... 

DOT-E 6874.—. 

Harcros, Inc., Kansas City. KS. 

49 CFR 172.101. 173.370(a)(13)_ 

To authonze transport of sodium and potassium cyanides 
in non-DOT specification wooden boxes. (Modes 1, 2, 3.) 

EE 6874-X... 

DOT-E 6874_ 

Goldstone Supply Corp., Sparks. 
NV. 

49 CFR 172101. 173.370(a)(13). 

To authonze transport of sodium and potassium cyanides 
In non-DOT specification wooden boxes. (Modes 1. 2. 3.) 

EE 6874-X... 

DOT-E 6874. 

Harcros, Inc., Kansas City. KS... 

49 CFR 172.101, 173.370(a>(13). 

To authorize transport of sodium and potassium cyanides 
in non-DOT specification wooden boxes. (Modes 1. 2. 
3) 

To become a party to exemption 6874. (Modes 1, 2. 3.) 

EE 6874-P.. 

DOT-E 6874.... 

Synergistic Performance Corpora¬ 
tion, Emeryville. CA. 

49 CFR 172.101, 173.370(a)(13). 

EE 6971-X.. 

DOT-E 6971.... 

Alltech Associates, Inc., Deerfield, 
IL 

49 CFR Parts 100-199 . 

To authonze transport of small quantities of reagent 
chemicals in inside glass bottles packed in metal boxes, 
overpacked m a strong wooden or fiberboard box 
(Modes 1,2, 3. 4.) 

EE 6971-X.. 

DOT-E 6971 . 

Alltech Associates. Deerfield. IL. 

49 CFR Parts 100-199. 

To authonze transport of small quantities of reagent 
chemicals tn inside glass bottles packed in metaJ boxes, 
overpacked in a strong wooden or fiberboard box. 
(Modes 1. 2, 3, 4.) 

EE 6971-X.. 

DOT-E 6971 ... 

Alltech Associates. Deerfield. II_ 

49 CFR Parts 100-199 ___ 

To authonze transport of small quantities of reagent 
chemicals tn inside glass bottles packed in metal boxes, 
overpacked in a strong wooden or fiberboard box 
(Modes 1. 2. 3. 4.) 

EE 7051-X.. 

DOT-E 7051..... 

Advanced Research Chemicals. 
Inc.. Catoosa. OK. 

49 CFR 173.246(a). 175.3. 

To authonze use of non-DOT specification Teflon bottles 
overpacked with either a DOT Specification 12A or 12B 
fiberboard box to transport a corrosive liquid. (Modes 1, 

4) 

To authorize shipment of batteries containing lithium and 
other matenals. classed as flammable solid. (Modes 1, 
2. 3. 4.) 

To authonze shipment of batteries containing lithium and 
other materials, classed as flammable solid. (Modes 1, 
2. 3. 4.) 

To authonze shipment of batteries containing lithium and 
other materials, classed as flammable solid. (Modes 1. 
2. 3. 4.) 

To authorize shipment of battenes containing lithium and 
other materials, classed as flammable solid. (Modes 1, 
2. 3. 4) 

To authonze shipment of batteries containing lithium and 
other materials, classed as flammable solid. (Modes 1, 
2. 3. 4.) 

EE 7052-X.. 

DOT-E 7052.... 

American Meter Company. Phila¬ 
delphia. PA. 

49 CFR 172.101, 172.400, 175.3 _ 

EE 7052-X.. 

DOT-E 7052. 

Tauber Electronics. Inc., San 
Diego, CA. 

49 CFR 172.101. 172.400, 175.3. 

EE 7052-X.. 

DOT-E 7052.... 

Wildlife Materials. Inc., Carbondale. 
IL 

49 CFR 172.101, 172.400. 175.3 . 

EE 7052-X.. 

DOT-E 7052. 

Smith Industries, formerly Lear 
Siegler. Inc., Grand Rapids. Ml. 

49 CFR 172.101, 172.400, 175.3. 

EE 7052-X.. 

DOT-E 7052... 

Computer Components Corpora¬ 
tion. Dallas. TX. 

49 CFR 172.101, 172.400. 175.3. 

EE 7052-X.. 

DOT-E 7052 

Fairchild Defense, Germantown, 
MD. 

49 CFR 172.101, 172.400, 175.3. 

To authonze shipment of batteries containing kthium and 
other materials, classed as flammable solid. (Modes 1. 
2. 3. 4.) 

To authorize shipment of battenes containing lithium and 
other matenals. classed as flammable so!*! (Modes 1. 
2. 3. 4.) 

To authonze shipment of battenes containing Hm»um and 
other matenals. classed as flammable solid (Modes 1. 
2, 3. 4.) 

To authonze shipment of batteries containing lithium and 
other matenals. classed as flammable solid. (Modes 1, 
2. 3. 4.) 

To authonze shipment of batteries containing lithium and 
other materials, classed as flammable solid (Modes 1. 
2. 3. 4) 

To authorize shipment of battenes containing lithium and 
other materials, classed as flammable solid. (Modes 1. 
2. 3. 4.) 

To become a party to exemption 7052. (Modes 1. 2, 3, 4.) 

EE 7052-X.. 

DOT-E 7052. 

Tauber Electronics, Inc., San 
Diego. CA. 

49 CFR 172.101. 172.400, 175.3. 

EE 7052-X.. 

DOT-E 7052. 

Honeywell. Inc —Defense Avionics 
Systems Div., Albuquerque. NM. 

49 CFR 172.101, 172.400, 175.3 ..... 

EE 7052-X.. 

DOT-E 7052. 

Wildlife Materials. Inc.. Carbondale. 
IL. 

49 CFR 172.101, 172.400, 175.3. 

EE 7052-X.. 

DOT-E 7052. 

Fairchild Defense. Germantown. 
MD. 

49 CFR 172.101, 172.400, 175.3. 

EE 7052-X.. 

DOT-E 7052. 

Smith Industries, (formerly Lear 
Siegler). Grand Rapids, Ml. 

49 CFR 172.101, 172.400. 175.3. 

EE 7052-P.. 

DOT-E 7052..... 

Advanced Telemetry Systems, Inc., 
Isanti. Ml. 

49 CFR 172.101, 172.400. 175.3. 

EE 7052-P.. 

DOT-E 7052. 

Household Data Service (HDS). 
Reston, VA. 

49 CFR 172.101, 172.400, 175.3. 

To become a party to exemption 7052. (Modes 1, 2. 3, 4.) 


i 
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Emergency Exemptions— -Continued 


Application 

No. 


Exemption No. 


Applicant 


EE 7476-X.. 

EE 7616-X .. 

EE 7735-X 

EE 7774-X.. 
EE 7808-X.. 

EE 7834-X- 

EE 7834-X. 

EE 7834-X. 

EE 7887-X. 

EE 8006-X. 

EE 8127-X. 

EE 8151-X. 

EE 8214-P.. 
EE 8214-X.. 

EE 8214-X. 

EE 8214-X.. 

EE 8214-X 

EE 8214-X 

EE 8236-P.. 
EE 8236-X.. 

EE 8236-X.. 

EE 8273-P 
EE 8273-P.. 
EE 8390-X 

EE 8426-X 


DOT-E 7476 

DOT-E 7616. 

DOT-E 7735. 


DOT-E 7774 
DOT-E 7808. 


DOT-E 7834.... 

DOT-E 7834.... 

DOT-E 7834... 

DOT-E 7887... 

DOT-E 8006... 


Thompson Tank and Manufacturing 
Company. Long Beach. CA. 


Kansas City Southern Railway 
Company & Subsidiane. Kansas 
City. MO. 

Northern American Packaging Cor¬ 
poration. Danbury. CT. 

Pipe Recovery Systems. Incorpo¬ 
rated. Houston. TX. 

Waterbury Companies. Inc.. Water- 
bury. CT. 


Magnaflux Corporation. Chicago. IL 
Magnaflux Corporation, Chicago. IL 
Magnaflux. Chicago, IL. 


DOT-E 8127.. 

DOT-E 8151.. 

DOT-E 8214.. 
DOT-E 8214 .. 

DOT-E 8214. 

DOT-E 8214.. 

DOT-E 8214. 

DOT-E 8214. 


DOT-E 8236 . .. 
DOT-E 8236.... 


DOT-E 8236. 


DOT-E 8273.... 
DOT-E 8273 .... 
DOT-E 8390 ... 


DOT-E 8426. 


Vulcan Systems. Inc.. Colorado 
Springs. CO. 

Strombecker Corporation, Chicago, 
IL 


Societe National des Poudres et 
Exptosifs. (SNPE) Bergerac. 
France. 

Ropak West, Inc., La Mirada, CA.... 


Ford Motor Company. Dearborn. 
Ml. 

Toyota Motor Sales, Inc., Torrance, 
CA. 

Toyota Motor Safes, U.S.A.. Inc., 
Torrance, CA. 

Mazada Motor of America, Inc., 
Irvine. CA. 

Mitsubishi Motor Sales of Amenca. 
Inc., Cypress. CA. 

Mazda Motor of America. Inc., 

Irvine CA. 

Ford Motor Company. Dearborn, 
Ml. 

Mazda Motor of America, Inc., 

Irvine CA. 

Mazda Motor of America. Inc.. 

Irvine CA. 

Mazda Motor of Amenca. Inc.. 

Irvine. CA. 

Mazda (North America), Inc.. Flat 
Rock, Ml. 

Texas Instruments. Inc., Dallas. TX.. 


Ancon Environmental Services. 
Wilmington. CA. 


Regulation(s) affected 


Nature of exemption thereof 


49 CFR 173.119(a). 173.119(m). 
173.245(a). 173.346(a). 170.340- 
7, 178.340-8(C). 178.342-5. 

178.343-5. 


To authorize manufacture, marking and sale of non-DOT 
specification cargo tanks designed and constructed in 
full compliance with DOT Specification MC-307 or MC- 
312 with certain exceptions, for transportation of flam¬ 
mable, corrosive and poisonous waste materials. (Mode 
1 ) 


49 CFR 172.200(a). 172.204(a). 
172.204(d), 174.12. 174.24(a). 
174.25(b)(2), 174.3. 

49 CFR 173.119, 173.264(a). 

173.272(g). 173.346, 173.358. 

173.359. 

49 CFR 173.246. 175.3.-..- ... 

49 CFR 173.304. 175.3, 178.33a . 


49 CFR 173.306(b)(4), 175.3 -« 


49 CFR 173.306(b)(4). 175.3 


To authorize carrier to certify the shipping papers on 
behalf of the shipper when transporting certain hazard¬ 
ous materials by rail. (Mode 2.) 

To authorize manufacture, marking and sale of DOT Speci¬ 
fication 34 containers, for shipment of flammable liquids 
and corrosive materials. (Modes 1. 2, 3.) 

To authorize shipment of bromine trifluonde in norv-DOT 
specification cylinders. (Modes 1. 2. 4.) 

To authorize shipment of insecticides and liquetied gas 
mixtures, in inside nonrefillable aluminum containers 
comparable to DOT Specification 20 cylinders equipped 
with integral pressure relief system. (Modes 1. 2. 3. 4.) 

To authorize transport of nonliquefied sulfur hexafluoride in 
certain X-ray machines, overpacked in strong wooden or 
fiberboard boxes. (Modes 1. 2. 3. 4, 5.) 

To authorize transport of nonliquefied sulfur hexafluoride in 
certain X-ray machines, overpacked in strong wooden or 


49 CFR 173.306(b)(4), 175.3 


49 CFR 172.101. 173.111, 175.3. 
Part 107, Appendix B. 

49 CFR 172.400(a). 172 504 Table 

2 . 


fiberboard boxes. (Modes 1. 2, 3, 4 , 5.) 

To authorize transport of nonliquefied sulfur hexafluoride in 
certain X-ray machines, overpacked in strong wooden or 
fiberboard boxes. (Modes 1. 2. 3. 4. 5.) 

Authorizes the shipment of packages of toy propellant 
devices as an ORM-D material and excepted from 
labeling requirements. (Modes 1, 2. 3. 4. 5.) 

To authorize transport of unlabeled packages of toy paper 
or plastic caps complying with the requirements of 
173.100(p) and 173.109, in motor vehicles with placards, 
when the gross weight of the caps is 1000 pounds or 


49 CFR 171.12(d), 173.127, 

173.134, 173.224. 


more. (Mode 1.) 

To authorize use of a non-DOT specification fiberboard 
drum, for shipment of wet nitrocellulose. (Modes 1, 2, 3.) 


49 CFR 178.19. Part 173, Subparts 
D. and F. 

49 CFR 171.11 (see paragraph 
8d). 173.153, 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8.d), 173.153, 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8.d). 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8.d.), 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8 d). 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8d.). 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8.(1), 173.153, 173.154. 175.3. 

49 CFR 171.11 (see paragraph 

8d). 173.153, 173.154, 175.3. 

49 CFR 171.11 (3ee paragraph 

8.d), 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

8.d). 173.153. 173.154, 175.3. 

49 CFR 171.11 (see paragraph 

0.d). 173.153, 173.154, 175.3. 

49 CFR 173.272. 178.210. 173.24a .. 


49 CFR 173.119(a). (m). 

173.245(a). 173.346(a). 178.340- 
7. 178.342-5, 178.343-5. 


To authorize shipment of liquid hazardous materials, in 
non-DOT specification removable head polyethylene 
drums. (Modes 1. 2, 3.) 

To become a party to exemption 8214. (Modes 1. 2. 3. 4.) 

To authorize transport of inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1. 2. 3. 4 .) 

To authorize transport of inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1. 2. 3. 4.) 

To authorize transport of inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1. 2, 3. 4 .) 

To authorize transport of inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1. 2. 3, 4 .) 

To authorize transport of inflators and modules in passive 
restraint systems used in automobiles as flammable 
solids, n.o.s. (Modes 1. 2. 3, 4.) 

To become a party to exemption 8236 (Modes 1. 2. 3. 4.) 

To authorize transport of a passive restraint system, and 
the inflator therefore, containing a dass B explosive as a 
flammable solid. 

To authorize transport of a passive restraint system, and 
the inflator therefore, containing a class B explosive as a 
flammable solid. (Modes 1. 2, 3, 4.) 

To become a party to exemption 8273. (Modes 1. 2. 3. 4.) 

To become a party to exemption 8273. (Modes 1. 2. 3. 4.) 

Authorizes the shipment of 95 percent—90 percent sulfuric 
acid In DOT Specification 2E polyethylene bottles over¬ 
packed in DOT Specification 12A80 fiberboard boxes. 
(Mode 1.) 

To authorize manufacture, marking and sale of non-DOT 
specification cargo tanks complying with DOT Specifica¬ 
tion MC-307/312 with certain exceptions, for transporta¬ 
tion of liquid and semi-solid waste materials. (Mooe 1.) 
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Emergency Exemptions— Continued 


Application 

No. 

Exemption No 

Applicant 

Regulations) affected 

Nature of exemption thereof 

EE8426-X.. 

OOT-E 8426.— 

Rich-Sand Service Company. 
Santa Marta. CA 

49 CFR 173.419(aL (m). 

173.245(a), 172846(a). 178.340- 
7. 178842-5. 178.343-5 

To authorize manufacture, marking and sale of non-DOT 
specification cargo tanks complying with DOT Specifica¬ 
tion MC-307/312 with certain exceptions, for transporta¬ 
tion of liquid and semi-solid waste materials. (Mode 1.) 

EE8451-P.. 

OOT-E 8454 

Day 4 Zimmerman. *nc.. Long Star 
Division, Texarkana. TX. 

49CFR 173.65, 173.86(e). 175.3 . 

To become a party to exemption 8451. (Modes 1. 2. 4.) 

EE 845t-X.. 

OOT-E 84S1 — i 

Morton international. Odgen. LIT_ 4 

49 CFR 173.65. 173.86(e). 1758..... 

To authorize transport of not more man 25 grams of Tiigh 
explosives and pyrotechnic material in a specified ship¬ 
ping container, classed as Class C explosive. (Modes 1 . 
2 . 44 

To authorize use of non-DOT specification cargo tanks and 
DOT Specification MC-306. MC-306. MC-307. or MC- 
312 stainless steel cargo tanks, to transport blasting 
agent. (Modes 1.34 

EE 8453-X.. 

OOT-E 8453 _! 

€1 Dorado Chemical Company. St. 
Louis. MO 

49 CFR 173.114a..-.! 

EE 8518-X.. 

OOT-E 8518...- 

Universal Engineering. Inc. Beni- • 
da. CA. 

49 CFR 473.119(a). (m), 

173.245(a). 173.346(a). 178.340- 
7, 178.342-5, 178.343-5. 

To authorize use of non-DOT specification cargo tanks 
designed and constructed in TuH compliance with DOT 
Specification MC-307 or MC-312 except for bottom 
outlet valve variations, for transportation of flammable 
liquids or corrosive or poison B materials (Mode 14 

EE 8518-X. 

OOT-E 8518—, 

GSX Services of California. Inc., 
Martinez, CA. 

49 CFR 173.119(a). (m), 

173.245(a), 173.346(a). 178.340- 
7. 178842-5, 178843-5 

To authorize use of non-DOT specification cargo tanks 
designed and constructed in full compliance with DOT 
Specification MC-307 or MC-312 except for bottom 
outlet valve variations, lor transportation of flammable 
liquids or corrosive or poison B materials. (Mode 1 .) 

EE 8518-X.. 

OOT-E 8518—, 

Gallighen. Inc.. Ventura. CA. 

49 CFR 473.449(a). <m), 

173245(a). 173.346(a), 178340- 
7, 178.342-5. 178.343-5. 

To authorize use of non-DOT specification cargo tanks 
designed and constructed In fun compliance with DOT 
Specification MC-307 or MC-312 except for bottom 
outlet valve venations, for transportation of flammable 
liquids or corrosive or poison B materials (Mode 14 

EE 8518-X.. 

OOT-E 8518 — 

Speeds Oil Tool Service. Inc.. 
Santa Mane. CA 

49 CFR 173.119(a), (m), 

173.245(a). 173.346(a). 178840- 
7, 178.342-5. 178.343-5. 

To authorize use of non-DOT specification cargo tanks 
designed and constructed in full compliance with DOT 
Specification MC-307 or MC-312 except for "bottom 
outlet valve variations, for transportation of flammable 
liquids or corrosive or poison B materials. (Mode 1.) 

EE 6519-X.. 

DOT-E 8519..... 

Polish Ocean Lines. Gdynia. 
Poland 

49 CFR 176.905(L).. 

To authorize stowage of motor vehicles with their fuel 
tanks containing gasoline, classed as a flammable kquid. 
in the same cargo compartment with other hazardous 
materials on specially equipped roll-on/roll-off cargo ves¬ 
sels. (Mode 14 

EE 8554-xJ 

OOT-E 8554—! 

Amos L Dolby Company. Corsica. 

PA. 

49 CFR 173.114a. 173.154. 173.93. 

To authorize transport of propellant explosives, blasting 
agents and oxidizers. In a DOT Specification MC-306. 
MC-307 and MC-312 cargo tanks. (Modes 1.3.) 

EE 8554-X.. 1 

DOT-E 8554 . .. 

Ramac Explosives of Pennsylvania. 
Incorporation Allentown. PA. 

49 CFR 473.114a. T73.154. 173.93 .! 

To authorize transport of propellant explosives, blasting 
agents and oxidizers, in a DOT Specification MC-306. 
MC-307 and MC-312 cargo tanks. (Modes 1. 3.) 

EE 8554-P.! 

DOT-E 8554. J 

Mt. State 8it Service, Jnc.. Morgan¬ 
town. WV. 

49 CFR 173.114a. 173.154, 173.93.. 

To become a party to exemption 8554. (Modes 1. 3.) 

EE 8554-X.. 

DOT-E 8554...- 

Gaenen Explosives. Inc.. Kaukan- 
una. Wl. 

49 CFR 473.114a, 173.154,173.93.. 

To authorize transport of propellant explosives, blasting 
agents and oxidizers, in a DOT Specification MC-306. 
MC-307 and MC-312 cargo tanks. (Modes 4. 3.) 

EE 8554-X. 

OOT-E 8554..... 

Olson Explosives. Inc.. Deborah, IAJ 

49 CFR 473.114a. 173.154.173.93 J 

To authonze shipment of batteries containing lithium and 
other materials, classed as flammable solid. (Modes 1. 
34 

To become a party ol exemption 8554. (Modes 1. 3.) 

EE 8554-P.! 

OOT-E 8554.. J 

Woodard Explosives, 4nc.. Albu¬ 
querque. NM. 

49 CFR 173.444a. 17X154. 173.93.! 

EE 8554-X.. 

OOT-E 8554 

Oteon Explosives. Inc., Decorah. iA„ 

49 CFR 173.114a. 47X154. 17383 .. 

To authorize transport of propellant explosives. Wasting 
agents and oxidizers, in a DOT Specification MC-306. 
MC-307 and MC-312 cargo tanks (Modes 1. 3.) 

EE 8554-JC 

OOT-E 8554—! 

Geenen Explosives. Inc.. Kau- 
kauna, Wl. 

49 CFR 17X114a. 17X154. 17383.. 

To authorize transport of propellant explosives, blasting 
agents and oxidizers, in a DOT Specification MC-306. 
MC-307 and MC-312 cargo tanks (Modes 1. 34 

EE 8554-X.. 

OOT-E 8554 — 

Olson Explosives, inc- Decor ah, IA- 

49 CFR 173.144a. 173.154. 17383.: 

Authorizes the transport of propellant explosives and blast¬ 
ing agents, in DOT Specification MC-306. MC-307. and 
MC-312 cargo tanks. (Modes 1. 8). 

EE 8582-X., 

OOT-E 8582_ 

Kansas City Southern Railway 
Company. Kansas City. MO. 

49 CFR Parts 400-177-.. ! 

To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as non-regulated rail earner equip¬ 
ment (Mode 14 . 

EE 6582-OC 

DOT-E 8582__ 

The Iowa Northern Railway Com¬ 
pany. Greene. IA. 

49 CFR Paris 100-177__ 

To authonzes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crows as non-regulated rail earner equip¬ 
ment (Mode 1). 

EE 8582-P.! 

DOT-E 8582.™. 

Toleco. Peona, & Western Railway 
Corproation East, Peoria. IL 

49 CFR Parts 100-177. 

To become a party to exemption 8582 (Mode 1). 

EE 8582-X.. 

OOT-E 6582—. 

Iowa Interstate Railroad. Iowa City. 
IA. ( 

49 CFR Parts 100-477.— 

To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as non-regulated rail carrier equip¬ 
ment. (Mode 1). 
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Emergency Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Regulation(s) affected 

EE 8582-X.. 

DOT-E 8582 . 

The Kansas City Southern Railway 
Company. Kansas City. MO. 

49 CFR Parts 100-177... 

EE 8582-P.. 

DOT-E 8582. 

Montana Rail Link, Inc., Missoula, 

MT. 

49 CFR Parts 100-177_ 

EE 8582-X.. 

DOT-E 8582. 

Iowa Interstate Railroad. Ltd., Iowa 
City, IA. 

49 CFR Parts 100-177_ 

EE 8582-X.. 

DOT-E 8582. 

Kansas City Southern Railway 
Company. Kansas City. MO. 

49 CFR Parts 100-177.:. 

EE 8582-X.. 

DOT-E 8582 .... 

Iowa Interstate Railroad. Ltd., Iowa 
City, IA. 

49 CFR Parts 100-177 .. 

EE 8620-X.. 

DOT-E 8620. 

Polar Tank Trailers. Inc., Holding- 
ford, MN. 

49 CFR 173.199(a). (m). 

173.245(a). 173.346(a). 178.340- 
7, 178.342-5, 178.343-5. 

EE 8626-P 

DOT-E 8626.... 

PRETREAT. Inc., Midland, TX. 

49 CFR 173.2459(a). 

EE 8627-X.. 

DOT-E 8627. 

Ancor Services. Inc.. Kilgore, TX. 

49 CFR 173.119, 173.245. 178.253.. 

EE 8627-X.. 

DOT-E 8627. 

ANCOR Services, Inc., Kilgore. TX... 

49 CFR 173.119, 173.245. 178.253.. 

EE 8627-X.. 

DOT-E 8627. 

Ancor Services, Inc.. Kilgore, TX. 

49 CFR 173.119. 173.245. 178.253.. 

EE 8627-P.. 

DOT-E 8627..... 

Chemical Consultants. Inc.. Gillette. 
WY. 

49 CFR 173.119, 173.245. 178.253.. 

EE 8723-X.. 

DOT-E 8723 ...... 

Dama Incorporated. Roanoke, VA. 

49 CFR 172.101. 173.114a(h)(3). 
173.154. 176.415. 176.83. 

EE 8723-P.. 

DOT-E 8723 ..... 

Econex Incorporated, Wheaton, IL.,.. 

49 CFR 172.101. 173.114a(h)(3). 
173.154. 176.415, 176.83. 

EE 8878-X.. 

DOT-E 8878 ..... 

Preussag Pure Metals GmbH, Larv 
gelsheim. West Germany. 

49 CFR 173.245....... 

EE 8937-X.. 

DOT-E 8937. 

Spectrulite Consortium, Inc., Madi¬ 
son, IL 

49 CFR 173.178. 

EE 8937-X.. 

DOT-E 8937 . 

Spectrulite Consortium, Inc,. Madi¬ 
son, IL 

49 CFR 173.178. 

EE 8938-X.. 

DOT-E 8938. 

Cryogenic Services Incorporated, 
Canton, GA. 

49 CFR 173.304(a)(2). 173.316(a). 
175.3. 

EE 8956-X.. 

DOT-E 8956. 

Clif Mock Company, Conroe. TX. 

49 CFR 173.119. 173.302(a)(1). 
173.304(a)(1). 173.304(b)(1). 

175.3. 178.42. 

EE 8966-P.. 

DOT-E 8966. 

Hasa Inc.. Santa Clarita. CA. 

49 CFR 173.263(a)(15), 

173.277(a)(1), 178.205. 

EE 8988-X.. 

DOT-E 8988. 

Baker Sand Control. Houston. TX. 

49 CFR 172.101, 173.110. 173.80. 
17530. 

EE 9019-X.. 

DOT-E 9019. 

Completion Services. Inc., Lafay¬ 
ette. LA. 

49 CFR 173.119, 173.125, 

173.263, 173.264. 173.277. 46 
CFR 64 9. 

EE 9061-X.. 

DOT-E 9061 . 

Leonard Joseph Co.. & Safesport 
Manufacturing. Co. Denver. CO. 

49 CFR 172.504, 173.178. 

EE 9063-X.. 

DOT-E 9063. 

Hoechst Akuengesellschaft, Frank¬ 
furt, West Germany. 

49 CFR 173.315. 178.245__ 


Nature of exemption thereof 


To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as non-regulated rail carrier equip¬ 
ment (Mode 1). 

To become a party to exemption 8582 (Mode 1). 

To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as non-regulated rail carrier equip¬ 
ment (Mode 1). 

To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as non-regulated rail carrier equip¬ 
ment (Mode 1). 

To authorizes transportation of railway track torpedoes and 
fusees packed in metal kits, in motor vehicles by railroad 
maintenance crews as nonregulated rad earner equip¬ 
ment (Mode 1). 

To authorizes manufacture, marking and sale of non DOT 
specification cargo tanks complying generally with DOT 
Specification MG-307/MC-312 except for bottom outlet 
valve variations for transportation of flammable or corro¬ 
sive waste liquids or semi-soUds. (Mode 1). 

To become a party to exemption 8626 (Mode 1). 

To authorizes use of six non-DOT specification portable 
tanks manifolded together within a frame and securely 
mounted on a truck chassis, for transportation of flam¬ 
mable and corrosive liquids (Mode 1). 

To authorizes use of six non-DOT specification portable 
tanks manifolded together within a frame and securely 
mounted on a truck chassis, for transportation of flam¬ 
mable and corrosive liquids (Mode 1). 

To authorize use of six non-DOT specification portable 
tanks manifolded together with a frame and securely 
mounted on a truck chassis, for transportation of flam¬ 
mable and corrosive liquids. (Mode 1) 

To become a party to exemption 8627 (Mode 1.) 

To authorize use of non-DOT specification motor vehicles 
and portable tanks, for bulk shipment of certain blasting 
agents. (Modes 1. 2.) 

To become a party to exemption 8723 (Modes 1. 2.) 

To authorize shipment of germanium tetrachloride, corro¬ 
sive liquid, n o s., in glass containers of less than 3 
gallon capacity, surrounded by verrrwculite placed in a 
cylindrical steel overpack, packed six to a compartment- 
ed wooden box. (Mode 1.) 

To authorize shipment of coated magnesium granules in 
collapsible polyethylene-lined, woven polypropylene bags 
having a capacity of approximately 2000 pounds each. 
(Modes 1. 2. 3.) 

To authonze shipment of coated magnesium granules in 
collapsible polyethylene-lined, woven polypropylene bags 
having a capacity of approximately 2000 pounds each. 
(Modes 1.2. 3.) 

To authonze manufacture, marking and sale of DOT Speci¬ 
fication 4L welded cylinders, for transportation of non¬ 
flammable gases. (Modes 1. 2. 3. 4.) 

To manufacture, mark and sell certain steel cylinders for 
transporting samples of liquefied petroleum gas. oil well 
natural gas. and other petroleum hydrocarbon gases or 
liquids. (Modes 1. 3, 4.) 

To become a party to exemption 8966 (Mode 1.) 

To authorize transport of charged oil well guns as Class C 
explosive when the net weight of explosive material in 
the vehicle or vessel does not exceed 200 pounds. 
(Modes 1. 3. 4.) 

To authorize use of a marine portable tank, for transporta¬ 
tion of certain flammable and corrosive liquids. (Mode 1.) 

To authonze shipment of small quantity of a flammable 
solid labeled Flammable Solid and Dangerous When 
Wet but without a Flammable Solid W placard on the 
vehicle. (Modes 1. 2.) 

To authorize use of non-DOT specification IMO Type 5 
portable tanks, for transportation of non-flammable com¬ 
pressed gases. (Modes 1. 2, 3.) 
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Emergency Exemptions— Continued 


Application 

No. 

Exemption No 

Applicant 

Regutetionfs) affected 

Nature of exemption thereof 

EE9220-X. 

OOT-E 9220 ... 

Custom Packaging Systems. Inc.. 
Manistee. Ml. 

49 CFR 173.182. 173.217, 

173 245b. 

To authonze manufacture, marking and sale -Of non-OOT 
specification collapsible flexible bag. disposable bulk 
container, for transportation of corrosive solids and oxi¬ 
dizers. (Modes 1. 2. 3.) 

EE 9275-P.. 

OOT-E 9275...J 

Brigade International. Manasquan. 
NJ. 

49 *CFR Paris 100-199 .. J 

To become a party to exemption S275 (Modes 1. 2. 3. 4. 
54 

EE 9332-X, 

OOT-E 9332 .J 

Johnson Matthey Company West 
Chester. PA. 

49 CFR 172101.173.150.175.3.: 

To authorize transport of a solid explosive dissolved in an 
ammonia solution as a flammable solid, in DOT Specifi¬ 
cation 34 polyethylene containers or DOT Specification 
2E polyethylene bottles, packed w DOT Specification 
15A wooden boxes. (Modus 1.2. 4.) 

EE9343-X . 

DOT-E 9343 

Aluminum Company ol America. 
Pittsburgh. PA. 

49 CFR 173 206. . . 

To authorize transportation of lithium metal in stainless 
steel DOT Specification portable tanks. (Mode 1.) 

EE 93S7-P- 

DOT-E 9357 ... 

Tiphook Special Equipment Rental. 
Inc. Bromley. Kent BR11NA Eng¬ 
land 

Tiphook Special Equipment Rental. 
Ltd Bromley. Kent 8Rt 1NA Eng¬ 
land. j 

49 CFR 173.315. 178JM5 . .. 

Te become a party to exemption 9357. (Modes L. 2, 34 

EE 9357-pJ 

OOT-E 9357 . J 

49 CFR 173.315. 178.245 . . 

To become a party to exemption 9357. (Modes 1. 2. 3.) 

EE 9357-f>J 

OOT-E 9357 ..J 

Tiphook Special Equipment Rental. 
Ltd Bromley Kent BR11NA Eng- 

49 CFR 173.315. 478 245 .. 

To become a party to exemption 9357. (Modes 1. 2. 3) 

EE 9387-X„ 

OOT-E 9387_ 

HC8 States Corporation. Indianap¬ 
olis. IN. 

49 CFR 173^34 .. j 

To authorize transport of certain mixtures ol 2.2-D*chlOfO- 
virtyl Dimethyl Phosphate (DDVP) and compressed gas 
in packagings which are not authorized for those mix¬ 
tures. (Mode 1.) 

EE 9388-X, 

OOT-E 9380 -J 

Guff Central Storage 6 Terminal 
Company. Tulsa. OK 

49 CFR 173.314(e)... 

To authorize use of DOT specification tank cars which 
have had the amount of liquefied gas loaded *nto the 
lank measured by a metering device. (Mode 2.) 

EE 9388-X_ 

OOT-E 9388 

Cominco Ameocan. Incorporated. 

Spokane. WA. 

49 CFR 173.314(e). 

To authonze use of DOT specification tank cars which 
have had the amount of liquefied gas loaded into the 
lank measured by a metering device (Mode 24 

EE 9380-X .. 

OOT-E 9388__ 

Cominco American, incorporated. 
Spokane. WA. 

49 CFR 173.314(e). 

To authorize use of DOT specification tank cars which 
have had the amount of liquefied gas loaded into the 
tank measured by a metering device. (Mode 2 ) 

EE 9480-X.^ 

OOT-E 9480_ : 

Airco the Boc Group. Inc.. Murray 
MiM. NJ. 

49 CFR 173.302fa*S|_ 

To .authorize transport of tetrafluorcxnethane and mixture 
thereof IN DOT Specification 3AL cylinders [Modes 1. 2. 

3. 44 

EE 9610-P 

OOT-E 9610 

AHiant Teohsystema. Inc, Hopkins. 
MN. 

49 CFR 172.293(a). «5). 172.204, 
173.29(a). (d). Part 107, Appen¬ 
dix a Parts 17l-t«9 

To become a party to exemption 9610. (Modes 1. 2.) 

EE 9617-X, 

DOT-E 9617 . 

Buckley Powder Company. Engle¬ 
wood. CO 

49 CFR 177.«48(n. Part 107. Ap¬ 
pendix B(1>. 

To authonze transport of a specially defined detonating 

cord on the same motor vehicle with Class A and C 
detonators (Modes 1.3.) 

EE 961 7-4L- 

OOT-E 9817^ 

Buckley Powder Company. Engle¬ 
wood. CO. 

49 CFR 177.848(f). Part 107. Ap¬ 
pendix 8(1). 

To authorize transport of a specially defined detonating 
cord on the same motor vehicle with Class A and C 
detonators. (Modes 1. 3.) 

EE 9623-X. 

OOT-E 9623 — 

Buckley Powder Company. Engle¬ 
wood. OQ 

49 CFR 177J835ICX3)_ 

To authorize transport of a blast mg agent or an oxidizer «n 

a DOT Specification 94C-306 or MC-307 cargo tank with 
a storage box containing Class A explosives mounted 
directly behind the tractor cab (Mode 1.) 

EE97Q6-K. 

OOT-E 9706. 

Taylor-Wharton Cylinder*. Harris- , 
burg. PA. 

49 CFR 173JJ0Hh). 173302. 

173.304, 173.34(a)(1). 175.3. 

178.37. 

To authonze manufacture, marking and sate of non-OOT 
specification cylinder complying m part with the DOT- 
3AA specification, for transportation of certain flammable 
gases, nonflammable gasos and poison A materials. 
(Modes 1.2. 3. 44 

EE3711-XJ 

EE 9716-X.. 

OOT^E 9711 . J 

OOT-E 97»8 ,„. 

Korwca Busmess Mactenes U S A, 
Inc, Windsor. CT. 

Comdyne 1 Incorporated. West (Jb- 
erty. OH. 

49 CFR 173 245(a)(12t 175 3 . 

49 CFR 173.302(a)(1). 173.304(a). 
(d). 475.3. 

To authorize shipment of a corrosive liquid in a nylon- 
reinforced polyethylene bag of 5-liter (1 22 gallon) ca 
pac»ty which is placed * an made corrugated ftberboa/d 
carton with not more than two cartons overpacked in a 
DOT Specification 12830 corrugated fibert>road box. 
(Modes 1. 2. 4.) 

To authorize manufacture, marking and sale of non-OOT 
specification fiber reinforced plastic full composite cylin¬ 
der. for shipment at certain flammable and nonfiamma 
bte compressed gases. (Modes 1. 2. 3. 4. 5 ) 

EE 9723-K, 

DOT-E 9723 .. J 

Triumvirate, Inc, Boston. WA. 

49 CFR 177.848(b) . 

To authorize shipment of "lab-packs" containing cyanides 
and cyanide mixtures with "lab-packs" containing acids 
and conosive liquids in the same transport vehicle 
(Mode 1.) 

EE 9723-X, 

DOT-E 9723 . 

Triumvirate Environmental. Inc, 

Boston. MA 

49 CFR 177 848(b) . 

To authonze shipment of "lab-packs" containing cyanides 
and cyanide mixtures with "lab-packs" containing acids 
and corrosive *qyids in *he same transport vehicle 
(Mode 1.) 

EE 9723-X, 

OOT-E 9723 ..... 

Tnumvirafte Environmental. Inc, 
Boston, MA 

49 CFR 177.848(b) ... 

To authorize shipment of "lab-packs" containing cyanides 
and cyanide mortures with "lab-packs" containing acids 
and corrosive liquids in •the same transport vehicle 
(Mode 1.) 
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Emergency Exemptions— Continued 


Application 

No. 


Exemption No. 


Applicant 


Regulations) affected 


Nature of exemption thereof 


EE 9723-X.. 

EE 9747-X 

EE 9750-X. 

EE 9771-X 

EE 9771-X 

EE 9775-X. 

EE 9841-X.. 

EE 9841-P.. 
EE 9851-X. 

EE 9886-X. 

EE 9886-X.. 

EE 9902-X.. 

EE 9916-X. 

EE 9926-X. 

EE 9926-X.. 

EE 9941-X 
EE 9941-X.. 
EE 9941-P. 
EE9969-X. 

EE 9969-X. 


DOT-E 9723 .. 

DOT-E 9747.. 

DOT-E 9750.. 

DOT-E 9771 „ 

DOT-E 9771... 

DOT-E 9775... 

DOT-E 9841 ... 

DOT-E 9841... 
DOT-E 9851... 

DOT-E 9886... 

DOT-E 9886... 

DOT-E 9902.... 

DOT-E 9916.... 

DOT-E 9926.... 

DOT-E 9926. .. 

DOT-E 9941.... 
DOT-E 9941.... 
DOT-E 9941.... 
DOT-E 9969 ... 

DOT-E 9969.... 


Triumvirate Environmental, Inc.. 
Boston. MA 


Aerosol Services Company. Inc., 
City of Industry, CA. 


LaRoche Industries Ino. Atlanta, 
GA. 


Affiant Techsystems Incorporated, 
New Brighton, MN. 

Affiant Techsystems Incorporated, 
New Brighton. MN. 

Rotocast Plastic Products, Inc., 
Miami, FL 


Liquid and Gas Transport BV, Rot¬ 
terdam-Botfek, Hoffand. 

Stoft Tank Container. Inc., Monro¬ 
via, LAxxia. 

Trans States Airlines, St Louis, 
MO. 


Clayton Mark Inc., Rogers, AR 


49 CFR 177.848(b). 


Clayton Mark Inc.. Rogers, AR. 


Purusar Corp., Sunnyvale, CA. 

Petroftte Corporation, St Louis, MO. 


Implemented Agncolas LaLa, NA, 
Durango, Mexico. 


Implement os Agricolas Lata. SA, 
Cursoco. Mexico. 


McDonnell Douglas, Huntington 
Beach, CA. 

Thiokol Corporation, Huntsville Di¬ 
vision, Huntsvdte. AL. 

Orbital Science Corporation, Chan¬ 
dler, AZ. 

G.C. fnck stries, Inc.. Chatsworth. 
CA 


G.C. Industries, Inc., Chatsworth, 
CA 


49 CFR 173.304(d)(3). 173.306. 
175.3, 178.33-2, 178.33-7. 


49 CFR 173.154(a)(18)_ 

49 CFR 172.101. 173.86. 
49 CFR 172.101, 173.86. 
49 CFR 173.3(c)_ 


49 CFR 173.315, 178.245-1 (b)_ 

49 CFR 173.315, 178.245-1 (b)_ 

49 CFR Parts 100-199_ 


49 CFR 173.306. Pari 172, Subpart 
D. E. 


49 CFR 173.306. Part 172, Subpart 
D. E. 


49 CFR 173.273__ 

49 CFR 173.124(a)(6)(i), (iii), (vti).. 


49 CFR 173.302(a)(1). 

173.304(a)(1), 173.304(a)(2). 

175.3, 178.65-2, 178.65-5. 

49 CFR 173.302(a)(t), 

173.304(a)(1). 173.304(a)(2). 

175.3. 178.65-2, 178.65-5 

49 CFR 173.88(e)(2)(ii). 

173.92(aMf). 173.92(b). 

49 CFR 173.88(e)(2)(iQ. 

173-92(a)(i). 173.92(b). 


9 CFR 

173.88(eK2)(K). 

173.92(a)0), 173.92(b). 


9 CFR 

173.119, 

173.121, 

173.123, 

173.124. 

173.141, 

173.145, 

173.251, 

173.252, 

173.255, 

173.264, 

173.276, 

173.302, 

173.304. 

173.328, 

173.333, 

173.336. 

173.337. 

173.352. 



9 CFR 

173.119, 

173.121, 

173.123. 

173.124, 

173.141, 

173.145. 

173.251. 

173.252, 

173.255. 

173.264. 

173.276. 

173.302. 

173.304, 

173.328, 

173.333, 

173.336, 

173.337, 

173.352. 




Authorizes the shipment of 'Tab-packs" containing cyan¬ 
ides and cyanide mixtures with "lab-packs" containing 
acids and corrosive liquids in the same transport vehicle. 
(Mode 1.) 

Authorizes use of a non-DOT specification packaging, 
comparable to a DOT-2P except for size and thickness, 
for shipment of materials authorized in a DOT-2P. 
(Modes 1. 2. 3. 4.) 

To authorize transport of ammonium rotate solution con¬ 
taining not less than 13% water in DOT specification 
MC-307 insulated cargo tank or a DOT Specification 
MC-311 insulated cargo tank. (Mode 1) 

To authorize shipment of unclassed waste explosive scrap, 
for disposal, packaged in specially designed containers. 
(Mode 1.) 

To authorize shipment of unclassed waste explosive scrap, 
for disposal, packaged in specially designed containers. 
(Mode 1.) 

To authorize manufacture, marking and sate of a polyethyl¬ 
ene, removable head salvage drum of 85-gallon for 
overpacking of damaged or leaking packages of hazard¬ 
ous materials of no greater than 55-gallon, or for pack¬ 
ing hazardous materials that have spilled or leaked, for 
repackaging or disposal. (Modes 1. 2.) 

To authorize shipment of flammable gases, non-flammable 
gases and flammable liquid in a non-DOT specification 
IMO Type 5 portable tank. (Mode 1. 2. 3.) 

To become a party to exemption 9841. (Modes 1. 2. 3.) 

Authorizes a one-time shipment of insulated dewars con¬ 
taining liquid nitrogen to be transported in the cabin of a 
passenger-carrying aircraft under special conditions. 
(Mode 5.) 

To authorize manufacture, marking and sate of non-DOT 
specification steel water pump system tank with an 
outside diameter not exceeding 28 inches and a pre- 
charge of compressed air or nitrogen not exceeding 42 
psig- (Modes 1. 2, 3.) 

To authorize manufacture, marking and sale of non-DOT 
specification steel water pump system tank with an 
outside diameter not exceeding 28 inches and a pre¬ 
charge of compressed air or nitrogen not exceeding 42 
psig. (Modes 1. 2. 3.) 

To authorize use of a DOT Specification 3AA cylinder 
having a capacity greater than one (1) gallon for the 
transportation of sulfur trioxide, unstabilized. (Mode 1.) 

To authorize shipment of ethylene oxide in 4,760 gallon 
DOT Specification 51 portable tanks with safety relief 
valves set at 145 psig and a vacuum/perkte insulation 
system. (Modes 1, 2, 3.) 

To authorize manufacture, marking and sate of nonrefiMa- 
bte, non-DOT specification cylinders designed and man¬ 
ufactured In accordance with DOT-39 specification, 
except tor material of construction. (Modes 1, 2, 3. 4. 5) 

To authorize manufacture, marking and sale of nonrefiBa- 
bte, non-DOT specification cylinders designed and man¬ 
ufactured In accordance with DOT-39 specification, 
except for material of construction. (Modes 1, 2, 3, 4. 5.) 

To authorize transport of rocket motors in a propulsive 
state with Igniters installed. (Mode 1.) 

To authorize transport of rocket motors in a propulsive 
state with igniters installed. (Mode 1.) 

To become a party to exemption 9941. (Mode 1.) 

To authorize transport of small amounts of liquids and 
gases in diffusion tubes overpacked in a capped pipe 
nipples. (Modes 1. 4.) 


To authorize transport of small amounts of liquids and 
gases in diffusion tubes overpacked in a capped pipe 
nippies. (Modes 1, 4.) 
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Emergency Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Reguiation(s) affected 

EE 9969-X.. 

DOT-E 9969. 

G.C. Industries, Inc.. Fremont. CA. 

49 CFR 173.119, 173.121, 




173.123, 173.124, 173.141, 

173.145, 173.251. 173.252. 

173.255, 173.264, 173.276. 

173.302, 173.304, 173.328, 

173.333, 173.336, 173.337, 

173.352. 

EE 9990-P.. 

DOT-E 9990 

Alliant Techsystems, Inc., Hopkins, 
MN. 

49 CFR 173.113.. 



EE 10103- 
X. 

DOT-E 10103... 


49 CFR Parts 100-177. 



EE 10103- 
X. 

DOT-E 10103... 

N.N/B.-ORION, Inc., Rochester 
Hills, Ml. 

49 CFR Parts 100-177. 


EE 10180- 

DOT-E 10180... 

Convenience Marine Products. Inc., 

49 CFR 173.304(a)(2). 173.34(d). 

X. 


Grand Rapids, Ml. 


EE 10180- 

DOT-E 10180... 

Convenience Marine Products, Inc., 

49 CFR 173.304(a)(2), 173.34(d)_ 

P. 


Grand Rapids, Ml. 


EE 10301- 

DOT-E 10301... 

Fred Hutchinson Cancer Research 

49 CFR Parts 100 through 199 .. 

X. 


Center, Seattle, WA. 


EE 10318- 

DOT-E 10318... 

Sonoco Fibre Drum, Inc., Lombard, 

49 CFR 173.119, 173.125, 

X. 


IL 

173.266, Part 173, Subpart F. 

EE 10354- 

DOT-E 10354... 

BASF Corporation, Parsippany, NJ... 

49 CFR 179 200-18(b). 


X. 




EE 10354- 
X. 

EE 10369- 

DOT-E 10354... 

DOT-E 10369... 

BASF Corporation, Parsippany, NJ... 

BAdco Chemical Company, 

49 CFR 179.200-18(b). 

49 CFR 173.24(a)(2). 173.510(a)(5). 

N. 


Newark, NJ. 


EE 10375- 

DOT-E 10375... 

Soltam, Ltd., Haifi, Israel. 

49 CFR 172.101 TABLE COLUMN 

N. 


6(b), 175.30. 

EE 10376- 

DOT-E 10376... 

Minnesota Commercial Railway 
Company, Chicago. IL 

49 CFR 174 67(j). 

N. 


EE 10376- 

DOT-E 10376... 

Minnesota Commercial Railway 

49 CFR 174.670)... 

X. 


Company. Chicago. IL 


EE 10377- 
N. 

DOT-E 10377... 

LCP Chemicals, Lockport NY....... 

49 CFR 173.29(c)(2), 179.102-2. 

EE 10378- 

DOT-E 10378... 

Erman Corporation. Inc.. Kansas 

49 CFR 172.203(c), Part 107, Ap¬ 

N. 


City, KS. 

pendix B to Subpart B, Part 172, 
Subparts D, E, F. 

EE 10379- 

DOT-E 10379... 

Occidental Chemical Corporation, 

49 CFR 179.102-2, Part 172, Sub¬ 

N. 


Pasadena, TX. 

parts D, E. FI73.31(b). 

EE 10397- 

DOT-E 10397... 

DOT-E 10398... 

Occidental Chemical. Corporation. 

Allied Signal, Incorporated. Morris¬ 

49 CFR 173.31a, 179.14.. 

N. 

EE 10398- 

49 CFR 173.29(c)(2), 179.100-15.... 

N. 


town. NJ. 


EE 10399- 

DOT-E 10399... 

U.S Department of Defense, Falls 

49 CFR 173.22(a), 174.3. 175.3, 

N. 


Church. VA. 

176.3, 177.801. 


Nature of exemption thereof 


Authorizes transport of small amounts of liquids and gases 
in diffusion tubes overpacked in capped pipe nipples. 
(Modes 1. 4.) 


To become a party to exemption 9990 (Mode 1.) 

To authorize shipment of a sodium azide-based air bag 
module, classed as an explosive Power Device Class C, 
packaged in a foam molded polyethylene copolymers on 
a high density polyethylene pallet contained by stretch 
wrapping as an unregulated item. (Mode 1.) 

To authonze shipment of a sodium azide-based air bag 
module, classed as an explosive Power Device Class C, 
packaged in a foam molded polyethylene copolymers on 
a high density polyethylene pallet contained by stretch 
wrapping as an unregulated item. (Mode 1.) 

To manufacture, mark and sell cylinders similar to DOT 
Specification 39 without a relief device to be used as a 
fire extinguisher charged with a nonflammable liquefied 
compressed gas. (Modes 1, 3. 4.) 

To become a party to exemption 10180 (Modes 1. 3. 4.) 

To authonze shipment of liquid nitrogen contained In an 
Insulated plastic container to be transported in the cabin 
of a passenger-carrying aircraft under special conditions, 
except from party of 49 CFR. (Mode 5.) 

To authonze manufacture, marking and sale of nonreusa- 
bie non-DOT specification blow molded, polyethylene 
portable tank enclosed in a steel frame, for shipment of 
corrosive materials, flammable liquids, or an oxidizer. 
(Modes 1. 2.) 

To authorize shipment of hydrochloric acid in DOT Specifi¬ 
cation 111A100W5 tank car tanks equipped with an 
orifice plate in line with the safety relief device. (Mode 
2 .) 

To authorize shipment of hydrochloric acid in DOT Specifi¬ 
cation 111A100W5 tank car tanks equipped with an 
orifice plate in line with the safety relief device. (Mode 
2 ) 

To authonze a one-time shipment of hazardous substance, 
solid, n.o.s. in a DOT Specification 111A100W1 tank car 
tank with a defective tank shell. (Mode 2.) 

To authonze transport of ammunition for cannon with 
explosive projectile and ammunition for cannon with 
invert projectile aboard cargo aircraft. (Mode 4.) 

To authonze DOT Specification 105A500W tank car tanks 
loaded with carbon dioxide, refngerated liquid, to remain 
standing with unloading connections attached. (Mode 2.) 

To authonze DOT Specification 105A500W tank car tanks 
loaded with carbon dioxide, refrigerated liquid, to remain 
standing with unloading connections attached. (Mode 2.) 

To authonze transport of a DOT Specification 105A500W 
tank car tank with a defective safety relief valve for the 
transportation of chlorine residue. (Mode 2.) 

To authorize the one-time-only transport of a shipment of 
radioactive contaminated scrap steel contained in a 
gondola type railcar without regard to specification pack¬ 
aging, marking, labeling, placarding and certain shipping 
paper (Mode 2.) 

To authonze transportation of a DOT Specification 
105A500W tank car with a defective safety relief valve, 
equipped with a chlorine “C" kit for the transportation of 
chlorine. (Mode 2.) 

To authonze a one-time shipment of vinyl chloride in a 
DOT Specification 105J300W tank car tank with the 
double shelf coupler and draft gear on the “A” end. 
completely detached from the car. (Mode 2.) 

To authonze transport of a DOT Specification 112S400W 
tank car tank with a defective safety relief valve for the 
transportation of a residue of hydrogen fluonde. (Mode 
2 ) 

To authonze shipment of an explosive item classified and 
marked as Rocket Ammunition with Smoke Projectile. 
Class B explosive, and packed in accordance with 
173.90 (Modes 1. 4.) 
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Emergency Exemptions— Continued 


Application 

No. 

Exemption No. 

Applicant 

Regulations) affected 

Nature of exemption thereof 

EE 10401- 
N. 

DOT-E 10401... 

United Technologies Corporation, 
San Diego. CA. 

49 CFR 173.113. 

To authorize transport of a detonating fuze In a packaging 
which exceeds the 190 pound gross weight limitation in 
49 CFR 173.113. (Mode 1.) 

EE 10401- 

X 

DOT-E 10401... 

United Technologies Corporation— 
Advanced Systems, San Diego. 
CA. 

49 CFR 173.113... . 

To authorize transport of a detonating fuze in a packaging 
which exceeds the 190 pound gross weight limitation in 
49 CFR 173.113. (Mode 1.) 

EE 10402- 

N 

DOT-E 10402... 

Astrotech Space Operations, L.P., 
Silver Spring. MD. 

49 CFR 173.336 ... 

To authorize shipment o 1 a non-DOT specification Molecu¬ 
lar Sieve Column assemble containing a nitrogen tetrox¬ 
ide mixture overpacked in a non-DOT specification ply¬ 
wood box. (Mode 1.) 

EE 10402- 
X 

DOT-E 10402.. 

Astrotech Space Operations. L.P.. 
SiNer Spring, MD. 

49 CFR 173.338. 

To authorize shipment of a non-DOT specification Molecu¬ 
lar Sieve Column assemble containing a nitrogen fetrox¬ 
ide mixture overpacked in a non-DOT specification ply¬ 
wood box. (Mode 1.) 

EE 10403- 
N. 

DOT-E 10403 „ 

U.S Department of Defense. Falls, 
Church. VA. 

49 CFR 172.101. 175.3_*_ 

To authorize transport by cargo only aircraft of Class A 
explosives which are forbidden in 172.101. (Mode 4.) 

EE 10404- 
N. 

DOT-E 10404... 

Merck A Company. Rahway. NJ _ 

49 CFR 173.314(c) ___ 

To authorize shipment of a DOT Specification 105A600W 
tank car filled with hydrogen chloride, refrigerated liquid 
less than the required minimum permitted filing density. 
(Mode 2.) 

EE 10422- 

N. 

DOT-E 10422.. 

Shapiro Brothers of Illinois. Incor¬ 
porated, Ml. Vernon, X. 

49 CFR 172.203(d). Part 172, Sub- 
part8 D. F. Pari 173, Subpart 1. 

To authorize transport of radioactive contaminated scrap 
steel within a gondola rail car. (Mode 2.) 

EE t0423- 

N 

DOT-E 10423- 

Ferreffgas, Inc . Liberty, MO _ 

49 CFR 173.315{j)<4)_ 

To authorize a one-time shipment of ASME Code ‘‘U’* 
stamped storage containers charged with liquefied petro¬ 
leum gas to over 5 percent of their water capacity. 
(Mode 1.) 

EE 10424- 

N. 

DOT-E 10424... 

Pennsylvania Engineering Compa¬ 
ny. Philadelphia, PA. 

49 CFR 173.34 (e)(9). (e)(10) —. 

To authorize shipment of a specific gas mixture in DOT 
Specification 4BA240 cylinders retested in accordance 
with the provisions of 49 CFR 173.34 (e)(9) and (e)(10). 
(Mode 1.) 

EE 10425- 

N. 

DOT-E 10425... 

Chapman Chemical Company. 
Memphis, TN. 

49 CFR 173.245.. 

To authorize use of a non-DOT specification combination 
packaging equivalent to the DOT Specification 12P/2U 
combination packaging for shipment of a certain corro¬ 
sive liquid. (Mode 1.) 

EE 10426- 

N. 

DOT-E 10426... 

Matrix Construction, Inc.. Anchor¬ 
age. AK. 

49 CFR 17£101 Table. Column 6, 
175.30. 

To authorize shipment of Aquefied petroleum gas in DOT 
Specification 51 portable tanks exceeding the weight 
limitations authorized for shipment by cargo aircraft 
(Mode 4.) 

EE 10427- 
N. 

DOT-E 10427 .. 

Astrotech Space Operations. LP., 
Silver Spring, MD. 

49 CFR 173.145, 173.276, 

173.301, 173.302, 173 336. 

173 92. 

To authorize shipment of several types of , *F!igbt-ready M 
spacecraft each containing one or more hazardous ma¬ 
terials in specialty designed non-DOT specification trans¬ 
port containers. (Mode 1.) 

EE 10428- 
N. 

DOT-E 10428... 

Astrotech Space Operations, LP.. 
Silver Sprmg, MO. 

49 CFR 173.145, 173it76,173.336.. 

To authorize shipment of propellant transfer carts each 
containing a hazardous material in specially designed 
non-DOT specification ground support transport contain¬ 
ers. (Mode 1.) 

EE 10429- 
X. 

DOT-E 10429. 

Nafco Chemical Company. Naper¬ 
ville. IL. 

49 CFR 177.834(h). Part 107 ap¬ 
pendix B(1), Part 173 Subparts 0 
andF. 

To reissue exemption originally issued on an emergency 
basis to authorize shipment of flammable liquids, organic 
peroxde and corrosive materials in DOT specification 57 
portable tanks to be unloaded without being removed 
from the vehicle (Mode 1.) 

EE 10429- 
N. 

DOT-E 10429 .. 

Nalco Chemical Company. Naper¬ 
ville. IL. 

49 CFR 177.834(h). Part 107 ap¬ 
pendix B(1), Part 173 Subparts D 
and F. 

To authorize the discharge of certain flammable and corro¬ 
sive liquids from DOT specification 57 stainless steel 
portable tanks without removing the tanks from the 
vehicle on which it is transported. (Mode 1 .) 

EE 10435- 
N. 

DOT-E 10435... 

Envwo-Vac. Inc.. Houston, TX. 

49 CFR 173.119 (a), (m). t73 245. 
173.346(a). 170 340-7, 178 343- 
5. 

To authorize manufacture, marking and sale of certain 
non-DOT specification cargo tanks, for transportation of 
flammable liquids, corrosive matenal or poison B materi¬ 
als. (Mode 1.) 

EE 10436- 
N. 

DOT-E 10436... 

Sandoz Chemical Corp., Charlotte. 
NC. 

49 CFR 173.365--~-- 

To authorize use of insulated DOT specification MC-307 
cargo tanks, for shipment of a certain Class B poison. 
(Mode 1.) 

EE 10444- 

N. 

DOT-E 10444... 

Vulcan Chemicals. Birmingham, AL... 

49 CFR 173.298(c)(2). 179.102-2. 

To authorize transport of a DOT specification 105A500W 
tank car tank with a defective safety relief valve for the 
transportation of chlorine residue. (Mode 2.) 

EE 10445- 
N. 

DOT-E 10445... 

Dow Chemical U S A., Freeport, TX.. 

49 CFR 173.29(C)(2), 179.102-2. 

To authorize transport of a DOT specification 104A500 
tank car tank with a defective safety relief valve for the 
transportation of sulfur dioxide residue. (Mode 2.) 

EE 10446- 
N. 

DOT-E 10446... 

Vulcan Chemicals, Birmingham. AL... 

49 CFR 173.29(c)(2), 179.100-13. 

To authorize transport of a DOT specification 105A500W 
tank car tank with defective vapor valves for the trans¬ 
portation of chlorine residue. (Mode 2.) 

EE 10448- 
N. 

DOT-E 10448... 

Sultanate of Oman__ 

49 CFR 172.101 fable. Column 6b. 
175.30. 

To authorize shipment of rocket ammunition with explosive 
projectile. Class A explosive, which are forbtdder for 
transportation by air. (Mode 4.) 

EE 10449- 
N. 

DOT-E 10449.. 

Natural Gas Company of Texas. 
Austin. TX 

49 CFR 173.301(d)(2), 

173.302(a)(3). 

To authorize use of DOT specification 3AA cylinders for 
compressed natural gases. (Mode 1.) 

EE 10449- 
X. 

DOT-E 10449... 

Tren-Fueis, Inc., Austin. TX ... 

49 CFR 173.301 (d)(2), 

173.302(a)(3). 

To authorize use of DOT specification 3AA cylinders for 
compressed natural gases. (Mode 1.) 






























&S30 Federal- Register /.;Vol.-57.. No. 52 '/ .-Tuesday, Mardh 17,11992 /> Noticfes 


Emergency Exemptions— Continued 


Application 
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Exemption No. 

Applicant 

Regulation(s) affected 
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EE 10450- 
N. 

DOT-E 10450... 

British Aerospace PLC Stevenage 
Hens. United Kingdom. 

49 CFR 172.101 _ 

To authonze transport of certain Class A and B explosives 
in cargo aircraft (Mode 4.) 

EE 10453- 
N. 

DOT-E 10453... 

E.l. du Pont do Nemours and Com¬ 
pany. Inc., Wilmington. DE. 

49 CFR 173.300(i) _ 

To authonze a change in the definition of dispersant and 
refrigerant gases. (Modes 1, 2.) 

EE 10454- 
N. 

DOT-E 10454... 

M. Burstein & Co.. Inc., Chelsea. 

MA 

49 CFR 172.203(d). Part 107. Ap¬ 
pendix B to Subpart B. para¬ 
graph (1), Part 172, Subparts D. 
E. F. 

To authorize one-time only transport of a shipment of 
aluminum scrap, contaminated with a small amount of 
radioactive material, contained m a closed trailer van 
without regard to specification packaging, marking, label¬ 
ing, placarding and certain shipping paper requirements 
(Mode 1.) 

EE 10467- 
N. 

DOT-E 10467... 

ACF, Industries Incorporated. Earth 
City. MO. 

49 CFR 173.31 (b)(1). 173.31 (b)(3).. 

To authorize transport of a DOT Specification 105A500W 
tank car tank with a defective vapor valve for the 
transportation of chlorine. (Mode 2.) 

EE 10467- 
X. 

DOT-E 10467... 

ACF. Industries Incorporated, Earth 
City. MO. 

49 CFR 173.31 (b)(1), 173.31 (b)(3).. 

To authorize transport of a DOT Specification 105A500W 
tank car tank with a defective vapor vatve for the 
transportation of chlorine. (Mode 2.) 

EE 10467- 
X. 

DOT-E 10467... 

ACF. Industries Incorporated. Earth 
City, MO. 

49 CFR 173.31(b)(1), 173.31(b)(3).... 

To authorize transport of a DOT Specification 105A500W 
tank car tank with a defective vapor valve for the 
transportation of chlorine. (Mode 2.) 

EE 10468- 
N. 

DOT-E 10468... 

Clawson Tank Company. Clarkson. 

Ml. 

49 CFR 173. Subparts D and F. 

To authorize the use of a non-OOT Specification rotational- 
ly molded, linear low density, high density, or linear 
medium density polyethylene portable tank, enclosed 
with a protective wire frame for the shipment of corro¬ 
sive liquids, flammable liquids or an oxidizer. (Modes 1, 
2) 

To authorize the use of a non-DOT Specification rotational- 
ly molded, linear low density, high density, or linear 
medium density polyethylene portable tank, enclosed 
with a protective wire frame for the shipment of corro¬ 
sive liquids, flammable liquids or an oxidizer. (Modes 1. 
2) 

To authonze transport of a DOT Specification 105A500W 
tank car tank with a defective safety relief valve for the 
transportation of chlorine. (Mode 2) 

EE 10468- 
X. 

DOT-E 10468... 

Clawson Tank Company. Clarkson. 
Ml. 

49 CFR 173, Subparts D and F. 

EE 10474- 
N. 

DOT-E 10474... 

Occidental Chemical Corporation. 
Tacoma. WA. 

49 CFR 173.31(a), 179.102-2. 

EE 10482- 
N. 

DOT-E 10482... 

U.S. Department of Energy. Wash¬ 
ington. DC. 

49 CFR 173.51, 173 65. Part 107, 
Appendix B(t), Part 172, Sub¬ 
parts D, E. 

To authonze one-time shipment of aged picric acid and 
diethyl ether in a specially designed bomb basket and 
trailer. (Mode 1.) 

EE 10489- 
N. 

DOT-E 10489... 

U.S. Department of Defense. 
Washington. DC. 

49 CFR 172.101.. 

To authorize the transportation of ammunition for cannon 
with smoke projectile as a Gass B explosive. (Modes 1, 
2, 3. 4.) 

EE 10491- 
N. 

DOT-E 10491... 

Occidental Chemical Corporation. 
Pasadena. TX. 

49 CFR 173.31(a). 179.102-2. 

To authonze the transportation of a DOT Specification 
105A500W tank car tank with a defective safety relief 
valve for the transportation of chlonne. (Mode 2.) 

EE 10493- 
N. 

DOT-E 10493... 

Korean Air Line Company, Los An¬ 
gelos. CA. 

49 CFR 173.101 table, Column 
(6)(b), 175.30. 

To authonze the shipment of explosives which are forbid¬ 
den for transportation by air or are in quantities greater 
than those prescribed for air transportation. (Mode 4.) 

EE 10493- 
X. 

DOT-E 10493... 

Korean Air Lines Company, Los 
Angeles. CA. 

49 CFR 173.101 table. Column 
(6)(b), 175.30. 

To authonze the shipment of explosives which are forbid¬ 
den for transportation by air or are in quantities greater 
than those prescribed for air transportation. (Mode 4.) 

EE 10494- 
N. 

DOT-E 10494... 

Atochem North America. Tacoma. 
WA. 

49 CFR 173.29(C)(2). 179.102-2. 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective safety relief 
valve for the transportation of chlorine residue. (Mode 
2) 

To authorize transportation of a DOT Specification 
105A500W tank car tank with a defective safety relief 
valve for the transportation of chlorine residue. (Mode 
2.) 

To authorize shipment of nitrogen tetroxide in non-DOT 
specification stainless steel tanks. (Modes 1, 3) 

EE 10496- 
N. 

DOT-E 10496... 

Olin Corporation. Stamford. CT. 

49 CFR 173.29(c)(2), 179.102-2 . 

EE 10497- 
N. 

DOT-E 10497... 

General Electric Company, Astro 
Space Division, Princeton, NJ. 

49 CFR 173.336. 177.834(m), 

179.300. 

EE 10498- 
N. 

DOT-E 10498... 

El Dorado Chemical Company. St 
Louis. MO. 

49 CFR 49 CFR 179.3, 179.4. 

To authonze shipment of nitric acid (98%) in DOT Specifi- 
cation 111A60ALW2 and 103A-ALW tank car tanks 
equipped with a nonapproved valve arrangement. (Mode 
2.) 

To authorize shipment of nitric acid (98%) in DOT Specifi¬ 
cation 111A60ALW2 and 103A-ALW tank car tanks 
equipped with a nonapproved valve arrangement. (Mode 
2) 

To authorize shipment of nitric acid (98%) in DOT Specifi¬ 
cation 111 A60ALW2 and 103A-ALW tank car tanks 
equipped with a nonapproved valve arrangement. (Mode 
2) 

To authorize the placement of an occupied caboose carry¬ 
ing passengers next to the IF-300 cask car. placarded 
"RADIOACTIVE". (Mode 2.) 

EE 10498- 
X. 

DOT-E 10498... 

El Dorado Chemical Company. St. 
Louts. MO. 

49 CFR 179.3, 179.4._.. 

EE 10498- 
X, 

DOT-E 10498... 

El Dorado Chemical Company. St. 
Louis. MO. 

49 CFR 179.3, 179.4. 

EE 10499- 
N. 

DOT-E 10499... 

General Electric Company. (GE 
Nuclear Energy), San Jose. CA. 

49 CFR 174.87(a)(1), 174.89. 

EE 10499- 
X. 

DOT-E 10499... 

General Electric Company. (GE Nu¬ 
clear Energy). San Jose. CA. 

49 CFR 174.87(a)(1), 174.89. 

To authorize the placement of an occupied caboose carry¬ 
ing passengers next to the IF-300 cask car. placarded 
"RADIOACTIVE". (Mode 2.) 
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Application 
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Exemption No. 
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Reguiation(s) affected 

Nature of exemption thereof 

EE 10505- 
N. 

DOT-E 10505.. 

Consolidated Rail Corporation, 
Philadelphia. PA. 

49 CFR 173.29(c)(2). 179.105-5. 
179.14. 

To authorize a one-time shipment of Specification 
112T340W tank car tank with the head shield, double 
shelf coupler and draft gear on the "A" end completely 
detached from the car. (Mode 2.) 

EE 10506- 
N. 

DOT-E 10506... 

Olin Chemicals. Brandenburg, KY ... 

49 CFR 173.29(c)(2). 179-105-5, 
179.105-4, 179.14. 

To authorize a one-time shipment of liquefied petroleum 
gas residue m three DOT Specification 112J340W tank 
car tanks with derailment-damaged coupler restraint sys¬ 
tems. thermal protection systems, and tank head punc¬ 
ture resistance systems. (Mode 2.) 

EE 10518- 
N. 

DOT-E 10518... 

Caribbean Refrescos, Inc., Cidra, 
PR. 

49 CFR 178.19-6(a)(1), Part 107, 
Appendix B(1). 

To authorize a one time shipment of approximately 4,600 
DOT Specification 34 containers of 5 gallon capacity 
inadvertently marked 4 gallon capacity. (Modes 1. 3.) 

EE 10518- 
X. 

DOT-E 10518... 

Caribbean Refrescos. Inc., Cidra, 
PR. 

49 CFR 178.19-6(a)(1), Part 107, 
Appendix B(1). 

To authorize a one time shipment of approximately 4,600 
DOT Specification 34 containers of 5 gallon capacity 
inadvertently marked 4 gallon capacity. (Modes 1. 3.) 

EE 10522- 
N. 

DOT-E 10522 .. 

The David J. Joseph Company. St. 
Louis. MO. 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix B to Subpart B, Para¬ 
graph (1), Part 17, Subpart D. E, 
F. 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap steel, contaminated with a small amount 
of .radioactive material, contained in a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing. placarding and certain shipping paper requirements. 
(Mode 2.) 

EE 10523- 
N. 

DOT-E 10523... 

Southern Air Transport, Miami, FI_ 

49 CFR 171.11. 172.101 table. 
Column 6b. 175.30. 

To authorize the shipment of rocket ammunition with ex¬ 
plosive projectile, Class A explosive, which is forbidden 
for transportation by air. (Mode 4.) 

EE 10524- 
N. 

DOT-E 10524... 

Occidental Chemical Corporation. 
Pasadena. TX. 

49 CFR 173.31(b), 179.102-2. 

To authorize the one-time shipment of chlorine in a DOT 
Specification 105A500W tank car tank with a defective 
safety relief valve equipped with a chlorine “C** kit. 
(Mode 2.) 

EE 10526- 
N. 

DOT-E 10526... 

Buffalo Airways. Inc., Kansas City, 
MO. 

49 CFR 172.101, Column (6)(b), 
175.3, 175.320(a). 

To authorize aircraft of United States registry to transport 
Class A explosives (UN 1.1 and 1.2) between points 
outside the United States. (Mode 4.) 

EE 10526- 
X. 

DOT-E 10526... 

Buffalo Airways, Inc., Kansas City, 
MO. 

49 CFR 172,101, Column (6)(b), 
175.3, 175.320(a). 

To authorize aircraft of United States registry to transport 
Class A explosives (UN 1.1 and 1.2) between points 
outside the United States. (Mode 4.) 

EE 10531- 
N. 

DOT-E 10531... 

LCP Chemicals, Edison, NJ....... 

49 CFR 173.29. 

To authorize the transportation of DOT Specification 
105A500W tank car tanks which are overdue for tank 
and safety valve tests. (Mode 2.) 

EE 10531- 
X. 

DOT-E 10531... 

LCP Chemicals. Edison, NJ.. 

49 CFR 173.29..... 

To authorize the transportation of DOT Specification 
105A500W tank car tanka which are overdue for tank 
and safety valve tests. (Mode 2.) 

EE 10532- 
N. 

DOT-E 10532... 

Monsanto Chemical Company. St 
Louis, MO. 

49 CFR 173.119. 

To authorize a one-time shipment of flammable liquids In a 
non-DOT specification in-process tank (pressure vessel). 
(Mode 1.) 

EE 10532- 
X. 

DOT-E 10532... 

Monsanto Chemical Company. St. 
Louis, MO. 

49 CFR 173.119___ 

To authorize a one-time shipment of flammable liquids in a 
non-DOT specification in-process tank (pressure vessel). 
(Mode 1.) 

EE 10538- 
N. 

DOT-E 10538... 

National Compressed Steel Corpo¬ 
ration, Kansas City. KS. 

49 CFR 172.203(d), Part 107, Ap¬ 
pendix B to Subpart B, Para¬ 
graph (1). Part 173, Subparts D. 
E. F. 

49 CFR 173.29(c) (1). (2). 

To authorize the transportation of radioactive contaminated 
scrap steel within a rail car. (Mode 2.) 

EE 10540- 
N. 

DOT-E 10540... 

Sun Refining and Marketing Com¬ 
pany, Philadelphia, PA. 

To authorize the transportation of a DOT Specification tank 
car tank with defective interior heater coils. (Mode 2.) 

EE 10541- 
N. 

DOT-E 10541... 

Aerojet Propulsion Div., Aerojet 
General Corp., Sacramento, CA. 

49 CFR 173.92. 

To authorize the transportation of rocket motors via high¬ 
way. (Mode 1.) 

EE 10542- 
N. 

DOT-E 10542... 

Air Charter Systems (ACS), 
Quebec, CN. 

49 CFR 172.101, Column (6)(b), 
175.3, 175.320. 

To authorize the transportation of explosive bombs in 
cargo aircraft (Mode 4.) 

EE 10543- 
N. 

DOT-E 10543... 

US. Department of Defense, 
Washington, DC. 

49 CFR 171.11, 172.101. Column 
(2). 175.3. 175.320. 

To authorize the transportation of charges, propelling, for 
cannon by cargo aircraft. (Mode 4.) 

EE 10544- 
N. 

DOT-E 10544... 

US. Department of Defense. 
Washington, DC. 

49 CFR 171.11, 172.101. Column 
(6)(b). 175.3, 175.320. 

To authorize the transportation of certain explosive m 
cargo aircraft. (Mode 4.) 

EE 10545- 
N. 

DOT-E 10545... 

Vinnell Corporation. Baltimore. MD... 

49 CFR 172.101, Column (6)(b), 
175.3, 175.320. 

To authorize the transportation of rocket ammunition with 
explosive projectile by cargo aircraft. (Mode 4.) 

EE 10548- 
N. 

DOT-E 10548... 

CSX Transportation, Incorporated, 
Jacksonville, FL. 

49 CFR 173.31(a)(5), 179.14.. 

To authorize a one-time shipment of chlorine in DOT 
Specification 105A500W tank car tanks with damaged 
coupler restraint systems resulting from a derailment 
(Mode 2.) 

To authorize a one-time shipment of phsophorous In a 
DOT Specification 111A100W1 tank car tank with a 
damaged coupler restraint system and puncture damage 
to the "B” end head, resulting from a derailment. (Mode 
2.) 

To authorize a one-time shipment of vinyl chloride in a 
DOT Specification 105J300W tank car tank with the *'B * 
end coupler and draft gear assembly completely disen¬ 
gaged. (Mode 2.) 

EE 10557- 
N. 

DOT-E 10557... 

Union Pacific Railroad Company, 
Omaha, NE. 

49 CFR 173.190. 173.31(a), 

173.31(a)(5). 

EE 10558- 
N. 

DOT-E 10558. 

Georgia Guff Corporation. Plaque- 
mine, LA. 

49 CFR 173.31(a), 173.31(a)(5), 
179.14. 

EE 10558- 
X. 

DOT-E 10558... 

Georgia Guff Corporation. Plaque- 
mine. LA. 

49 CFR 173.31(a). 173.31(a)(5). 
179.14. 

To authorize a one-time shipment of vinyl chior.de in a 
DOT Specification 105J3C0W tank car tank with the B'' 
end coupler and draft gear assembly completely disen¬ 
gaged. (Mode 2.) 


























9333 


Federdt Register f Vo!v 57, No. 52 / 'Tuesday. March 17,-1992 f Notices 


Emergency Exemptions— Continued 


Application 

No 

Exemption No 

Applicant 

Regulations) affected 

Nature of exemption thereof 

EE 10561- 

N. 

OOT-E 10561... 

Department of Health & Human 
Service Food & Orug. Greenville, 

NC 

49 CFR Parts 100 through 199. 

To authorize the shipment of cyanide, dry packed <n a 
plastic bottle in a paper bag overpacked in a sealed 
plastic bag which is placed in a metal carrying case to 
be carried in the cabin of a passenger-carrying aircraft 
under special conditions. (Mode S.) 

EE 10564- 

N 

OOT-E 10564... 

Carmar Associates. Incorporated. 
Pelzer. SC 

49 CFR 173.31(h)(1). 173.31(0. 

To authorize the one time shipment of two DOT Specifica¬ 
tion 111A100W-2 coiled and insulated tank car tanks 
which are overdue for tanks tests. (Mode 2.) 

EE 10565- 

H 

OOT-E 10565... 

Oim Chemicals, East Alton, IL... 

49 CFR 173.29(c). 

To authorize the one-time shipment of a tank car tank, 
containing a residue of sulfuric ackj, with a missing 
manway nozzle cover plate and safety relief device 
(Mode 2.) 

EE 10566- 

N. 

OOT-E t0566 . .. 

IC1 Explosives Canada North York. 
Ontano, Canada 

49 CFR 173.29(0. 173.31(b)(1). 

To authorize the transportation of a DOT Specification 
111A100ALW-2 tank car tank which has the one inch 
air connection valve assembly broken off above the 
manway plate. (Mods 2J 

EE 10568- 

N 

OOT-E 10568. 

The Oavid J. Joseph Company. St 
Louis. MO 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix 8 to Subpart B. Para¬ 
graph (1). Parts 172, Subpart 0. 
E. F. G. 

To authorize the one time only shipment of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10569- 

N. 

OOT-E 10569... 

Sun Refining and Marketing Com¬ 
pany, Oregon. OH. 

49 CFR 173.29(0(1). 17329(0(2) J 

To authorize the transportation of a DOT Specification 

111A100W1 tank car tank with defective interior heater 
coll. (Mode 2J 

EE 10571- 

N 

OOT-E 10571... 

The David J. Joseph Company. St. 
Louts, MO 

49 CFR 172.203(d), Part 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172, Subparts D. 
E. F. G. 

To authorize the one-time only transportation of a ship¬ 
ment of scrap iron, contaminated with a small amount of 
radioactive material, contained in a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing, placarding and certain shipping paper requirements. 
(Mode 2.) 

EE 10572- 

N 

OOT-E 10572. j 

The David J. Joseph Company. St. 
Louis. MO. i 

49 CFR 172203(d). Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph 1, Part 172, Subparts 0. E. 
F and G. 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap iron, contaminated with a small amount of 
radioactive material, contained in a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing, placarding and certain shipping paper requirements 
(Mode 2.) 

EE 10574- 

N. 

OOT-E 10574.. 

Olin Corporation. Stamford, CT. 

49 CFR 173/29(0(2), 179.102-2_ 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective safety relief 
valve for the transportation of chlorine residue (Mode 
2.) 

To authorize the one-time-only transportation of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al. contained in gondola rail cars without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

To authorize the one-time-only shipment of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al, contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2 j 

EE 10577- 

N 

EE 10578- 

N. 

OOT-E 10577..' 

DOT-E 10578... 

The David J. Joseph Company. St 
Louis. MO. 

The David J. Joseph Company, St. 
Louis. MO 

49 CFR 172.203(d), Part 107, Ap¬ 
pendix B to Subpart B. Pararaph 
(1). Part 172, Subparts 0. E. F, 
G. 

• 

EE 10579- 
N. 

DOT-E 10579.J 

To—Gas. Incorporated, Jupiter. FL .. 

49 CFR 173.315(a)(1), 173 32(e). 

To authorize the transportation of oxygen, nonflammable 
compressed gas in a non-DOT specification portable 
tank which is out of retest (Modes 1. 3.) 

EE 10582- 
N. 

OOT-E 10582... 

Prolerized Steel Corporation. 
Kansas City, KS 

49 CFR 172203(d). Fart 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172. Subparts O. 
E. F, and G. 

To authorize the one-time transportation of a shipment of 
scrap iron, contaminated with a small amount of radioac¬ 
tive material, contained in a gondola rail car without 
regard to specification packaging, marking, labeling, pla¬ 
carding and certain shipping paper requirements. (Mode 
2) 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap steel, contaminated with a small amount 
of radioactive material, contained m a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing. placarding and certain shipping paper requirements 
(Mode 2.) 

EE 10584- 
N. 

DOT-E 10584... 

National Compressed Steel Corpo¬ 
ration. Kansas City. KS. 

49 CFR 172203(d). Part 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph <1), Part 172 Subparts 0. 
E. F. and G. 

EE 10585- 
N. 

OOT-E 10585... 

Vulcan Materials- 

49 CFR 173.31(c)-- 

To authorize the transportation of a OOT Specification 
112J340W tank car tank which is overdue for tank test 
(Mode 2.) 

EE 10586- 
N. 

DOT-E 10586 -J 

Korean Air Lines Company United. 
Los Angeles, CA. 

49 CFR 172.101 table, column 
(6)(b). 175.30. 

To authorize the shipment of rocket ammunition with ex¬ 
plosives projectiles. Class A explosives; booster. Class A 
explosives, and Rocket motors. Class 8 explosives, 
which are forbidden lor transportation by air or are «n 
quantities greater than those prescribed for air transpor¬ 
tation. (Mode 4.) 
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EE 10591- 
N. 

DOT-E 10591... 

The David J Joseph Company. St. 
Louis. MO. 

49 CFR 172.203(d). 173.264, Part 
107, Appendix B to Subpart 8. 
Paragraph (1). Part 172, Sub¬ 
parts C, D. E, F and G. 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap metal, contaminated with a small amount 
of radioactive material, contained in crushed automobile 
bodies on a flatbed trailer, without regard to specification 
packaging, marking, labeling, placarding and certain 
shipping paper requi. (Mode 1.) 

EE 10593- 
N. 

DOT-E 10593... 

BP Chemicals, Incorporated. Cleve¬ 
land. OH. 

49 CFR 173.314(c). 

To authorize a one-time shipment of (13) DOT Specifica¬ 
tion 112J400W tank car tanks, whose contents exceed 
the maximum permitted filling density for liquified petrole¬ 
um gas. (Mode 2.) 

EE 10602- 
N. 

DOT-E 10602... 

The David J. Joseph Company. St. 
Louis. MO. 

49 CFR 172.203(d), Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172, Subparts C, 
D. E, F and G. 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap iron, contaminated with a small amount of 
radioactive material, contained in a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing, placarding and certain shipping paper requirements. 
(Mode 2.) 

EE 10604- 
N. 

DOT-E 10604... 

Werkzeugmaschinentabrik. Oerli- 
Kon-Buhrfe AG, Zurich. Switzer¬ 
land. 

49 CFR 173.56, 173.69. 173.79, 
173.92. 

To authorize the transportation of rocket motors, explosive 
projectiles, booster, explosive and igniter, rocket motor 
aboard cargo aircraft. (Mode 4.) 

EE 10605- 
N. 

DOT-E 10605... 

The David J. Joseph Company. St. 
Louis. MO. 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix B to Subpart B, Para¬ 
graph (1). Part 172, Subparts C, 
D, E. F and G. 

To authorize the one-time-only shipment of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10612- 
N. 

DOT-E 10612... 

The David J. Joseph Company. 
Houston. TX. 

49 CFR 172 203(d), Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 173. Subparts C. 
D. E. F and G. 

To authorize the one-time-only shipment of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail car shipped without regard 
to specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10613- 
N. 

DOT-E 10613... 

The David J. Joseph Company, 
Houston. TX. 

49 CFR 172.203(c), Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). 

To authorize the one-time shipment of scrap iron, contami¬ 
nated with a small amount of radioactive material, con¬ 
tained in a gondola rail car to be shipped with regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10614- 
N. 

DOT-E 10614... 

Tri-Gas Inc.. Irving. TX..„. 

49 CFR 173.318, 176.76(h), 

170.338. 

To authorize the use of vacuum insulated portable tanks 
for the transportation of liquid oxygen and liquid nitro¬ 
gen. (Modes 1, 3.) 

EE 10614- 
X. 

DOT-E 10614.. 

Tri-Gas Inc.. Irving. TX .. 

49 CFR 173.318. 176.76(h), 

178 338. 

To authorize the use of vacuum insulated portable tanks 
for the transportation of liquid oxygen and liquid nitro¬ 
gen. (Modes 1. 3.) 

EE 10614- 
X. 

DOT-E 10614.... 

TRI-GAS Inc., Irving, TX.. 

49 CFR 173.318, 176.76(h). 

178.388. 

Authorizes the use of vacuum insulated portable tanks for 
the transportation of liquid oxygen and liquid nitrogen. 
(Modes 1. 3.) 

EE 10615- 
N. 

DOT-E 10615— 

Occidental Chemical Corporation. 
Pasadena, TX. 

49 CFR 173.31(b), I77.834(1)(2)(i). 
179.102-2. 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective angle valve, 
equipped with a Chlorine. (Mode 2.) 

EE 10616- 
N. 

DOT-E 10616.... 

The David Jc. Joseph Company. 
Houston. TX. 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1), Part 172, Subparts C. 
D. E. F and G. 

To authorize the one-time-only shipment of scrap steel, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10617- 
N. 

DOT-E 10617.... 

The David J. Joseph Company. 
Houston. TX. 

49 CFR 172.203(d), Part 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1), Part 172, Subparts C. 
D, E, F and G. 

To authorize the one-time-only shipment scrap steel, con¬ 
taminated with a small amount of radioactive material, 
contained in a gondola rail car without regard to specifi¬ 
cation packaging, marking, labeling, placarding and cer¬ 
tain shipping paper requirements. (Mode 2.) 

EE 10620- 
N. 

DOT-E 10620.... 

Great Lakes Chemical Corporation. 
El Dorado. AR. 

49 CFR 173.29(2)(2). 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective angle valve for 
the transportation of Poison B residue. (Mode 2.) 

EE 10621- 
N. 

DOT-E 10621.... 

The David J. Joseph Company. 
Houston. TX. 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix 8 to Subpart B. Para¬ 
graph (1). Part 172. Subparts C. 
D. E. F and G. 

To authorize the one-time-only shipment of scrap steel, 
contaminated with a small amount of radioactive materi¬ 
al. contained In a gondola rail car without regard- to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10622- 
N. 

DOT-E 10622... 

Occidental Chemical Corporation. 
Pasadena. TX. 

49 CFR 173.29(C)(2)... 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective angle valve, 
equipped with a Chlorine "C” Kit for the transportation 
of chlorine residue. (Mode 2.) 

EE 10624- 
N. 

DOT-E 10624.... 

Sun Refining and Marketing Com¬ 
pany. Philadelphia, PA. 

49 CFR 173.29(a)(4). 173.29(c)(1).... 

To authonze the transportation of a DOT Specification tank 
car tank with a defective interior heater system for the 
transportation of petroleum naptha residue. (Mode 2.) 

EE 10625- 
N. 

DOT-E 10625... 

Olin Corporation, McIntosh, AL. 

49 CFR 173.31(a). 

To authorize the transportation of a DOT Specification 
105A500W tank car tank with a defective safety relief 
valve equipped with a Chlorine "C" for the transportation 
of Chionne residue. (Mode 2.) 

EE 10626- 
N. 

DOT-E 10626... 

Occidental Chemical Corporation. 

49 CFR 173.29(c)(2). 

To authorize shipment of sulfunc acid spent residue in a 
DOT Specification 111A100W2 tank car tank equipped 
with a device not of approved design, securing the fill 
hole cover. (Mode 2.) 
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Application 

No 

Exemption No. 

Applicant 

Regulations) affected 

Nature of exemption thereof 

EE KX527- 

N 

OOT-E 10627..J 

The Oavid J. Joseph Company. 
Houston. TX. 

49 CFR 172/203(d). Part 107. Ap¬ 
pendix B to Subparts C. 0. E. F 
and G. Part 172. Subparts C. D. 
E. F and G. 

To authorize the one-time-only shipment Of scrap steel, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola rail care without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements. (Mode 2.) 

EE 10628- 

N 

OOT-E (0628— 

Embassy of Ihe Arab Republic of 
Egypt Washington. OC. 

49 CFR 172.101. Column <6)<b). 
173.92(b). 175.3. 175 320(4) 

To authorize the transportation of Class A and B explo¬ 
sives aboard cargo aircraft. (Mode 4 ) 

EE 10629- 

N. 

OOT-E 10629... 

The David J. Joseph Company. 
Houston. TX. 

49 CFR 172.203(d). Part 107. Ap¬ 
pendix B to Subpart B, Para¬ 
graph (1). Part 172. Subparts D. 
E F and G 

To authorize the one-time-only shipment of scrap non. 
contaminated with a small amount regard to specifica¬ 
tion packaging, marking, labeling, placarding and certain 
shipping paper requirements. (Mode 2.) 

EE 1063S- 

N 

OOT-E 1063S... 

The Oavid J Joseph Company. St. 
tows. MO 

49 CFR 172.203(d). Part 107. Ap¬ 
pendix 8 to Subpart B. Para¬ 
graph (1). Part 172. Subpart 0. 
E. F. and G 

To authorize the one-time-only shipment of scrap iron, 
contaminated with a small amount of radioactive materi¬ 
al. contained in a gondola ran car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements (Mode 2J 

EE 10636- 

N 

OOT-E 10636.. 

The Oavid J. Joseph Company. 
Houston. TX. 

49 CFR 172.203(d). Part 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172. Subparts C. 
O.Ef andG. 

To authorize the one-time-only shipment Of scrap steel 
contaminated with a small amount of radioactive maten- 
al contained in a gondola rail car without regard to 
specification packaging, marking, labeling, placarding 
and certain shipping paper requirements, (Mode 2.) 

EE 10e38- 

N. 

OOT-E 10838... 

Borg Compressed Steel Corpora¬ 
tion. Tuttsa. OK. 

49 CFR 172.203(d). Part 107. Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172. Subparts 0. 
a F and G. 

To authorize the one-time-only shipment of scrap iron, 
contaminated with a small amount of radioactive ma»en- 
al. contained m a gondola rail car without regard to 
specification packaging, marking, labeling, ptacardmg 
and certain shipping paper requirements. (Mode 2.) 

EE 10641- 
N 

OOT-E 10641... 

The Oamd J. Joseph Company. 
Houston. TX 

49 CFR 172.203(d). Part 107, Ap¬ 
pendix B to Subpart B. Para¬ 
graph (1). Part 172. Subparts 0. 
a F and G 

To authorize the one-time-only transportation of a ship¬ 
ment of scrap iron, contaminated with a small amount of 
radioactive material, contained in a gondola rail car 
without regard to specification packaging, marking, label¬ 
ing. placarding and certain shipping paper requirements 
(Mode 2.) 

EE 10642- 
N. 

OOT-1G642 

Allied-Signal Inc.. Momstown. N J. 

49 CFR Part 172. Subparts a E. F. 
and G. 

To authorize the transportation of eight DOT Specification 
111A100W tank cars equipped with an air brake equip¬ 
ment support attachment welded directly to the tank 
shell. (Mode 2.) 

EE 10642- 

X. 

DOT-10642. 

Allied-Signal Inc.. MomStown. NJ_ 

49 CFR Part 172, Subparts 0. E. F. 
andG 

✓ 

Authorizes the transportation of eight DOT Specification 
111A100W tank cars equipped with an air brake equip 
ment support attachment welded direetty to the tank 
shell. (Mode 2.) 

EE 10662- 

H 

OOT-10662. 

Hoechst Celanese. Charlotte. NC. 

49 CFR Part 17331(b). 179 100- 
12(c). 179.100-3.. 

To authonze the transportation of DOT Specification 
105A500W tank car tank with a defective angle vatve. 
equipped with a Chlonne "C" kit for the transportation of 
sulfur dioxide. (Mode 2J 

GE 10683- 
N. 

DOT-10663. 

Burlington Northern Railroad. Fort 
Worth TX. 

49 CFR 173.29(0 _^.. 

To authonze the transportation of a OOT Specification 

111A100W1 tank car tank which had the one inch air 
connection and two inch unloading connection valves 
broken off in a derailment- (Mode 2.) 

EE 10671- 
N 

OOT-10671. 

Rhone-Poulenc Baste Chemtcafs 
Company. Shehon. CT. 

49 CFR 17329(0(2). 179.102-2. 

To authorize the transportation of a OOT Specification 
105A500W tank car tank with a defective 1 inch liquid 
angle valve for the transportation of sulphur dioxide 
residue. (Mode 2.) 

EE 10681- 

N 

OOT-E 10681... 

tCP Chemicals and Plastics, incor¬ 
porated. Edison. NJ 

49 CFR 173.29(0(2). 179.102-2. 

To authonze the transportation of a DOT Specification 

105A500W tank car tank with a defective 1 inch liquid 
angle value but equpped with a safety "C" kit for tr>e 
transportation of chlonne residue. (Mode 2J 

EE 10661- 
X. 

OOT-E 10601... 

LCP Chemicals and Plastics. Incor- 
poraroa. tntson. wj 

49 CFR 173.29(0(2). 179102-2. 

To authorize the transportation of a OOT Specification 
105A500W tank car tank with a defective 1 inch liquid 
angle value but equipped with a safety “C* 4 kit for the 
transportation Of chlorine residue. (Mode 2.) 

EE 10685- 

N 

OOT-E 10685... 

Occidental Chemical Corporation. 
Pasadena. TX. 

49 CFR 173 29(0(2) and 179.102- 
2. 

To authonze the transportation of chlonne residue in a 
DOT Specification 105A500w tank car tank with a defec¬ 
tive safety relief valve equipped with an emergency 
safety "C** kit safety. (Mode 2J 

GE 10686- 

N 

OOT-E 10686..: 

Southern Pacif Transportation 
Company. OaWand. CA. 

49 CFR 173.31(b)(3). 179.100- 
12(c). 179.100-13. 179.102-2. 

To authonze the transportation oi a OOT Specification 
105A500W tank car tank with a defective safety relief 
valve, equipped with a chlonne “C" kit for the Transpor¬ 
tation of chlorine. (Mode 2.) 

EE 10604- 

M 

OOT-E 10694 

Polymet Alloys. Inc.. Birmingham. 
AL. 

49 CFR 173.178.... 

To authonze a one-time shipment of calcium silicon, a 
flammable sotid. <n non-DOT specification packagings 
(Modes 1. 2J 

EE 10696- 

N 

OOT-E 10096... 

Kuwait Oil Company. Houston, TX .... 

49 CFR 172.101. Column (6)(b). 
171.11, 175.3 and 175.320. 

To authorize a one-time of certain Class A explosives m 
cargo aircraft (Mode 4.) 

EE 10697- 
N 

OOT-E 10697. 

Oquid Air Corporation. Walnut 
Creek. CA 

49 CFR 173.301(d)(2). 

173.302(a)(3). 

To authonze the transportation of certain flammable com 
pressed gas mixtures in OOT Specification 3AAX steel 
cylinders (Mode V) 

EE 10701- 
N 

OOT-E 10701... 

Public Senrce Company. Plane- 
mile. CO 

49 CFR 177.825(b). Part 107. Ap¬ 
pendix B(1). 

To authonze the shipment of radioactive matenal using an 
alternative route which is not a state designated route, 
or an interstate (Mode 1.) 
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Emergency Exemptions— Continued 


Application 

No 

Exemption No. 

Applicant 

Regulations) affected 

EE 10706- 
N. 

OOT-E 10706 .. 

Energy A Environmental Technolo¬ 
gy Company. Southfield. Ml. 

49 CFR 173 .119. 

EE 10707- 
N. 

DOT-E 10707... 

Oregon Metallurgical Corporation. 
Albany. OR. 

49CFR 173.29..*_ 

EE 10708- 

N. 

OOT-E 10708... 

Sun Refining and Marketing Com¬ 
pany. Philadelphia. PA. 

49 CFR 173.29(c)(1), 174.67(k). 

EE 10709- 

N. 

DOT-E 10709... 

Exxon Chemical Company. Hous¬ 
ton. TX 

49 CFR 173.119(m)_j 

EE 10711- 
N. 

DOT-E 10711... 

Molycorp Incorporated. Washing¬ 
ton, PA 

49 CFR 173.31(c)(1)___ 

EE 10720- 
N. 

OOT-E 10720... 

Martin Marietta Corporation. 

Denver. OO. 

49 CFR 173.301(d). 173.302. 

EE 10721- 

OOT-E 10721... 

General Electric Company. Wil¬ 

49 CFR 173.417(a)(4), 173.471(a). 

N 


mington. NC. 

(b). and (c). Part 107, Appendix 

B to Subpart B, Paragraph (1). 
Part 172, Subpart D and E. 

EE 10722- 
N. 

DOT-E 10722 _ 

Occidental Chemical Corporation. 
Niagara Falls. NY 

49 CFR 173.29. 


Nature of exemption thereof 


To authorize shipment of a flammable liquid «n a non-DOT 
specification cylindrical steel packaging with a removable 
end with bolted on for closure. (Mode 1.) 

To authorize the transportation of DOT specifications 
105A500W tank car tanks, containing a residue of chlo- 
nne. which are overdue for tank and safety valve tests. 
(Mode 2.) 

To autbonze the transportation of two DOT Specification 
111A100W1 tank car tanks, containing a residue of 
Petroleum naphtha, which have defective intenor heating 
coil. (Mode £) 

To authorize the shipment of certain mixtures of flammable 
and corrosive liquids in stainless steel OOT Specification 
57 portable tanks. (Modes 1. 3.) 

To authorize the transportation of a residue of sulfuric acid 
in a DOT Specification 111A100W2 for tank car tank 
which is overdue for tank test (Mode 2.) 

To authorize the shipment of a non-DOT specification 
package containing certain components pressurized with 
a nonflammable gas. (Mode 1.) 

To authorize the transportation of packagings containing 
unirradiated, low-ennched uranium fuel elements in 
packaging that are in variance with the Nuclear Regula¬ 
tory Commission Certificate of Compliance No. 4986. 
(Mode 14 

To authorize the transportation of a DOT Specification 
105A500W tank car tank, containing a chlorine residue, 
which is overdue for tank and safety value tests. (Mode 
24 


Withdrawal Exemptions 


Application 

No. 

Applicant 

Regulation(s) ahected 

3095-X__ 

Dowell Scrikimberger. Inc., Tulsa, OK. 

49 CFR 173.119(a). 173.245(a). 

173.248(a). 173.263(a). 173.264, 

173.283. 173.289, 178.342-5. 

178 343-5. 

4453-X_ 

Seco of Arkansas. Inc., Midland. A«. 

49 CFR 172.101. 173.114a(h)(3). 

176.415. 176 63. 

4453-P_; 

Gary James Trucking. Palmyra. MO.. 

49 CFR 172.101. 173.114a(h)(3). 

176.415, 176.83. 

4631-P_ 

Gary James Trucking. Palmyra. MO_ 

49 CFR 173.114a. 173.304(a). 

4803-X. 

Dowell Schlumberger. Inc., Tulsa, OK_ i 

49 CFR 173.245. 173.248. 173.249, 
173.263, 173 272, 173 289, 178.343-5. 

5206-P.J 

Gary James Trucking, Palmyra. MO.. 

49 CFR 173 114a... 

6349-X. 

Union Carbide Industrial Gases Inc.. Dan¬ 
bury. CT. 

49 CFR 172.101. 173.315(a). 

6810-P_ 

Henderson Limited. Inc.. Richardson. TX... 

49 CFR 173 302(a)(1). 173.314(c). 

6960-X_ 

Pepsi-Cota Company. Somers. NY.. 

49 CFR Parts 100-199... 

7517-X_ 

Trinity Industries. Inc., Dallas. TX. 

49 CFR 173.314(c)...._.. 

7526-X. 

Sherex Chemical Company. Inc.. Dublin. 

49 CFR 173.134 ... 


OH. 


7807-X_ 

Radian Corporation, Herndon, VA ...._ 

49 CFR 172.101. 175.3....... 

8063-P_ 

Iweco. Inc., Houston. TX... 

49 CFR 173.304(a). 

8126-X....... 

Compagnie des Containers Reservoirs. 
Paris. France 

49 CFR 173.123. 173.315, 174.63(b). 

8337-X.. 

LWD Trucking. Inc., Calvert City. KY. 

49 CFR 173.119(a). (m). 173.245(a). 
173.346(a). 178.340-7. 178 342-5, 

178.343-5. 

8451-X. 

Technical Ordnance, fnc.. St. Bonifacius, 

MN. 

49 CFR 172.65. 173.86(e). 175.3. 

B453-P_ 

Gary James Trucking, Palmyra. MO . 

49 CFR 173.114a. 


Nature of exemption thereof 


To authorize use of a non-DOT specification cargo tank, for 
shipment of corrosive and flammable liquids. (Modes t. 34 


To authorize use of a non-DOT specification bulk, hopper-type 
tank, for transportation of blasting agent, n.o.s.. or ammonium 
nitrale-fuel oil mixtures. (Modes 1. 24 

To become a party to exemption 4453. (Modes 1. 2.) 

To become a party to exemption 4631. (Mode 1.) 

To authonze use of non-DOT specification cargo tank motor 
vehicles, for shipment of certain corrosive liquids. (Mode 1.) 

To become a party to exemption 5206. (Mode 1.) 

To authorize use of non-DOT specification insulated, container¬ 
ized portable tanks, for shipment of certain flammable and 
nonflammable gases. (Modes 1. 2. 3.) 

To become a party to exemption 6810. (Mode 1.) 

To authorize use of DOT Specification and non-DOT specifica¬ 
tion stainless steel drums, tight-head, with rated capacity not 
exceeding 55 gallons, for transportation of certain corrosive 
liquids. (Modes 1. 2. 3.) 

To authorize manufacture, marking and sale of non-DOT specifi¬ 
cation fusion welded tank car tanks, for transportation of 
nonflammable compressed gases. (Modes 1. 2, 3.) 

To authorize transport of certain pyrophoric liquids rn non-DOT 
specification portable tanks. (Modes 1, 3.) 

To authorize shipment of hydrogen in certain non-DOT specifica¬ 
tion seamless stainless steel cylinders. (Mode 54 

To become a party to exemption 8063 (Mode 14 

To authorize use of non-DOT specification portable tanks, for 
transportation of certain liquefied petroleum gases and other 
gases classed as flammable gases and a flammable liquid. 
(Modes 1. 2. 34 

To authorize the manufacture, marking and sale of non-DOT 
specification cargo tanks for shipment of flammable or corro¬ 
sive waste, liquid, or semi-solids. (Mode 1.) 

Authorizes the transport of not more than 25 grams of high 
explosives and pyrotechnic materials in a special shipping 
container. (Modes 1. 2. 4.) 

To become a party to exemption 8453 (Modes 1. 34 
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Application 

No. 


Applicant 


Regulation(s) affected 


Nature of exemption thereof 


8509-X... 

8518-X... 


8526-P 

8454-P 

8986-P 

9188-N 


9245-X — 


9393-X .... 
9407-N..., 
9499-X.... 

9513-X... 

9758-X 


9769-X..... 

9868-N. 

9881-P. 

9887-P...., 

10051-N.. 

10068-N.. 

10087-N.. 


10123-N.. 

10167-N.. 


10188-N.. 

10188-P... 

10188-N.. 

10220-N.. 

10240-N.. 


Mobay Corporation. Pittsburgh. PA.. 


49 CFR 173.263(a)(9). 179 201-1. 


Coast Vacuum Truck Service. Inc., Santa 
Maria. CA. 


Ranger Transportation. Inc., Jacksonville. 
FL 

Gary James Trucking. Palmyra. MO.. 

Gary James Trucking. Palmyra. MO. 

Bayfast Packaging Solutions. Pacifica. 
CA. 


Contico Container. Norwalk. CA. 


Sexton Can Company. Inc., Cambridge. 
MA. 

Eastman Kodak Company. Rochester. 
NY. 

Cleveland Container Corporation, Cleve¬ 
land. OH. 


American Cyanamid Company, Wayne. 
NJ. 

Camping Gaz Int'l (nee Application des 
Gaz S.A.) Paris. France. 


CECOS International. Inc.. Livingston. LA. 
Atochem North America. Buffalo, NY. 


LND, Inc., Oceanside. NY....... 

Containers and Pressure Vessels. Ltd., of 
Ireland, Monaghan. Ireland. 

Atlantic Coast Stevedores, Inc., Eliza¬ 
beth. NJ. 

Boliden Mineral AB. Skelleftehamn, 
Sweden. 

HLA Engineers. Inc., Dallas. TX.. 


Swiss Aluminum Ltd., Zurich. Switzerland.. 


FIBA Compressed Gas Equipment. West- 
boro. MA. 


Chevron U.S.A., Inc., San Francisco. CA.... 


Chevron Pipe Line Company. San Fran¬ 
cisco, CA. 

Point Arguello Pipeline Company. San 
Francisco, CA. 

Martin Marietta Corporation. Denver. CO.. 


Ethyl Corporation. Baton Rouge. LA. 


49 CFR 173.119(a), (m). 173.245(a). 
173 346(a). 178.340-7. 178.342-5. 

178.343-5. 


49 CFR 177.834(L)(2)(i). 


49 CFR 173.114a, 173.154, 173.93. 

49 CFR 173.114a(b)(3)... 

49 CFR 172.504, 173.118, 173.244, 
173.3, 173.345, 173.346. 173.359. 

173.370, 173.377, 175.3. 175.33, Part 
172, Subpart E. 

49 CFR 178.19, Part 173, Subpart D. F.... 


49 CFR 173.304(a), 175.3. 178.65. 

49 CFR 173.204(d)-- 

49 CFR 178.19, Part 173. Subparts, D. F. 


49 CFR 173.343, 173.377....... 

49 CFR 173.304(d)(3)(ii), 178.33 . 

49 CFR 176.83. 177.848. 

49 CFR 173.224... 


49 CFR 173.302. 175.3... 

49 CFR 172,203. 173.318, 173.320, 
176.30, 176.76(H). 177,840. 

178.338add. 

49 CFR 171.12(d), 176.11(a)(2)(l)_ 


49 CFR 173.366.. 


49 CFR 173.124(a)(6)__.___ 


49 CFR 173.302, 173.304, 173.305. 
175.3. 178,46. 

49 CFR 173.302. 173.304, 173.305. 
173.306. 173.34(h). 


49 CFR 173.119.... 

49 CFR 173.119._.~. 

49 CFR 173.119.... 

49 CFR 172.500. 173.77, 177.821. 


49 CFR 173.252(a)(4)(ii)_ 


To authorize use of a safety relief valve in lieu of a safety vent in 
DOT Specification 111A100W5 tank car tanks, for transporta¬ 
tion of hydrochloric acid. (Mode 2.) 

To authorize use of non-DOT specification cargo tanks designed 
and constructed in full compliance with DOT Specification 
MC-307 or MC-312 except for bottom outlet valve variations, 
for transportation of flammable liquids or corrosive or poison B 
materials. (Mode 1.) 

To become a party to exemption 8526 (Mode 1.) 

To become a party to exemption 8554 (Modes 1. 3.) 

To become a party to exemption 8986 (Mode 1.) 

To become a party to exemption 9168. (Modes 1. 2. 4.) 


To authorize manufacture, marking and saie of non-DOT specifi¬ 
cation removable head molded polyethylene containers with¬ 
out overpack, for transportation of corrosive and flammable 
liquids. (Modes 1. 2,3.) 

To authorize rail and cargo vessel as additional modes of 
transportation. (Modes 1. 2. 3. 4.) 

To authorize use of shipping papers bearing a preprinted ship¬ 
pers certificate. (Modes 1. 2. 3. 4. 5.) 

To authorize manufacture, marking and sale of 3V*. 5. 5Vfe. and 
6-gallon capacity DOT Specification 35 removable head po- 
fytneylene drums, for shipment of corrosive and flammable 
liquids. (Modes. 1. 2, 3.) 

To authorize transport of an organic phosphate formulation in 
bulk motor vehicle. (Mode 1.) 

To authorize shipment of Butane. Classed as flammable gas. in 
non-DOT specification nonrefillable metal containers compara¬ 
ble to DOT Specification 2P except for diameter and volume. 
(Modes 1. 2. 3.) 

To authorize transport of tr.fluoromethane, In insulated DOT 
Specification MC-331 tank motor vehicles, and DOT Specifica¬ 
tion 105A600W tank cars. (Modes 1, 2. 3.) 

To authorize a dicumyl peroxide solution, classed as an organic 
peroxide, for shipment in DOT Specification MC-331 or MC- 
312 cargo tanks. (Mode 1.) 

To become a party to exemption 9881. (Modes 1. 2. 3. 4.) 

To become a party to exemption 9887 (Modes 1. 2, 3.) 


To authorize shipment of radioactive materials in accordance 
with the IMDG Code in Keu of 49 CFR. (Modes 1. 3.) 

To authorize shipment of arsenic trioxide classed as a Poison B. 
in flexible, woven, polypropylene intermediate bulk containers 
with a polyethylene inner liner. (Modes 1. 2. 3.) 

To authorize shipment of Ethylene oxide classed as a flammable 
liquid in a 6076 gallon stainless steel DOT Spec 51 portable 
tank insulated by a 4" polyurethane foam and a 20 gauge 
stainless steel jacket. (Modes 1. 2. 3.) 

To manufacture, mark, and sell a non-DOT specification FRP 
cylinder similar to the DOT specification 3AL cylinder for 
shipment of flammable and non-flammable gases. (Mode 1.) 

To authorize repair of DOT Specifications 3A, 3AA. 3B and 3C 
cylinders by allowing peening off and on of collar/neckrings 
and replacement of footrings by removal with an air driven 
abrasive blade leaving the existing tab and stick welding on 
new footring to tab. (Mode 1.) 

To authonze shipment of crude oil petroleum classed as a 
flammable liquid in non-DOT specification. 5-gallons 12-gauge 
wall-thickness stainless steel containers not to exceed 4 
containers in a steel frame, fiberglass reinforced transport 
cart. (Modes 1. 3 ) 

To become a party to exemption 10188 (Modes 1. 3.) 

To become a party to exemption 10188 (Modes 1. 3.) 

To authorize shipment of space launch hardware, containing 
detonating cord. Class A explosive in a vehicle without pla¬ 
carding transported over a specially designated route by com¬ 
mercial carrier. (Mode 1.) 

To authorize shipment of bromine, classed as a corrosive materi¬ 
al in MC-312 cargo tanks constructed of nickel clad steel of 
HJnch total thickness. (Mode 1.) 










































Federal Register / Vol. 57. No. 52 / Tuesday, March 17, 1992 / Notices 


9337 


Withdrawal Exemptions— Continued 


Application 

No. 

Applicant 

Regulation(s) affected 

Nature of exemption thereof 

10260-X_ 

Olin Hunt Specialty Products. Inc.. West 
Paterson, NJ 

49CFR 173.266-. 

To authorize transport of a hydrogen peroxide solution, in s 
cylindrical steel overpack, straight sided, enclosing a polyethyl¬ 
ene container of 101 liters capacity. (Modes 1. 2. 3.) 

10261-X_ 

Olin Hunt Specialty Products. Inc.. West 
Paterson. NJ. 

49 CFR 173.272. 

To authorize use of a non-DOT specification container consisting 
of an inner polyethylene bottle with a FRP outer housing, for 
the transportation of sulfuric acid solutions, not exceeding 
98% concentration. (Modes 1. 2, 3.) 

10269-N. 

E. L du Pont de Nemours and Company, 
Inc., Wilmington. DE 

49 CFR 172.2(a). 173.24(c)(1).. 

To authorize shipment of haz. materials (other than class A or 8 
explosives or radioactive materials) in a package (other than 
compressed gas cylinder or a package of more than 450 liters 
capacity) marked with the UN packaging symbol & appropriate 
markings required by Annex 1 of the IMDG code. (Modes 1. 2. 
3’) 

To authorize shipment of etching acid, liquid, n.o s.. classed as a 
corrosive material in 5000 gallon capacity, lined MC-312 cargo 
tanks. (Mode 1.) 

10274-N. 

Chemtech Industries. Inc.. St Louis. MO ... 

49 CFR 173 299__ 

10276-N. 

Great Lakes Chemical Corporation El 
Dorado. AR 

49CfR 173.2S2(a«<). 

To authorize shipment of bromine, classed as a corrosive materi¬ 
al in DOT Specification MC-310 or MCX312 cargo tanks with a 
polyvinykdene flouride lining. (Mode 1.) 

10294-N_ 

Great Lakes Chemical Corporation. El 
Dorado. AR. 

49 CFR 173.314_ 

To authorize shipment of Bromotnfkiofomethane. classed as 
nonflammable gas, in a DOT Specification 110A500W tank 
car. (Mode 1.) 

10296-N...... 

Explosive Technologies International. 
Wilmington. DE. 

49 CFR 173.14(a)(1) ___ 

To authorize shipment of ammonium nitrate-fuel od mixture, 
classed as blasting agent in collapsible polyethylene-lined 
woven polypropylene bags, with a capacity not to exceed 
2,250 pounds each, on pallet constructed of % inch plywood 
deck with 2x5 wooden runners. (Mode 1.) 

10299-N_ 

MAT Chemicals Inc., Woodbridge, NJ.. 

49 CFR 173.247. .. . .. 

To authorize shipment of Tm Tetrachloride anhydrous, classed 
as a corrosive material in a DOT Specification 6D/2SL con¬ 
tainer. (Modes 1. 2. 3.) 

10317-N_ 

Southern Air Transport. Inc.. Miami. FL. 

49 CFR 175.30. 17Z101 table, column 
6b. 

To authorize a one-time shipment of rocket ammunition with 
explosive projectile. Class A explosive, which is forbidden for 
shipment by aircraft (Mode 4.) 

10322-N. 

Carteton Technologies, Inc., Orchard 
Park. NY. 

49 CFR 173 302, 175.30, 178 65. 

To manufacture, mark and sell a non-OOT specification cylinde* 
to be used as part of a pneumatic power supply system used 
for shipment of nitrogen or helium, classed as compressed 
gas. (Modes 1. 2. 44 

10329-N. 

Thiokol Corporation. Brigham City. UT_ 

49 CFR 173.92(b).. 

To authorize shipment of a rocket motor. Class B explosive, in a 
propulsive state with igniters installed, contained in a specially 
designed packaging configuration. (Mode 1.) 

10333-N_ 

Van Leer Nederland B.V. Steel Contain¬ 
ers. 3633 AK Yreeland. Netherlands. 

49 CFR 178.116-6(a). Part 173 Subparts 
D. E. F and H 

To manufacture, mark and sell non-DOT specification 55 gallon 
capacity, 1 millimeter thick drums for shipment of those 
commodities authonzed in DOT specification 17E 20/18 gauge 
drums. (Modes 1. 2. 3.) 

10408-N_ 

Bonar, Inc —Plastic Molding Div.. Winni¬ 
peg Plant Winnipeg, Manitoba. CN. 

49 CFR 173 Subpart F, 173.119. 
173.256. 173.266. 178.19, 178.241. 

To manufacture, mark and sell a 105 gallon capacity non-DOT 
specification reusable polyethylene drum enclosed in a plastic 
exterior fram for shipment of certain flammable, oxidizer and 
corrosive liquids. (Modes 1, 2. 3.) 

10416-N_ 

Allied Universal Corporation. Miami, FI_ 

49 CFR 173.263. 

To authorize the transportation of DOT-2E bottles of hydrochlo¬ 
ric acid, classed as corrosive material, overpacked in open- 
head DOT-34 55 gallon drums. (Mode 1.) 

10419-P. 

Hifl Brothers Chemical Company. Phoe¬ 
nix. AZ. 

49 CFR 174.67(i)......... 

To become a party to exemption 10419 (Mode 2.) 

10419-P _ 

Oiin Chemicals, Stanford. CT___ 

49 CFR 174.67(i).. . ... 

To become a party to exemption 10419 (Mode 2.) 

To authorize use of insulated OOT Specification MC-307 cargo 
tanks, for shipment of a certain Class B poison. (Mode 1.) 

10436-X_ 

Sandoz Chemicals Corp , Charlotte. NC. 

49 CFR 173.365.-__ 

10472-N. 

General Chemical Corporation. Parsip- 
pany. NJ. 

49 CFR 173.274. 

To authorize the transportation of ftuosulfonic acid, classed as 
corrosive material, in DOT Specification 111A60W7 stainless 
steel tank cars (Mode 2.) 

10528-N. 

Akzo Chemicals Inc., Chicago. IL .. i 

49 CFR 173.121 _ _ _ _ _ 

To authorize transportation of carbon disulfide, classed as flam¬ 
mable liquid. In DOT Specification 51 portable tanks. (Modes 
2.3.) 

To authorize shipment of non-OOT specification propellant trans¬ 
fer tanks containing residual amounts of either monomethyl- 
hydrazine classed as a flammable liquid or nitrogen tetroxide. 
classed as a poison A (Modes 1. 3.) 

10549-N. 

Astrotech Space Operations. LP. Silver 

Spring. MD 

49 CFR 173.145. 173.328. 173.338. 

10580-N _ 

Cryogas Engineering Ltd.. Vancouver. 
B.C., Canada 

49 CFR 172.101. 173.315(a) . . 

To authorize the use of a non-DOT specification cargo tank for 
transportation of flammable gases (Mode 1.) 

10604-X . 

Werkzeugmaschlrventabnk Oertikon- 

Buhrte AG. Zurich. Switzerland. 

49 CFR 173 56. 173.69. 173.79, 173.92 . 

To authorize the transportation of rocket motors, explosive 
projectiles, booster, explosive and igniter, rocket motor aboard 
cargo aircraft (Mode 4.) 

10633-N _ 

Autotech Composite, Inc.. Huntington 
Beach. CA 

49 CFR 173.302(a)(1). 173.304(a). 175 3... 

To authorize the manufacture, mark and sell of non-DOT specifi¬ 
cation cylinders for use in transporting flammable and non 
flammable gases. (Modes 1 . 2, 3. 4. 5.) 

10657-N_ 

Bioqual. Inc.. Rockville. MD . 

49 CFR 173 416(c) ....- 

To authorize a one time only, short distance, domestic shipment 
of a radioactive material contained in a specially designed 
packaging which is only authonzed for export and impon 
shipments. (Mode 1.) 
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Denials 


6971-X...... Request by Ultra Scientific. Inc.. 

North Kingstown, R1 to author¬ 
ize an alternative method of 
packaging for reshippers who 
are returning the material to 
the holder of the exemption 
denied June 3,1991. 

7G60-P. Request by Ronson Aviation. Inc., 

Trenton, NJ to authorize car¬ 
riage of non-fissile radioactive 
materials aboard cargo-only 
aircraft when the combined 
transport index exceeds 50.0 
and/or the separation criteria 
cannot be met denied April 3, 
1991. 

7825-X...... Request by Hydrite Chemical 

Company Milwaukee. Wl to 
authorize transport of certain 
hazardous materials in DOT 
Specification 50 portable tanks 
denied October 15,1991. 

8308-X. Request by Caspersen. Inc. Glen¬ 

coe. IL to authorize carriage of 
non-fissile radioactive materi¬ 
als packages via motor vehicles 
when their combined transport 
index exceeds 50 and/or the 
separation distance criteria 
cannot be met denied October 
3.1990. 

9144-X. Request by Cajun Bag A Supply 

Company Crowley. LA to 
renew and to authorize cargo 
vessel as additional mode of 
transportation denied Novem¬ 
ber 18,1990. 

9350-P. Request by A. B. Chance Compa¬ 

ny Centralia. MO to authorize 
use of a non-DOT specification 
seamless molded biphenolic 
epoxy cylinder, for shipment of 
a nonflammable gas denied De¬ 
cember 18,1990. 

9429-N. Request by Witch Industries, Inc., 

South Houston. TX to manufac¬ 
ture, mark and sell non-DOT 
specification cargo tanks simi¬ 
lar to DOT Specification MC- 
307/312 except for bottom 
outlet valve variations, for 
shipment of various flammable 
or corrosive waste liquids or 
semi-solids denied March 14, 
1991. 

9G35-N..... Request by J. J. & A. J.. Inc. Ana¬ 
heim, CA to extend the period¬ 
ic retest period for 3A, 3AX, 
3AA 3AAX and 3T cylinders 
from 5 years to 10 years when 
they successfully pass both the 
required hydrostatic test and 
the acoustic emission test 
denied April 3.1991. 


Denials—Continued 


9988-N..... Request by McDonnell Douglas 
Corporation St. Louis. MO to 
authorize shipment of limited 
quantities of Toluene and 
Methyl ethyl ketone, classed as 
Flammable liquid, without ship¬ 
ping papers and without mark¬ 
ing the packaging denied June 
7. 1991. 

10002-N... Request by Virginia Electric and 
Power Company Richmond, VA 
to authorize shipment of Nitro¬ 
gen and Sulfur Hexafluoride, 
both classed as Nonflammable 
gas. without placards although 
the combined gross weight of 
the materials exceeds 1000 
pounds denied May 31, 1991. 

10044-N... Request by Portersville Sales and 
Testing. Inc.. Portersville, PA to 
authorize DOT specification 
3AAX and 3T cylinders to be 
periodically retested by acous¬ 
tic emission equipment instead 
of hydrostatic retest and to 
allow latitude in external in¬ 
spection and other deviations 
related to acoustic emission 
testing denied July 12, 1990. 

10044—P.... Request Western Sales & Testing 
of Amarillo. Inc. Amarillo. TX 
to authorize DOT specification 
3AAX and 3T cylinders to be 
periodically retested by acous¬ 
tic emission equipment instead 
of hydrostatic retest and to 
allow latitude in external in¬ 
spection and other deviations 
related to acoustic emission 
testing denied July 12,1990. 

10063-N... Request by Spex Industries 
Edison. NJ to authorize ship¬ 
ment of both solutions of nitric 
acid and hydrochloric acid in 
concentrations of 5% or less 
classed as corrosive materials 
to be shipped as non-hazard- 
ous/non-reguiated materials in 
bottles of 500 ml or less over¬ 
packed in Specification 12B fi- 
berboard box denied February 
22. 1991. 

10124-N... Request by Arrowhead Industrial 
Services. Inc. West Orange, NJ 
to manufacture mark and sell 
non-DOT specification steel 
cylinders similar to DOT speci¬ 
fication 3T except one end is 
not concaved to pressure and 
water capacity below 100 
pounds with service pressures 
from 1800 psi to 2265 psi for 
shipment of those gases author¬ 
ized in DOT-3AA and 3T cylin¬ 
ders denied March 21.1991. 


Denials—Continued 


10148-N... Request by Pro-Tech-Tube Inc. 

Kansas City. MO to authorize 
shipment of a viable microorga¬ 
nism classed as an etiologic 
agent in an inner container sur¬ 
rounded with an absorbent ma¬ 
terial impregnated with a ger¬ 
micidal pesticidal substance 
overpacked in a metal tube 
denied July 16.1991. 

10152-N ... Request by Asahi Seisakusho Co.. 

Ltd Saitama-Japan to authorize 
manufacture marking and sale 
of a non-DOT cylinder similar 
to the 3T cylinder for transport¬ 
ing high pressure air. oxygen, 
helium, oxygen and helium 
mixture (50% oxygen maxi¬ 
mum) classed as nonflammable 
gases denied March 20. 1991. 

10201-N... Request by Amax Metals Recov¬ 
ery. Inc. Braithwaite, LA to au¬ 
thorize shipment of a spent cat¬ 
alyst, flammable solid, n.o.s.. 
classed as a flammable solid in 
non-DOT specification 1-ton 
flexible intermediate bulk con¬ 
tainers with a plastic liner 
denied March 13.1991. 

10215-N... Request by Champagne Special¬ 
ties Inc. Fairport, NY to author¬ 
ize removal A replacement of 
footrings on cylinders by weld¬ 
ing or brazing on DOT 3A, 
3AA, 3B, A 3C cylinders used 
for transport of liquified and 
non-liquified compressed gases, 
classed as flammable and non¬ 
flammable denied December 6, 
1990. 

10218-N... Request by Jtederit Otto Daniei- 
sen Holte, Denmark to author¬ 
ize use of a fire hose with a 
nozzle which is permanently 
open but is activated with a 
pump switching in a cargo 
vessel denied April 10. 1991. 

10233-N... Request by Schultz Werke GmbH 
A Co. KG D-5418 Selters, Ger¬ 
many to authorize manufacture, 
marking and sale of a non-DOT 
specification fiber drum with 
top and bottom of 48 mm steel 
for shipment of those materials 
authorize for shipment in a 2lC 
fiber drum denied December 4, 
1990. 

10238-N... Request by Poly Processing Com¬ 
pany, Inc. Monroe. LA to au¬ 
thorize manufacture, marking, 
and sale of 330-gallon on-DOT 
specification polyethylene 

tanks for use in the transporta¬ 
tion of various flammable, cor¬ 
rosive and oxidizing materials 
denied May 8, 1991. 
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Denials—Continued 


Denials—Continued 


10243-N... Request by BD Technology. Inc. 

Arcadia. CA to authorize ship¬ 
ment of lab packs without writ¬ 
ing the hazardous substance in 
parenthesis, as an additional 
description, on both the con¬ 
tainer and shipping document 
but to mark "RQ" in associa¬ 
tion with shipping name on 
manifest and to attach an in¬ 
ventory sheet to shipping 
papers denied August 27, 1991. 

10248-N... Request by Milan Box Corpora¬ 
tion Milan. TN to authorize 
manufacture, marking and sale 
of non-DOT specification ply¬ 
wood pallet boxes with a fitted 
2 ply. 4 mil polyethylene inner 
bag for use in transporting 
flammable liquids and ORM 
materials denied November 7, 
1990. 

10264-N... Request by Reagent Chemical & 
Research. Inc. Port Neches, TX 
to authorize use of lead frangi¬ 
ble discs on nonpressure tank 
cars to be used in transporting 
aqueous hydrochloric acid 
classed as corrosive material 
denied May 31,1990. 

10268-N... Request by Blefa-Felser GmbH 
Attendom, Germany to author¬ 
ize manufacture, marking and 
sale of non-DOT Specification 
55 gallon aluminum drums for 
shipment of allyl isothiocyan¬ 
ate classed as a poison B 
denied March 21,1991. 

10271-N... Request by McOCO, Inc. Hous¬ 
ton. TX to authorize transport 
of certain class A, B. and C 
explosives by cargo air which 
are forbidden for shipment by 
air or exceed authorized quan¬ 
tity limitation prescribed for air 
shipment denied October 30. 
1990. 

10275-N ... Request by Degussa Corporation 
Ridgefield Park, NJ to authorize 
hydrogen peroxide solution not 
exceeding 52 percent contained 
in DOT Specification 57 porta¬ 
ble tanks to be offered for ship¬ 
ment with other materials in 
the same truck by common car¬ 
riers and/or private carriers 
denied July 12. 1990. 

10290-N ... Request By Crown Sheetmetal 
LTD. Invercargill. New Zealand 
to authorize manufacture, 
marking and sale of a non-DOT 
specification stainless steel cyl¬ 
inder similar to the DOT Speci¬ 
fication 4BVV cylinder for ship¬ 
ment of liquified petroleum gas 
classed as flammable gas 
denied October 30.1990. 


10293-N... Request by Tremco Incorporated 
Beachwood. OH to authorize 
shipment of a corrosive liquid 
classed as a corrosive material, 
in a 5 gallon laminated com¬ 
posite bag containing 4.5 gal¬ 
lons corrosive liquid on top of 
a non-hazardous material sepa¬ 
rated by a 3 mil polyethylene 
sheet, in a non-DOT 55 gallon 
18/20 gauge steel drum denied 
March 21. 1991. 

10304-N... Request by Fibre Glass-Evercoat 
Company. Inc. Cincinnati, OH 
to authorize shipment of methyl 
ethyl ketone, peroxide, classed 
as organic peroxide, in llcc or 
40cc securely closed plastic 
tubes, overpacked in a plastic 
pail denied March 21.1991. 

10306-N... Request by Seamless Cylinder 
International Inc. Sault Ste. 
Marie, MI to manufacture, 
mark and sell DOT specifica¬ 
tion 4BW cylinders with elec¬ 
tric resistance welded seam 
containing fire extinguisher 
powder, classed as nonflamma¬ 
ble gas with pressurized cylin¬ 
der filled with nitrogen gas 
denied March 22,1991. 

10331-N... Request by Peerless Tube Com¬ 
pany, Inc. Bloomfield, NJ to au¬ 
thorize shipment of non-flam¬ 
mable gas in one-piece monob¬ 
loc non-DOT specification cyl¬ 
inder denied December 13, 
1991. 

10339-N... Request by Cryogenic Services, 
Inc. Canton. GA to authorize 
the manufacture, mark and sell 
of non-DOT specification cylin¬ 
ders comparable to DOT speci¬ 
fication 4BW, except they are 
constructed of 304 stainless 
steel, for shipment of liquified 
petroleum gas denied Novem¬ 
ber 16, 1990. 

10367-N... Request by Ace Striping Compa¬ 
ny, Inc. Shreveport LA to au¬ 
thorize shipment of paint, 
classed as a flammable liquid, 
in non-DOT specification metal 
portable tank denied June 7, 
1991. 

10371-N... Request by Bruin Engineered 
Parts. Inc. Midland. Ontario. 
Canada to manufacture, mark 
and sell non-DOT specification 
cylinders similar to 3E con¬ 
struction with service pressure 
of 750 psi containing non-flam¬ 
mable gas denied December 13, 
1991. 

10405-N... Request by Pestcon Systems. Inc. 

Raleigh. NC to authorize trans¬ 
portation of aluminum phos¬ 
phide. classed as a flammable 
solid, in private-owned pest 
control vehicles without plac¬ 
ards denied June 3. 1991. 


10417-N. 


10420-N. 


10447-N.. 


10462-N 


10484-N.. 


10485-N.. 


10503-N.., 


10517-N... 


Denials—Continued 


.. Request by Ecolab. Inc. St. Paul. 
MN to manufacture, mark and 
sell an inner multilayer heat 
sealed plastic film bag of 2.5 to 
5 gallon capacity overpacked in 
a corrugated box for shipment 
of corrosive liquids for which 
DOT 34 and 2U specification 
container denied September 28. 
1991. 

.. Request by Fore Way Express. 
Inc. Wausau. Wl to authorize 
the transportation of material 
classed as flammable liquids, 
solids or gases in enclosed 
trailers with installed nose 
mounted heater and thermostat 
exposed inside the trailer 
denied September 21, 1990. 

.. Request by Nuclear Assurance 
Corporation Norcross. GA to 
authorize transport of irradiat¬ 
ed reactor fuel over a route not 
permitted by 49 CFR 177.625(b) 
denied August 31. 1990. 

. Request by McDonnell Douglas 
Helicopter Company Mesa. AZ 
to authorize shipment of rocket 
motors with igniters installed. 
Class B explosives in DOT ap¬ 
proved shipping container and 
packaging denied September 
17. 1991. 

. Request by Active Aero Charter, 
Inc. Belleville. MI to authorize 
carriage of Class A. B and C 
explosives not permitted for air 
shipment or in quantities great¬ 
er than those prescribed for air 
shipment denied October 9, 
1991. 

. Request by M & M Industries, 
Inc. Chattanooga. TN to author¬ 
ize the manufacture, marking 
and sell of non-DOT specifica¬ 
tion polyethylene drums with 
4” opening for transportation of 
corrosive, flammable, poison 
and oxidizer materials for 
which DOT Specification 34 
and 21C containers are author¬ 
ized denied June 14,1991. 

. Request by Photographic Solu¬ 
tions, Inc. Buzzards Bay. MA to 
authorize the transportation of 
limited quantities of certain 
products to be shipped as non- 
regulated commodities denied 
March 5. 1991. 

Request by Nalco Chemical Com¬ 
pany Naperville. IL to authorize 
the retesting of DOT-Specifica- 
tion 57 portable tanks fabricat¬ 
ed of stainless steel at five- 
year intervals denied April 10. 
1991. 

























9340 


Federal Register / Vol. 57, No. 52 / Tuesday. March 17. 1992 / Notices 


Denials—Continued 


10533-N _ Request by Ashland Chemical, 
Inc. Columbus. OH to eliminate 
the periodic retesting, reinspec¬ 
tion and marking requirements 
for DOT-spedfication 4BW cyl¬ 
inders authorized for transpor¬ 
tation of triethylamine. classed 
as flammable liquid denied 
March 18.1901. 

1O5G0-N... Request by AfrVantage*. Inc. St 
Paul. MN to authorize the 
transportation of Class A. B. 
and C explosives which are 
forbidden for shipment by air 
or in quantities which exceed 
those prescribed for shipment 
by air. by cargo-only aircraft 
denied October 9.1991. 

106O1-N Request by Pack-Lite System. Inc. 

Tulsa. OK to authorize the 
manufacture, marking and sell 
of a non-DOT specification pol¬ 
yethylene shipping container 
for use in transporting various 
commodities denied September 
28.1991. 

10632-N... Request by Technical Manufac¬ 
tured Products Jasper. GA to 
authorize the use of 304 stain¬ 
less steel fn construction of 
specification 4BW cylinders to 
be used for transportation of 
liquified petroleum gas denied 
August 15.1991. 


Issued in Washington. DC. on January 16. 
1992. 

J. Suzanne Hedgepeth, 

Chief, Exemptions Branch Office of 
Hazardous Materials Exemptions and 
Approvals . 

|FR Doc. 91-6022 Filed MM; 8:45 am| 

BILLING CODC 491B-64MC 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Art Advisory Pane!; Ctosed Meeting 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of closed meeting of Art 
Advisory Panel. 

summary: Closed meeting of the Art 
Advisory Panel will be held in 
Washington, DC. 

DATES: The meeting will be held April 8 
and 9,1992. 

FOR FURTHER INFORMATION CONTACT: 

Karen Carolan, CC:AJ*:AS:4 901 D 
Street. SW.. Washington. DC 20024 
Telephone No. (202) 401-4128, (not a toll 
free number) 

Notice is hereby given pursuant to 
section 10(a)(2) of the Federal Advisory 


Committee Act. 5 U.S.C app. (1988), that 
a closed meeting of the Art Advisory 
Panel will be held on April 8 and 9,1992, 
in room 118 beginning at 9:30 a.m.. 
Aerospace Center Building. 901 D Street, 
SW„ Washington. DC 20024. 

The agenda will consist of the review 
and evaluation of the acceptability of 
fair market value appraisals of works of 
art involved in federal income, estate, or 
gift tax returns. This will involve the 
discussion of material in individual tax 
returns made confidential by the 
provisions of section 6103 of title 26 of 
the United States Code. 

A determination as reqired by section 
10(d) of the Federal Advisory Committee 
Act has been made that this meeting is 
concerned with matters listed in section 
552b(c) (3), (4). (6), and (7) of title 5 of 
the United States Code, and that the 
meeting will not be open to the public. 

The Commissioner of Internal 
Revenue has determined that this 
document is not a major rule a9 defined 
in Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. Neither does this document 
constitute a rule subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 

Shirley D. Peterson. 

Commissioner. 

[FR Doc. 92-6104 Filed 3-16-92; 8:45 am) 

BI LUNG CODE 030-01-11 


Performance Review Board 

AGENCY: Internal Revenue Service, 
Treasury. 

action: Notice of members of Senior 
Executive Service Performance Review 
Board. 

EF F E CTIVE DATE: Performance Review 
Board effective March 1,1992. 

FOR FURTHER INFORMATION CONTACT: 
DiAnn Kiebler, HR:H:E, room 3515,1111 
Constitution Avenue, NW., Washington. 
DC 20224, Telephone No. (202) 566-4633, 
(not a toll free number). 

SUPPLEMENTARY INFORMATION: Pursuant 
to section 4314(c)(4) of the Civil Service 
Reform Act of 1978. the members of the 
Internal Revenue Serv ice’s Senior 
Executive Service Performance Review 
Board for senior executives other than 
Regional Commissioners, Assistant 
Commissioners and executives in 
Inspection and the Office of the 
Commissioner are a9 follows: 

Michael Dolan, Deputy Commissioner. 
Chairperson 

Thomas Coleman. Regional 
Commissioner. Western Region 
Walter Hutton, Assistant Commissioner 
(Information Systems Management) 


Leon Moore, Regional Commissioner. 
Central Region 

Inar Morics, Assistant Commissioner 
(Criminal Investigation) 

Judy Van Alfen, Assistant 
Commissioner (Returns Processing) 
Helen White, Assistant to the 
Commissioner (Equal Opportunity) 
This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the Treasury 
Directive appearing in the Federal 
Register for Wednesday. November 8, 
1978 (43FR52122). 

Shirley D. Peterson, 

Commissioner. 

|FR Doc. 92-6105 Filed 3-16-92; 8:45 am) 

BILLING COOC 4M0-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Trade Policy Staff Committee; 
Generalized System of Preferences 
(GSP); the Expiration and Renewal of 
the GSP Program; Public Hearings and 
the Solicitation of Public Comments on 
GSP Renewal; Opportunity for Public 
Comment on USITC Advice In the 
Special GSP Review for Central and 
Eastern Europe 

AGENCY: Office of The United States 
Trade Representative. 
action: Solicitation of Public Comments 
on the Renewal of the Generalized 
System of Preferences Program and on 
the USITC Advice in the Special GSP 
Review. 

summary: The Generalized System of 
Preferences (GSP) grants duty-free 
treatment to certain products that are 
imported from developing countries. The 
GSP program, which was enacted by 
Congress in 1974 and reauthorized in 
1984, expires on July 3,1993. The Trade 
Policy Staff Committee (TPSC) is 
initiating its consideration of the 
renewal of the GSP program. In 
connection with this review, the TPSC 
will hold public hearings in June 1992 
and is soliciting public comments. 
Interested parties are invited to testify 
and submit written comments on the 
renewal of the GSP program. The views 
of all interested parties will be 
considered by the TPSC in formulating a 
proposal to assist Congress in 
developing options regarding the 
reauthorization of the GSP program. In 
addition, this notice solicits public 
comment on the advice rendered by the 
U.S. International Trade Commission 
(USITC) in the Special GSP Review for 
Central and Eastern Europe. 
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FOR FURTHER INFORMATION CONTACT; 

GSP Subcommittee of the Trade Policy 
Staff Committee, Office of the United 
States Trade Representative, room 517, 
600 17th Street, NW., Washington, DC 
20506. The telephone number is (202) 
395-6971. 

SUPPLEMENTARY INFORMATION: 

I. GSP Reauthorization: Background 

The GSP program offers limited duty¬ 
free access to the U.S. market for certain 
eligible products that are imported from 
designated beneficiary developing 
countries. The GSP program is 
authorized under title V of the Trade 
Act of 1974. as amended (the 1974 Act) 
(19 U.S.C. 2461-2465). The GSP program 
was renewed in the Tariff and Trade 
Act of 1984. 

In reauthorizing the GSP program in 
1984, Congress provided that the 
program’s purpose is to: (1) Promote the 
development of developing countries, 
which often need temporary preferential 
advantages to compete effectively with 
industrialized countries; (2) Promote the 
notion that trade, rather than aid, is a 
more effective and cost-efficient way of 
promoting broad-based sustained 
economic development; (3) take 
advantage of the fact that developing 
countries provide the fastest growing 
markets for U.S. exports and that foreign 
exchange earnings derived by 
developing countries from exporting 
under the GSP program can lead to 
further U.S. exports; (4) allow for the 
consideration of the fact that there are 
significant differences among 
developing countries with respect to 
their general development and 
international competitiveness; (5) 
encourage the providing of increased 
trade liberalization measures, thereby 
setting an example to be emulated by 
other industrialized countries; (6) 
recognize that a large number of 
developing countries must generate 
sufficient foreign exchange earnings to 
meet international debt obligations; (7) 
promote the creation of additional 
opportunities for trade among 
developing countries; (8) integrate 
developing countries into the 
international trading system with its 
attendant responsibilities in a manner 
commensurate with their development; 
and, (9) encourage developing countries 
(a) to eliminate or reduce significant 
barriers to trade in goods and services 
and to investment, (b) to provide 
effective means under which foreign 
nationals may secure, exercise and 
enforce exclusive intellectual property 
rights, and (c) to afford workers 
internationally recognized worker rights. 
Congress further provided that the 


purposes of the GSP program should be 
pursued in a manner that conforms to 
U.S. obligations under the General 
Agreement on Tariffs and Trade and 
does not adversely affect U.S. producers 
and workers. 

As provided in the GSP regulations 
(15 CFR 2007), the GSP Subcommittee of 
the TPSC conducts an Annual GSP 
Review each year. The GSP 
Subcommittee receives and considers 
petitions filed by interested parties in 
the private sector to add products to the 
GSP program, to remove products from 
the GSP program or to otherwise modify 
product coverage. It should be noted 
that the GSP law expressly excludes 
certain products from even being 
considered for GSP eligibility, namely 
certain textile and apparel articles, 
certain watches, certain footwear and 
leather goods, import-sensitive 
electronic, steel and glassware products 
and any other articles determined to be 
import sensitive in the context of the 
GSP program (section 503(c)(1) of the 
1974 Act). 

In considering modifications to the 
GSP program, the GSP Subcommittee 
considers: (1) The effect such action will 
have on furthering the economic 
development of developing countries 
through the expansion of their exports; 
(2) the extent to which other major 
developed countries are undertaking a 
comparable effort to assist developing 
countries by granting generalized 
preferences with respect to imports of 
products of such countries; (3) the 
anticipated impact of such action on 
U.S. producers of like or directly 
competitive products; and (4) the extent 
of the beneficiary developing country’s 
competitiveness with respect to eligible 
articles (section 501 of the 1974 Act). 

The GSP Subcommittee also considers 
petitions that seek to have various 
“country practices’* of beneficiary 
countries reviewed (section 502(b) and 
(c) of the 1974 Act). The country practice 
criteria include, for example, market 
access, barriers to trade in services, 
worker rights, intellectual property 
rights and uncompensated 
expropriation. 

In the Annual Review, the GSP 
Subcommittee implements the so-called 
competitive need limits (section 504(c) of 
the 1974 Act). The competitive need 
limits provide that a country will lose 
GSP benefits for a particular product if 
the country provides more than 50 
percent of total U.S. imports of the 
product or more than a fixed dollar 
amount of a particular product in a 
calendar year (about $96 million for 
calendar year 1991). The application of 
the competitive need limits may be 


waived under certain conditions 
(section 504(c)(3) of the 1974 Act), and 
the GSP Subcommittee considers 
competitive need limit waiver petitions 
in the Annual GSP Review. Also, 
“reduced” competitive need limits may 
be applied if a beneficiary developing 
country is found to be “sufficiently 
competitive” with respect to any eligible 
article (section 504(c)(2) of the 1974 Act). 

Lastly, the GSP Subcommittee 
considers “de minimis waivers” for low 
trade products (section 504(d)(2) of the 
1974 Act) and redesignation 
determinations (section 504(c)(5) of the 
1974 Act) in the Annual GSP Review. De 
minimis waivers may be granted to a 
country that exceeds the 50 percent 
competitive need limit on a particular 
product for which total U.S. imports do 
not exceed about $11 million. Countries 
that have lost GSP benefits on a product 
in a prior year become eligible to be 
“redesignated” for GSP benefits when 
imports of the product fall below the 
competitive need limits in a subsequent 
year. 

II. GSP Reauthorization: Public Hearings 
and the Opportunity for Public Comment 

The GSP Subcommittee of the TPSC 
invites public comments on the renewal 
of the GSP program. Interested parties 
may file a written submission on any 
aspect of the GSP program by May 6, 
1992. If an interested party wishes to 
present oral testimony at the public 
hearings, then they must submit a 
request by May 20.1992 to appear at the 
hearings. The request to appear at the 
hearing must include a written version 
of their oral statement. All submissions, 
requests or oral statements should be 
submitted to the GSP Subcommittee, 
Office of the U.S. Trade Representative, 
room 517, 600 17th Street. NW., 
Washington, DC 20506. 

A. Written Submissions 

Interested parties may file a written 
submission with the GSP Subcommittee 
on any aspect of the operation, 
administration or effect of the GSP 
program by 5 p.m. Wednesday, May 6, 
1992. All written submissions must 
include an original and fourteen copies 
(14) in English. 

8 Public Hearings 

Public hearings on the renewal of the 
GSP program will be held on a date in 
June 1992 at a location in Washington, 

DC to be announced. The hearings will 
be open to the public and a transcript of 
the hearings will be made available for 
public inspection or purchase from the 
reporting company. No electronic media 
coverage will be allowed. 







9342 


Federal Register / Vol. 57, No. 52 / Tuesday. March 17, 1992 / Notices 


All interested parties wishing to make 
an oral presentation at the hearings 
must submit the name, address, and 
telephone number of the witness(es) 
representing their organization to the 
GSP Subcommittee by 5 p.m. 

Wednesday, May 20,1992. Requests to 
present oral testimony in connection 
with public hearings should be 
accompanied by an original and 
fourteen (14) copies, in English, of a 
written version of their oral statement 
and should be received by 5 p.m. 
Wednesday, May 20,1992. Oral 
testimony before the GSP Subcommittee 
must be in English and will be limited to 
ten-minute presentations that 
summarize or supplement information 
contained in written submissions or 
written versions of oral statements 
submitted for the record. 

C. Information Subject to Public 
Inspection 

All submissions will be subject to 
public inspection by appointment with 
the staff of the USTR public reading 
room. Appointments may be made from 
10 a.m. to noon and 1 p.m. to 4 p.m. by 
calling (202) 395-6180. 

HI. Special GSP Review: Public 
Comment on USITC Advice 

The TPSC initiated a Special GSP 
Review for Central and Eastern Europe 
on August 8,1991 (58 FR 37758). On 
September 18,1991, the TPSC extended 
the deadline for the submission of 
petitions in the Special GSP Review to 
October 18.1991 (50 FR 47266). On 
December 18,1991, the TPSC announced 
the list of products that would be 
considered for duty-free GSP treatment 
in the Special GSP Review (56 FR 65750). 
That notice also announced that the 
TPSC would seek USITC advice and 
would provide an opportunity for public 
comment on the nonconfidential USITC 
advice in March 1992. The public 
version of the USITC advice on the 
products being considered in the Special 
GSP Review will be available from the 
USITC on March 17,1992, by calling the 
Office of the Secretary of the USITC at 
(202) 205-1806. 

The GSP Subcommittee of the TPSC 
invites public comments on the 
nonconfidential USITC advice rendered 
in die Special GSP Review. Comments 
on the nonconfidential USITC advice 
should be submitted to the GSP 
Subcommittee of the TPSC by 5 p.m. 
Tuesday, March 31,1992. All such 
submissions should conform to the GSP 
regulations set forth at 15 CFR 2007. All 
submissions should identify the product 
of interest in terms of the current 
numbering and nomenclature of the 
Harmonized Tariff Schedule of the 


United States and, if possible, the 
assigned case number that is contained 
in the Annex to the December 18 
Federal Register notice (56 FR 65750). 

All submissions must include an 
original and fourteen copies (14) in 
English. All submissions will be subject 
to public inspection by appointment 
with the staff of the USTR public 
reading room, except for information 
granted “business confidential” status 
pursuant to 15 CFR 2003.6 and other 
qualifying information submitted in 
confidence pursuant to 15 CFR 2007.7. If 
the document contains business 
confidential information, an original and 
fourteen (14) copies of a nonconfidential 
version of the submission along with an 
original and fourteen (14) copies of the 
confidential version must be submitted. 
In addition, the document containing 
confidential information should be 
clearly marked “confidential” at the top 
and bottom of each page of the 
document. The version that does not 
contain business confidential 
information (the public version) should 
also be clearly marked at the top and 
bottom of each page (either “public 
version” or “nonconfidential”). 

David A. Weiss, 

Chairman, Trade Policy Staff Committee . 

[FR Doc. 92-6164 Filed 3-16-92; 8:45 am) 
BILLING COOE 3190-01-U 


DEPARTMENT OF VETERANS 
AFFAIRS 

Advisory Committee on Former 
Prisoners of War; Meeting 

The Department of Veterans Affairs 
gives notice under Public Law 92-463 
that a meeting of the Advisory 
Committee on Former Prisoners of War 
will be held in room 724. at VA Central 
Office, 8011 St., NW., Washington, DC 
20001, from April 29,1992, through May 
1,1992. The meeting will convene at 9 
a.m. each day and will be open to the 
public. Seating is limited and will be 
available on a first-come, first-served 
basis. 

The purpose of the Committee is to 
advise the Secretary of Veterans Affairs 
on the administration of benefits under 
title 38, United States Code, for 
Veterans who are former prisoners of 
war. and to make recommendations on 
the need of such veterans for 
compensation, health care and 
rehabilitation. 

The Committee will receive briefing 
and hold discussions on various issues 
affecting health care and benefits 
delivery, including, but not limited to, 
the following: education and training of 
VA personnel involved with former 


prisoners of wan the status of privately 
and publicly funded research affecting 
former prisoners of wan past and 
current legislative issues affecting 
former prisoners of war. the various 
disabilities and sequelae of long-term 
captivity; and the procedures involved 
in processing claims for service- 
connected disabilities submitted by 
former prisoners of war. 

Members of the public may direct 
questions or submit prepared statements 
for review by the Committee in advance 
of the meeting, in writing only, to Mr. J. 
Gary Hickman, Director, Compensation 
and Pension Service (21), room 275, 
Department of Veterans Affairs, 810 
Vermont Avenue. NW., Washington, 

DC, 20420. Submitted material must be 
received at least five business days 
prior to the meeting. Members of the 
public may be asked to clarify submitted 
material prior to consideration by the 
Committee. 

A report of the meeting and a roster of 
Committee members may be obtained 
from Mr. Hickman. 

Dated: March 4.1992. 

By Direction of the Secretary. 

Diane II. Landis, 

Committee Management Officer. 

[FR Doc. 92-6118 Filed 3-16-92, 8:45 am) 

BILLING COOC 6320-01-M 


Wage Committee; Meetings 

The Department of Veterans Affairs 
(VA), in accordance with Public Law 92- 
463, gives notice that meetings of the VA 
Wage Committee will be held on: 
Wednesday, April 8,1992, at 2 p.m. 
Wednesday, April 22,1992, at 2 p.m. 
Wednesday, May 6,1992, at 2 p.m. 
Wednesday, May 20,1992, at 2 p.m. 
Wednesday, June 3,1992, at 2 p.m. 
Wednesday, June 17,1992, at 2 p.m. 

The meetings will be held in room 
1161, Veterans Affairs Central Office, 
810 Vermont Avenue. NW., Washington, 
DC. 20420. 

The Committee's purpose is to advise 
the Chief Medical Director on the 
development and authorization of wage 
schedules for Federal Wage System 
(blue-collar) employees. 

At these meetings the Committee will 
consider wage survey specifications, 
wage survey data, local committee 
reports and recommendations, 
statistical analyses, and proposed wage 
schedules. 

All portions of the meetings will be 
closed to the public because the matters 
considered are related solely to the 
internal personnel rules and practices of 
the Department of Veterans Affairs and 
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because the wage survey data 
considered by the Committee have been 
obtained from officials of private 
business establishments with a 
guarantee that the data will be held in 
confidence. Closure of the meetings is in 
accordance with subsection 19(d) of 
Public Law 92-463, as amended by 
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Public Law 94-409, and as cited in 5 
U.S.C. 552b(c) (2) and (4). 

However, members of the public are 
invited to submit material in writing to 
the Chairperson for the Committee’s 
attention. 

Additional information concerning 
these meetings may be obtained from 
the Chairperson, VA Wage Committee. 
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room 1161, BIO Vermont Avenue. NW.. 
Washington. DC 20420. 

Dated: March 6.1992. 

By Direction of the Secretary: 

Diane H. Landis. 

Committee Management Officer. 

|FR Doc. 92-6117 Filed 3-16-92: B:45 am| 

BILUNQ COOE S320-01-M 
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Sunshine Act Meetings 
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Federal Register 

Vol. 57. No. 52 
Tuesday. March 17. 1992 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 

TIME AND date: 11 a.m.. Monday. March 
23,1992. 

PLACE: Marriner S. Ecclcs Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington. DC 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Benefits proposals regarding the Office 
of Inspector General. 

2. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: March 13,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Baord. 

|FR Doc. 92-6287 Filed 3-13-02; 12:43 pm) 

BILLING COD£ 6210-01-* 


department of energy 

FEDERAL ENERGY REGULATORY 
COMMISSION 

“FEDERAL REGISTER’* CITATION OF 
PREVIOUS ANNOUNCEMENT: March 10, 
1992, 57 FR 8515. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: March 11.1992,10:00 a.m. 
CHANGE IN THE MEETING: The following 
Docket Number has been added to Item 
CAG-1 on the Agenda schedule for 
March 11,1992: 

Item No., Docket No., and Company 
CAG- 1 —RP92-47-000. U-T Offshore System 

Lois D. Cashel!, 

Secretary. 

(FR Doc. 92-6231 Filed 3-12-92; 4:38 pm) 

BILLING CODE 6712-02-41 


MISSISSIPPI RIVER COMMISSION 
TIME AND DATE; 9:00 a.m., April 6,1992. 
place: On board MV MISSISSIPPI at 
foot of Eighth Street, Cairo, IL. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: (1) Report 
on general conditions of the Mississippi 
River and Tributaries Project and major 
accomplishments since the last meeting; 
(2) Views and suggestions from 
members of the public on any matters 
pertaining to the Flood Control, 
Mississippi River and Tributaries 
Project; and (3) District Commander’s 
report on the Mississippi River and 
Tributaries Project in Memphis District. 
CONTACT PERSON FOR MORE 
information: Mr. Rodger D. Harris, 
telephone 601-634-5766. 

Rodger D. Harris, 

Executive Assistant, Mississippi River 
Commission. 

[FR Doc. 92-6317 Filed 3-13-92; 2:59 pm) 

BILUNG COOE 3710-GX-M 


MISSISSIPPI RIVER COMMISSION 
TIME AND DATE: 2:30 p.m., April 7.1992. 
PLACE: On board MV MISSISSIPPI at 
the new Helena Harbor, Helena. AR. 
STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: (1) Report 
on general conditions of the Mississippi 
River and Tributaries Project and major 
accomplishments since the last meeting; 
and (2) Views and suggestions from 
members of the public on any matters 
pertaining to the Flood Control. 
Mississippi River and Tributaries 
Project. 

CONTACT PERSON FOR MORE 
information: Mr. Rodger D. Harris, 
telephone 601-634-5766. 

Rodger D. Harris, 

Executive Assistant, Mississippi River 
Commission. 

(FR Doc. 92-6318 Filed 3-13-92; 2:59 pm) 

BILUNG COOE 3710-GX-M 


MISSISSIPPI RIVER COMMISSION 
TIME AND date: 9 a.m.. April 8,1992. 
PLACE: On board MV MISSISSIPPI at 
City Front, Greenville, MS. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: (1) Report 
on general conditions of the Mississippi 
River and Tributaries Project and major 
accomplishments since the last meeting; 
(2) Views and suggestions from 
members of the public on any matters 


pertaining to the Flood Control, 
Mississippi River and Tributaries 
Project; and (3) District Commander’s 
report on the Mississippi River and 
Tributaries Project in Vicksburg District. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Rodger D. Harris, 
telephone 601-634-5766. 

Rodger D. Harris, 

Executive Assistant, Mississippi River 
Commission. 

|FR Doc. 92-6319 Filed 3-13-92; 2:59 pm) 

BILLING CODE 3710-GX-M 


MISSISSIPPI RIVER COMMISSION 
TIME AND date: 9:00 a.m.. April 10,1992. 
place: On board MV MISSISSIPPI at 
Foot of Pry tania Street, New Orleans. 
LA. 

status: Open to the public. 
matters to be considered: (1) Report 
on general conditions of the Mississippi 
River and Tributaries Project and major 
accomplishments since the last meeting: 
(2) Views and suggestions from 
members of the public on any matters 
pertaining to the Flood Control. 
Mississippi River and Tributaries 
Project; and (3) District Commander’s 
report on the Mississippi River and 
Tributaries Project in New Orleans 
District. 

CONTACT PERSON FOR MORE 
information: Mr. Rodger D. Harris, 
telephone 601—634-5766. 

Rodger D. Harris. 

Executive Assistant, Mississippi River 
Commission. 

|FR Doc. 92-6320 Filed 3-13-92; 2:59 pm| 

BILLING CODE 3710-GX-M 

NUCLEAR REGULATORY COMMISSION 

date: Weeks of March 16, 23, 30, and 
April 6,1992. 

place: Commissioners’ Conference 
Room, 11555 Rockville Pike. Rockville, 
Maryland. 

status: Open and Closed. 

matters to be considered: 

Week of March 16 

Tuesday, March 17 
8:30 a.m. 

Discussion of Readiness to Restart of the 
General Atomics—Sequoyah Fuels 
Facility (Public Meeting) 

2:00 p.m. 

Briefing on Activities of the Center for 
Nuclear Waste Regulatory Analysis 
(CNWRA) (Public Meeting) 
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Thursday, March 19 
11:30 a.m. 

Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 

Week of March 23—Tentative 

Wednesday. March 25 
10:00 a.m. 

Annual Briefing on Medical Use of 
Byproduct Material (Public Meetingl 
11:30 a.m. 

Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 

Week of March 30—Tentative 

Thursday. April 2 

2:00 p.m. 

Briefing on International Nuclear Reactor 
Safety for Russia and Eastern European 
Block Countries (Public Meeting) 

3:30 p.m. 

AfTirmation/Oiscussion and Vote (Public 
Meeting) (if needed) 

Friday. April 3 
10:00 a.m. 

Briefing by ABB/CE on Status of System 
B0 4 - Application for Design Certification 
(Public Meeting) 

Week of April 6—Tentative 

Friday. April 10 
11:30 a.m. 

Affinnation/Discussion and Vote (Public 
Meeting) (if needed) 

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
timerescrved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 


subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 

To Verify the Status of Meeting Call 
(Recording)—(301) 504-1292. 

CONTACT PERSON FOR MORE 
information: William Hill (301) 504- 
1661. 

Dated: March 12,1992. 

William M. Hill, Jr., 

Office of the Secretary. 

(FR Doc. 92-6263 Piled 3-13-92; 11:10 ami 

BILLING COOE 7590-01-* 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

(usrrc SE- 92 - 07 j 

TIME and date: March 31.1992 at 2:00 
p.m. 

place: Room 101. 500 E Street S.W.. 
Washington, DC 20436. 
status: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda for future meetings. 

2. Minutes. 

3. Ratification List. 

4. Petitions and complaints: Certain 
telecommunication chips and products 
containing same (Docket Number 1674). 

5. Inv. 731-TA-517 (Final) (Refined 
antimony trioxide from China)—briefing and 
vote. 

6. Inv. 731-TA-518 (Final) (Aspherical 
opthalmoscopy lenses from Japan)—briefing 
and vote. 

7. Any items left over from previous 

agenda. 


CONTACT PERSON FOR MORE 
information: Kenneth R. Mason. 
Secretary. (202) 205-2000. 

Dated: March 11.1992. 

Kenneth R. Mason. 

Secretary. 

(FR Doc. 92-6269 Filed 3-13-92; 11:58 am| 

BILLING COOE 7020-02-M 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

[USITC SE-92-06) 

TIME AND DATE: March 24.1992 at 2:00 
p.m. 

PLACE: Room 101, 500 E Street SW.. 
Washington. DC 20436. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda for future meetings. 

2. Minutes. 

3. Ratification List. 

4. Petitions and complaints. 

5. Inv. 701-TA-313 (Preliminary) (Portable 
Seismographs from Canada)—briefing and 
vote. 

6. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason. 
Secretary. (202) 20S-2000. 

Dated: March 11.1992. 

Kenneth R. Mason. 

Secretary. 

[FR Doc. 92- 6270 Filed 3-13-92; 11:58 am| 

BILLING COOE 702<H>2-«I 
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Federal Register 
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Tuesday. March 17, 1992 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Forest Service 

Management for the Northern Spotted 
Owl; National Forests in Washington, 
Oregon, and California 

Correction 

In notice document 92-5710 beginning 
on page 8621 in the issue of Wednesday, 
March 11.1992, make the following 
corrections: 

On page 8621, in the second column, 
under effective date, in the seventh 
and eighth lines, “April 10,1991“ should 
read “April 10,1992“, both times it 
appears. 

BILLING COOE 1 SOW) 1-0 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RP91-229-005] 

Panhandle Eastern Pipe Line Co.; 
Notice of Compliance Filing 

Correction 

In notice document 92-5473, appearing 
on page 8448, in the issue of Tuesday, 
March 10,1992, the docket number was 
printed incorrectly, and should read as 
set forth above. 

BILLING COOE 150S-01-0 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EL89-48-001] 

Wisconsin Power & Light Co.; Filing 

Correction 

In notice document 92-5643 appearing 
on page 8655 in the issue of Wednesday, 
March 11.1992, in the second column, in 


the third line of the document, the date 
should read “March 2,1992.“. 

BILLING COOE 150S-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 340 

[Docket No. 75N-244UI 
RIN 0905-AA06 

Stimulant Drug Products for Over-the- 
Counter Human Use; Proposed 
Amendment to the Monograph 

Correction 

In the issue of Monday, February 24, 
1992, on page 6352, in the second 
column, in the correction of proposed 
rule document 91-30426. the section 
heading should read as set forth below: 

§340.60 [Corrected! 

BILLING COOE 1505-01*0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Community Services 

Fiscal Year (FY) 1993 State Median 
Income Estimates for Use Under the 
Administration for Children and 
Families, Office of Community 
Services, Division of Energy 
Assistance 

Correction 

In notice document 92-4393 beginning 
on page 6614 in the issue of Wednesday, 
February 26.1992. make the following 
corrections: 

1. On page 6614, in the third column, 
under for further information 
contact:, in the next to last line, 
“Washington” was misspelled. 

2. On page 6615, in the first column: 

a. In the seventh line. “Assistance” 
should read “Assistant”. 

b. In the second column of the table, 
in the eighth line, “46,425” should read 
“46,524” and in the seventh line from the 
bottom. “38,718” should read “39,718”. 

c. In the 3d column of the table, in the 
12th line, “30,190” should read “30.140”. 

BILLING COOE 150S-01-D 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Native American Programs; Proposed 
Total Allocations and Allocation 
Formulas for Program Year 1992 
Regular Program and Calander Year 
1992 Summer Youth Employment and 
Training Program 

Correction 

In notice document 92-1094 beginning 
on page 1762. in the issue of 
Wednesday. January 15,1992, make the 
following corrections: 

1. On page 1762, in the table, in the 
third column, in the first line, “274,383” 
should read “247,383”. 

2. On the same page, in the same 
column, in the fourth line, “565,625” 
should read “465,625”. 

3. On page 1763, in the First column of 
the table, in the second entry, in the First 
line. “Tungit” should read “Tlingit”; and 
in the third line. “99-1-0114 55-138-02” 
should read “99-1-0114-55-136-02”. 

4. On the same page, in the third 
column, in the seventh line, “142.172” 
should read “142,712”. 

5. On the same page, in the same line, 
in the sixth column, “68,070” should read 
“68,060”. 

6. On the same page, in the firs! 
column, in the ninth entry, in the First 
line, “300” should read “3300”. 

7. On the same page, in the same 
column, in the 12th entry, in the 1st line, 
after “Inc.,” insert “1515 East Osborne 
Rd., The Annex.” 

8. On the same pag6. in the same 
column, in the 16th entry, in the second 
line. “99-1-0057-117-02” should read “99- 
1-0057-55-117-02”. 

9. On the same page, in the 7th 
column, in the 19th line, “152,305” 
should read “452,305”. 

10. On the same page, in the 1st 
column, in the 20th entry, in the 1st line, 
“Pasolia” should read “Pasqua”. 

11. On the same page, in the 7th 
column, in the 24th line. “24,397” should 
read “24,387”. 

12. On the same page, in the same 
column, in the last line, “956” should 
read ”2,956”. 

13. On page 1764, in the 1st column, in 
the 20th entry, in the 2nd line, “99-1- 
0178-85-151-02” should read “99-1-0178- 
55-151-02”. 
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14. On page 1765, in the first column, 
in the seventh entry, in the second line, 
“99-1-0009-55-080-12” should read ”99-1- 
0009-55-080-02”. 

15. On page 1766, in the 1st column, in 
the 13th entry, in the first line, 
“Lafayette” should be capitalized. 

16. On the same page, in the 2d 
column, in the 22d line ”1,345,805” 
should read “1,354,805”. 

17. On page 1767, in the 1st column, in 
the 21st entry, in the 2d line, “99-3153-55- 
229-02” should read ”99-1-3153-55-229- 
02 ”. 

18. On page 1768, in the 1st column, in 
the 13th entry, in the 1st line. “Kwinda" 
should read “Kwina”. 

BILUNG CODE 150WH-O 
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DEPARTMENT OF EDUCATION 

34 CFR Part 770 
RIN 1850-AA39 

Library Services and Construction Act; 
State-Administered Program 

agency: Department of Education. 
action: Final regulations. 

summary: The Secretary amends the 
regulations governing the Library 
Services and Construction Act State- 
Administered Program. These 
regulations implement the Library 
Services and Construction Act (LSCA) 
Amendments of 1990 (Pub. L. 101-254). 
These regulations also support a number 
of components of AMERICA 2000, the 
President’s education strategy. 

EFFECTIVE date: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments, 
with the exception of § 770.41. Section 
770.41 will become effective after the 
information collection requirements 
contained in that section have been 
submitted by the Department of 
Education and approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. If you 
want to know the effective date of these 
regulations, call or write the Department 
of Education contact person. A 
document announcing the effective date 
will be published in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Robert Klassen, Director. Public 
Library Support Staff, U.S. Department 
of Education. 555 New Jersey Avenue, 
NW., (Capitol Building, Room 402L), 
Washington, DC 20202-5571. Telephone: 
(202) 219-1303. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: LSCA 
State-administered programs provide 
States with funds to assist public 
libraries, often in cooperation with 
school or other specialized libraries, to 
provide information, both to those still 
in school and to those who have entered 
the work force. Under LSCA. libraries 
provide access to challenging subject 
matter at all levels, and provide a wide 
range of community programs, such as 
family literacy activities, adult literacy 
programs, tutoring programs for those 
learning English as a second language, 
story hours for children that contribute 
to their readiness to enter school, library 
services to child-care centers, drug 


prevention programs, and 
intergenerationai programs for latchkey 
children. Through all of the LSCA 
activities, libraries are helping to 
implement AMERICA 2000, the 
President’s strategy for meeting the 
national education goals. 

(a) The LSCA Amendments of 1990, 
enacted on March 15,1990. authorize 
Federal assistance through fiscal year 
1994 for Titles I through III of the Act, 
and make other changes. 

1990 Amendments to the Statute 

(1) Title I (Library Services) has been 
amended by expanding the specific 
purposes for which Title I funds may be 
used to include intergenerationai 
programs that match older adult 
volunteers with unsupervised school 
children after school hours to help them 
improve their reading skills, mobile 
library programs for child-care centers, 
library literacy centers coordinated by 
the State library administrative agency, 
and materials and programs aimed at 
preventing and eliminating drug abuse. 
Other amendments authorize the State 
to make subgrants to library systems or 
networks that include libraries other 
than public libraries, and assist libraries 
in making effective use of technology to 
improve services. Ratable reductions of 
grants to major urban resource libraries, 
to the extent that Federal allocations to 
the State are reduced or the 1990 Census 
shows the population of the city has 
decreased, are allowed, along with 
ratable reductions of maintenance-of- 
effort for institutional library services 
and library services to the physically 
handicapped to the extent that the 
populations served have declined. 

(2) Title II (Public Library 
Construction) has been amended to 
allow libraries to acquire substantial 
technological equipment, whether or not 
it is part of the construction of a library 
facility. The amendments have also 
added a requirement that grantees 
follow policies and procedures in the 
construction of public libraries that will 
promote the preservation of resources to 
be used in the facilities constructed with 
Title II funds. 

(3) Title III (Interlibrary Cooperation 
and Resource Sharing) has been 
amended to allow for the development 
of the technological capacity of libraries 
for interlibrary cooperation and 
resource sharing and provide that public 
and school libraries that cooperate to 
make school library resources available 
to the public when school is not in 
session may be reimbursed for those 
expenses. A new section 305 authorizes 
the use of Title III funds for preservation 
programs that are to be based on a 
Statewide preservation cooperation plan 


that identifies preservation objectives 
and specifies methods by which the 
State library administrative agency will 
work with libraries and other 
organizations concerned with 
preservation to develop plans, training, 
and service programs to ensure that 
endangered library and information 
resources are preserved systematically. 

(b) On October 17,1990. the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this program in 
the Federal Register (55 FR 42152). 

Major Changes to the Regulations 

The following regulatory amendments 
reflect changes in the authorizing statute 
resulting from the 1990 amendments to 
the Act. As a result of these changes, 
various sections or paragraphs have 
been renumbered in these regulations. 
Some of the revisions to these 
regulations are minor; others are more 
significant. Among the provisions in the 
regulations implementing changes in the 
authorizing statute are the following: 

• The definition for "handicapped” is 
deleted because the Act now contains a 
definition for "handicapped individual.” 

• The regulations specify a number of 
new activities for which State agencies 
may utilize funds provided under Title I 
of the Act, including the following: 

—Intergenerationai projects using adult 
volunteers to help latchkey children 
develop reading skills; 

—Library services to child-care centers; 
—Model library literacy centers to 
reduce the number of illiterate 
individuals and enhance their 
employment opportunities; 

—Materials and projects aimed at 
preventing and eliminating drug 
abuse; and 

—Making effective use of technology. 

• The regulations describe new 
preservation projects that the Secretary 
funds under Title III, and permit a State 
to include in its long-range program a 
Statewide preservation cooperation 
plan. 

• The regulations permit Title I 
grantees to make subgrants to library 
systems or networks that include 
libraries other than public libraries. 

• The regulations permit the use of 
Title II grant funds for remodeling public 
libraries to ensure safe working 
environments. 

• The regulations require an 
assurance that libraries receiving any 
funds under the Act will not 
discriminate in providing space for 
public meetings. 

• The regulations permit ratable 
reductions in expenditures for State 
institutional library services and library 
services for the physically handicapped, 
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and in maintenance of support for major 
urban resource libraries, in certain 
circumstances. 

• The regulations modify the 
maintenance-of-effort requirements 
under Title I of the Act by identifying 
two discrete expenditure categories 
introduced by the 1990 amendments: 
State aid to public libraries and library 
systems and State funds expended 
directly by the State library 
administrative agency for statewide 
development of public library services. 

In addition, the regulations provide 
criteria to be applied by the Secretary in 
determining whether a request by a 
State library administrative agency for a 
waiver of the maintenance-of-effort 
requirements at section 7(a)(2) of the 
Act will be granted. 

(c) There are some significant changes 
in these final regulations resulting from 
the 154 public comments on the NPRM. 
The changes include the following: 

• Guidance is provided in the 
responses to the commenters* requests 
for clarification of the terms 
“Development of public library 
services** under Title I, and ‘Information 
and building technologies** and 
“Enclosures or structures necessary to 
house equipment in public library 
buildings” under Title II. 

• Additional guidance is provided to 
the States in the responses to the 
comments about how to determine the 
amount that a State library 
administrative agency must pay to a 
Major Urban Resource Library (MURL) 
if the Title I allocation is reduced or the 
MURL city's population has decreased. 

• The criteria that will be applied by 
the Secretary in his review and 
consideration of any requests for 
waivers of the section 7(a)(2) 
maintenance-of-effort requirements 
have been revised to conform more 
closely to the new maintenance-of-effort 
provision. 

9 Minor editorial and technical 
revisions have been made. 

Analysis of Comments and Changes 

In response to the Secretary’s 
invitation in the NPRM. 25 parties 
submitted 154 comments on the 
proposed regulations. There were 4 
comments that were not relevant to the 
NPRM concerning purchase of 
equipment (34 CFR 80.32); lease of 
equipment (34 CFR 80.36); recordkeeping 
(34 CFR 80.42); and nuclear fallout 
shelters (EO 11490). These commenters 
will receive direct answers to their 
comments. Technical and other minor 
changes—and suggested changes the 
Secretary is not legally authorized to 
make under the applicable statutory 
authority—are not addressed. An 


analysis of the comments and of the 
changes in the regulations since 
publication of the NPRM is published as 
an appendix to these final regulations. 
Substantive issues are discussed under 
the section of the regulations to which 
they pertain. One of the substantive 
issues was the commenters* concern 
with the meaning of the term “State 
aid.** Under the new section 7(a)(2) 
maintenance-of-effort provision 
introduced in the 1990 amendments. 
State funds utilized for public library 
services must be identified under two 
separate categories: State aid and the 
direct expenditure by State library 
administrative agencies for the 
development of public library services. 
Since a definition of the term “State aid” 
was not previously proposed, the 
Secretary is seeking public comment on 
a definition through the separate NPRM 
published elsewhere in this issue of the 
Federal Register. 

Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and to the regulations in 34 CFR part 79. 
The objective of the Executive Older is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department*s specific 
plans and actions for this program. 
(Please note that Federally recognized 
Indian tribal governments are not 
subject to Executive Order 12372.) 

Assessment of Educational Impact 

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 


List of Subjects in 34 CFR Part 770 

Aging—libraries, Child-care centers. 
Construction—libraries, Correctional 
institutions—libraries. Drug abuse. 
Education, Education of disadvantaged. 
Grant programs—education. 
Handicapped, Libraries, Limited 
English-speaking proficiency, Literacy, 
Mental health programs—libraries, 
Network(s). Penal institutions— 
libraries. Preservation, Prisons— 
libraries. Reporting and recordkeeping 
requirements. 

(Catalog of Federal Domestic Assistance 
Numbers: 84.034 Public Library Services: 
84.154 Public Library Construction; 84.035 
Interlibrary Cooperation and Resource 
Sharing.) 

Dated: December 5,1991. 

Lamar Alexander. 

Secretary of Education. 

The Secretary amends title 34 of the 
Code of Federal Regulations by revising 
part 770 to read as follows; 

PART 770—LIBRARY SERVICES AND 
CONSTRUCTION ACT STATE- 
ADMINISTERED PROGRAM 

Subpart A —General 

Sec. 

770.1 The Library Services and Construction 
Act State-Administered Program. 

770.2 Who is eligible to apply for a grant 
under the State-Administered Program? 

770.3 What regulations apply to the State- 
Administered Program? 

770.4 What definitions apply to the State- 
Administered Program? 

Subpart B—What Kinds of Activities Does 
the Secretary Assist Under This Program? 

770.10 What types of projects may be 
funded under Public Library Services 
grants? 

770.11 What types of projects may be 
funded under Public Library Construction 
and Technology Enhancement grants? 

770.12 What types of projects may be 
funded under Interlibrary Cooperation 
and Resource Sharing grants? 

Subpart C—How Does a State Apply for a 
Grant? 

770.20 What must a State do to receive a 
grant under the State-Administered 
Program? 

770.21 What must a State plan include? 

770.22 What must a State include in a basic 
State plan? 

770.23 What must a State include in a long- 
range program? 

770.24 What must a State include in an 
annual program? 

Subpart D—(Reserved] 

Subpart E—What Conditions Must Be Mei 
by s State and Its Subgrantees? 

770.40 What matching requirements apply 
to a Public Library Services grant? 
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770.41 What are the basic maintenance-of- 
effort requirements for a Public Library 
Services grant? 

770.42 What other maintenance-of-effort 
requirements apply to a Public Library 
Services grant? 

770.43 What maintenance of Federal 
support is required for major urban 
resource libraries (MURLs)? 

770.44 What are a State's financial 
obligations under a Public Library 
Construction and Technology 
Enhancement grant? 

770.45 What other financial obligation does 
a recipient have under a Public Library 
Construction and Technology 
Enhancement grant? 

770.46 What administrative costs are 
allowable under the State-Administered 
Program? 

Subpart F—What Are the Administrative 
Responsibilities of a State and Its 
Subgrantees? 

770.50 Under what circumstances must a 
State provide an applicant with an 
opportunity for a hearing? 

Authority: 20 U.S.C. 351 et seq., unless 
otherwise noted. 

Subpart A— General 

§ 770.1 The Library Services and 
Construction Act State-Administered 
Program. 

Under the Library Services and 
Construction Act State-Administered 
Program—referred to in this part as the 
State-Administered Program—the 
Secretary provides Federal funds to 
assist States to— 

(a) Extend and improve public library 
services; 

(b) Construct, renovate and enhance 
the technology of public libraries; and 

(c) Develop and strengthen 
interlibrary cooperation, resource 
sharing, and the preservation of library 
resources. 

(Authority: 20 U.S.C. 351. 353. 355b. 355e) 

§ 770.2 Who is eligible to apply for a grant 
under the State-Administered Program? 

Under the State-Administered 
Program the following parties are 
eligible to apply: 

(a) States are eligible to apply to the 
Secretary for— 

(1) Public Library Services grants 
under Title I of the Act; 

(2) Public Library Construction and 
Technology Enhancement grants under 
Title II of the Act; and 

(3) Interlibrary Cooperation and 
Resource Sharing grants under Title III 
of the Act. 

(b) (1) Public libraries are eligible to 
apply to their respective States for 
subgrants under each type of grant 
specified in paragraph (a) of this section. 

(2) Library systems or networks that 
include libraries other than public 


libraries are eligible to apply for a 
subgrant under Title I of the Act if the 
purpose of the subgrant is to improve 
services for public library patrons. 

(3) In the case of Interlibrary 
Cooperation and Resource Sharing 
grants, a State may also permit other 
types of libraries to apply for subgrants. 

(Authority: 20 U.S.C. 35ld. 352, 355a, 355e) 

§ 770.3 What regulations apply to the 
State-Administered Program? 

The following regulations apply to the 
State-Administered Program: 

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 74 
(Administration of Grants to Institutions 
of Higher Education, Hospitals, and 
Nonprofit Organizations), Part 76 (State- 
Administered Programs), Part 77 
(Definitions that Apply to Department 
Regulations), Part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities), Part 00 
(Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
to State and Local Governments), Part 
81 (General Education Provisions Act— 
Enforcement), Part 82 (New Restrictions 
on Lobbying), Part 85 (Govemmentwide 
Debarment and Suspension 
(Nonprocurement) and Govemmentwide 
Requirements for Drug-Free Workplace 
(Grants)), and Part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 770. 

(Authority: 20 U.S.C. 351 et seq.) 

§ 770.4 What definitions apply to the 
State-Administered Program? 

(a) Definitions in the Act. The 
following terms used in this part are 
defined in section 3 of the Act: 

Adult with limited literacy skills 
Annual program 

Basic State plan 
Construction 

Educationally disadvantaged adult 
Handicapped individual 
Hawaiian native 
Indian tribe 
Library service 

Library services for the physically 
handicapped 
Long-range program 
Major urban resource library 
Network 
Public library 
Public library services 
State 

State Advisory Council on Libraries 
State institutional library services 
State library administrative agency 
Technology enhancement 

(b) Definitions in EDGAR . The 
following terms used in this part are 
defined in 34 CFR 77.1: 


/ Rules and Regulations 


Acquisition 

Applicant 

Application 

Department 

EDGAR 

Facilities 

Fiscal year 

Grant 

Grantee 

Nonprofit 

Private 

Project 

Secretary 

Subgrant 

Subgrantee 

(c) Other definitions that apply to this 
part. The following definitions apply to 
this part: 

Act means the Library Services and 
Construction Act, as amended. 

Community information referral 
center means a center that provides 
information and makes referrals to link 
people in need of services to appropriate 
resources. 

Disadvantaged means persons whose 
socio-economic or educational 
deprivation or whose cultural isolation 
from the general community may 
preclude them from benefiting from 
public library services to the same 
extent as the general community 
benefits from these services. 

Illiteracy means the inability of an 
individual to read, write, or comprehend 
or to perform basic arithmetical 
computations. 

Information and building technologies 
means those technologies that have 
been developed or will be developed for 
the storage, retrieval and processing of 
information and for the efficient 
operation and maintenance of buildings 
and other structures that are authorized 
to be constructed with Title II funds 
awarded under the Act. 

Interlibrary cooperation means the 
systematic and effective coordination of 
the resources of school, public, 
academic, and special libraries and 
information centers. 

Interlibrary Cooperation and 
Resource Sharing grants means Federal 
financial assistance provided by the 
Secretary under Title III of the Act. 

Library materials means books, 
periodicals, newspapers, documents, 
pamphlets, photographs, reproductions, 
microforms, pictorial works, graphic 
works, musical scores, maps, charts, 
globes, sound recordings, slides, films, 
filmstrips, processed video and magnetic 
tapes, computer software, and materials 
designed specifically for the 
handicapped. 

Limited English-speaking proficiency. 
where used with reference to 
individuals, means individuals who— 
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(1) (i) Were not born in the United 
States or whose native tongue is a 
language other than English; 

(ii) Come from environments where a 
language other than English is dominant; 
or 

(iii) Are American Indian and Alaskan 
Natives and who come from 
environments where a language other 
than English has had a significant 
impact on their level of English language 
proficiency; and 

(2) Because of one of the reasons 
listed in paragraph (1) of this definition* 
have sufficient difficulty speaking* 
reading, writing, or understanding the 
English language to be denied the 
opportunity to Team successfully in 
classrooms where the language of 
instruction is English or to participate 
fully in society. 

Literacy means the ability of an 
individual to read, write, and 
comprehend and to perform basic 
arithmetical computations. 

Literacy program means a project or 
activity designed to help individuals 
improve their ability to read, write, or 
comprehend or to perform basic 
arithmetical computations. 

Public Library Construction and 
Technology Enhancement grants means 
Federal financial assistance provided by 
the Secretary under Title II of the Act. 

Public Library Services grants means 
Federal financial assistance provided by 
the Secretary under Title I of the Act 
(Authority: 20 U.S.C. 351 ef seq.) 

Subpart a—What Kinds of Activities 
Does the Secretary Assist Under This 
Program? 

§ 770.10 What types of projects may be 
funded under Public Library Services 
grants? 

(a) The Secretary awards Public 

1 library Services grants to assist projects 
designed to plan for. establish, extend, 
or improve public library services. 

(b) The types of projects referred to in 
paragraph (a) of this section may 
include, but are not restricted to, the 
following: 

(1) Extending public library services 
to areas and populations that lack these 
services. 

(2) Improving public library services 
to ensure that these services are 
adequate to meet the needs of specific 
areas and populations. 

(3) {i) Making public library services 
accessible to individuals who. because 
of a disadvantage, are unable to benefit 
from public library services regularly 
made available to the genera! public. 

(ii) These disadvantages include, but 
are not restricted to. distance, residence. 
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handicap, age, literacy level, and limited 
English-speaking proficiency. 

(4) Establishing, expanding, and 
operating programs to improve State 
and local public library services for— 

(i) The elderly; 

(ii) The institutionalized; 

(iii) The physically handicapped; and 

(iv) The disadvantaged in urban and 
rural areas. 

(5) Adapting public library services to 
meet particular needs of individuals. 

(6) Assisting libraries to serve as 
community information referral centers. 

(7) Assisting libraries in providing 
literacy programs for adults and school 
dropouts and in carrying out these 
literacy programs in cooperation with 
other agencies and organizations m a 
community. 

(8) Establishing and supporting model 
library literacy centers, coordinated by 
the State library administrative agency 
with other interested State agencies and 
nonprofit organizations to reduce the 
number of functionally illiterate 
individuals and to help them reach full 
employment. 

(9) Assisting libraries in developing 
intergenerational library programs that 
will match older adult volunteers with 
libraries interested in developing after 
school literacy and reading skills 
programs for unsupervised children 
during afterschool hours. 

(10) Assisting libraries in providing 
mobile library services and programs to 
licensed or certified child-care providers 
or child-care centers. 

(11) Assisting libraries in providing 
and displaying educational materials, 
and conducting community programs 
aimed at preventing and eliminating 
drug abuse, in cooperation with local 
education agencies, or other agencies or 
organizations. 

(12) Strengthening the capacity of the 
State library administrative agency to 
meet the needs of the people of the State 
with regard to library services, facilities, 
and resources. 

(13) Supporting and expanding the 
services of major urban resource 
libraries that meet the demands of 
individual users and other libraries. 

(14) Assisting public libraries in 
making effective use of technology to 
improve library and information 
services. 

(15) Strengthening metropolitan 
libraries that serve as national or 
regional resource centers. 

(Authority: 20 U.S.C. 351(a). 351a, 352. 353) 

§ 770.11 What types of projects may be 
funded under Public Library Construction 
and Technology Enhancement grants? 

(a) The Secretary awards Public 
Library Construction and Technology 


Enhancement grants to assist projects 
designed to carry out the following 
activities: 

(1) Construction of new buildings. 

(2) Acquisition, expansion, 
remodeling, and alteration of existing 
buildings, including the purchase of 
existing historic buildings. 

(3) Purchase, lease, and installation of 
equipment for any building referred to in 
paragraphs (a) (1) and (2) of this section. 

(4) Technology enhancement, as 
defined in section 3(19) of the Act. 

(5) Any combination of activities 
referred to in paragraphs (a) (1) through 
(4) of this section (including architect's 
fees and the cost of acquisition of land). 

(b) As used in paragraph (a)(3) of this 
section, "equipment” includes the 
following: 

(1) Information and building 
technologies. 

(2) Video and telecommunications 
equipment. 

(3) Machinery. 

(4) Utilities. 

(5) Built-in equipment. 

(6) Any enclosures or structures 
necessary to house the items referred to 
in paragraphs (b) (1) through (5) of this 
section. 

(7) All other items necessary for the 
functioning of a particular facility as a 
provider of public library services. 

(c) As used in paragraph (a)(2) of this 
section, "remodeling" includes the 
following: 

(1) Remodeling to meet the standards 
of the Architectural Barriers Act of 1988. 

(2) Remodeling designed to ensure 
safe working environments and to 
conserve energy. 

(3) Remodeling or renovation to 
accommodate new technologies. 

(Authority: 20 U.S.C. 351a(2J. 355a, 355c) 

§ 770.12 What types of projects may be 
funded under Interfibrary Cooperation and 
Resource Sharing grants? 

The Secretary awards Interlibrary 
Cooperation and Resource Sharing 
grants to assist projects designed to 
enable various types of libraries to 
share resources and materials. The 
types of projects that may be supported 
under an Interiibrary Cooperation and 
Resource Sharing Grant include the 
following mandated and allowable 
activities: 

(a) Mandated activities include: 

(1) Planning for. and taking other steps 
leading to the development ot 
cooperative library networks. 

(2) Establishing, expanding, or 
operating local, regional, or interstate 
cooperative library networks. 
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(3) Developing the technological 
capacity of libraries for interlibrary 
cooperation and resource sharing. 

(4) Developing a Statewide resource 
sharing plan directed toward attaining 
compliance with section 304 of the Act. 

(b) Allowable activities include one or 
more of the items listed in section 304(c) 
of the Act. 

(c) Activities for which a plan must be 
approved for the use of LSCA funds 
include developing and implementing a 
Statewide preservation cooperation plan 
for systematically preserving 
endangered library and information 
resources. Such a plan must be 
developed in consultation with such 
parties and agencies as— 

(1) The State archives; 

(2) Historical societies; 

(3) Libraries; 

(4) Scholarly organizations; and 

(5) Other interested parties. 

(d) State library administrative 
agencies may contract with other 
agencies or institutions for part or all of 
the preservation activities in the 
Statewide preservation cooperation plan 
described in paragraph (c) of this 
section. 

(Authority: 20 U.S.C. 351(a), 355e-l(a), 355e-2, 
355e-3, 355e-4) 

Subpart C—How Does a State Apply 
for a Grant? 

§ 770.20 What must a State do to receive a 
grant under the State-Administered 
Program? 

(a) In order to receive a grant under 
the State-Administered Program, a State 
must— 

(1) Establish a State Advisory Council 
on Libraries; and 

(2) After consulting with the council, 
submit to the Secretary by the various 
dates established by the Secretary the 
three parts of a State plan, as described 
in § 770.21. 

(b) The Secretary does not consider 
the other parts of the plan until the 
Secretary has approved the basic State 
plan. 

(Authority: 20 U.S.C. 351d(a)) 

(Approved by the Office of Management and 
Budget under control number 1350-0528) 

S 770.21 What must a State plan include? 

A State plan must consist of the 
following three parts; 

(a)(1) A basic State plan, as described 
in § 770.22, covering a five-year period. 

(2) One basic plan to cover all types of 
grants provided under this program: 

(i) Public Library Services grants. 

(ii) Public Library Construction and 
Technology Enhancement grants. 

(iii) Interlibrary Cooperation and 
Resource Sharing grants. 


(b) (1) A long-range program, as 
described in 5 770.23, covering a period 
of not fewer than three years and not 
more than five years. 

(2) The State library administrative 
agency shall develop the long-range 
program— 

(i) With the advice and assistance of 
the State Advisory Council on Libraries; 
and 

(ii) In consultation with the Secretary. 

(3) The State shall— 

(i) Submit a long-range program that 
provides a comprehensive description of 
the State’s identified library needs and a 
description of the activities to be 
undertaken toward meeting those needs 
supported with the assistance of the 
LSCA State-Administered Program; 

(ii) Review the program each year; 

(iii) Revise the program each year 
according to changing needs and the 
results of evaluations and surveys; and 

(iv) Submit the revised program to the 
Secretary. 

(c) An annual program, as described 
in 5 770.24, for each type of grant for 
which the State is applying. 

(Authority: 20 U.S.C. 351d(a)) 

(Approved by the Office of Management and 
Budget under control number 1850-0528) 

§ 770.22 What must a State include in a 
basic State pian? 

A State shall include the following in 
its basic State plan: 

(a) Assurance that the State library 
administrative agency— 

(1) Will administer or supervise the 
administration of all programs and 
projects in the State assisted under the 
State-Administered Program; 

(2) Has the fiscal and legal authority 
and capability to administer or 
supervise the administration of 
programs and projects assisted under 
the State-Administered Program; 

(3) Has established or will establish 
policies, priorities, criteria, and 
procedures necessary to implement the 
program in the State; 

(4) (i) Will make the reports the 
Secretary reasonably requires to— 

(A) Carry out the Secretary’s 
functions under the program; and 

(B) Determine the extent to which 
funds provided under the program have 
been effective in carrying out the 
purposes of the program; 

(ii) Will include in these reports, if 
requested by the Secretary, reports of 
evaluations made under the State plan; 
and 

(iii) Will make the reports in the form 
and containing the information 
reasonably required by the Secretary; 
and 

(5) (i) Will keep the records the 
Secretary finds necessary to assure the 


correctness and verification of the 
reports referred to in paragraph (a)(4) of 
this section; and 

(ii) Will give the Secretary access to 
the records as the Secretary finds 
necessary. 

(b) Assurances that— 

(1) Any funds paid to the State under 
a long-range program and an annual 
program will be expended only for the 
purposes for which the funds have been 
authorized and appropriated; 

(2) The State has adopted the 
necessary fiscal control and fund 
accounting procedures to assure proper 
disbursement of, and accountability for. 
Federal funds paid— 

(i) To the State under the State- 
Administered Program; and 

(ii) By the State to any other agency 
under the program; 

(3) The State will give priority to 
programs and projects designed to carry 
out the following objectives: 

(i) To improve access to public library 
resources and services for the least 
served populations in the State, 
including— 

(A) Projects for individuals with 
limited English-speaking proficiency; 

(B) Projects for individuals with 
disabilities; and 

(C) Projects in urban and rural areas. 

(ii) To serve the elderly. 

(iii) To combat illiteracy. 

(iv) To increase library services and 
access to services through effective use 
of technology; and 

(4) Libraries within the State that 
receive funds under this Act will not 
discriminate on the basis of race, 
religion, age. gender, national origin, or 
handicapping condition in providing 
space for public meetings. 

(Authority: 20 U.S.C. 351a(ll). 35ld(b)) 

(Approved by the Office of Management and 
Budget under control number 1850-0528) 

§ 770.23 What must a State include in a 
long-range program? 

(a) A State shall include the following 
in a long-range program covering all 
activities under the State-Administered 
Program: 

(1) A comprehensive description of 
the State’s identified present and 
projected library needs. 

(2) A plan for meeting those identified 
needs with Federal funds made 
available through the appropriate type 
of grant under the State-Administered 
Program. 

(3) (i) The State’s policies, priorities, 
criteria, and procedures for 
administering this type of grant and 
appropriate subgrants under the State- 
Administered Program. 
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(ii) A description of how the State 
plans to implement the priorities in 
§ 770.22(b)(3). 

(4) A description of the State’s 
policies and procedures regarding each 
of the following: 

(i) The periodic evaluation of the 
effectiveness of projects supported 
under this type of grant in measurable 
terms and with generally accepted 
evaluation methods appropriate to the 
purpose of the program and the project. 

(ii) The appropriate dissemination of 
project evaluations and other 
information pertaining to these projects. 

(iii) The coordination of projects 
assisted under this type of grant with 
similar library programs and projects 
operated by other libraries, institutions, 
and agencies in the State. 

(b) In the case of an application for a 

Public Library Construction and 
Technology Enhancement grant, the 
State shall also include in its long-range 
program the policies and procedures to 
be followed by the State library 
administrative agency in providing an 
opportunity for a hearing to a local or 
other public agency whose application 
for a subgrant is denied. y 

(c) In the case of an application for an 
Interlibrary Cooperation and Resource 
Sharing grant, the State shall also 
include the following in its long-range 
program: 

(1) A Statewide resource sharing plan 
directed toward attaining compliance 
with the provisions of section 304 of the 
Act. In developing the plan, the State 
library administrative agency, with the 
assistance of the State Advisory Council 
on Libraries, shall consider 
recommendations from current and 
potential participating institutions in 
interlibrary cooperation and resource 
sharing projects authorized under the 
Act. 

(2) An identification of interlibrary 
cooperation and resource sharing 
objectives to be achieved during the 
period covered by the basic State plan 
and the long-range program. These 
objectives may include, but are not 
restricted to, one or more of the items 
listed in section 304(c) of the Act. 

(3) (i) A State that intends to use LSCA 
funds for the preservation of library 
materials shall also include in its long- 
range program a Statewide preservation 
cooperation plan (preservation plan) 
that— 

(A) Identifies the preservation 
objectives to be achieved during the 
period covered by the long-range 
program; and 

(B) Specifies the methods by which 
endangered library and information 
resources are to be preserved 
systematically. 


(ii) In developing the preservation 
plan, a State shall consult with parties 
and agencies such as the State archives, 
historical societies, libraries, scholarly 
organizations, and other interested 
parties. 

(iii) In carrying out the preservation 
plan, a State shall work with libraries, 
archives, historical societies, scholarly 
organizations and other agencies, within 
or outside the State, in planning, 
education and training, coordinating, 
outreach and public information, and 
service programs. 

(Authority: 20 U.S.C. 351(a). 351a(12), 351d(d), 
355c, 355e, 355e-2. 355e-3) 

(Approved by the Office of Management and 
Budget under control number 1850-0528) 

§ 770.24 What must a State Include In an 
annual program? 

(а) A State shall include the following 
in an annual program: 

(1) A description of the projects and 
activities the State plans to carry out— 
and the basis upon which the State 
plans to award subgrants—during the 
specified year with regard to public 
library services, public library 
construction and technology 
enhancement, or interlibrary 
cooperation and resource sharing, as 
appropriate. 

(2) A description of how these 
projects and activities would— 

(i) Be consistent with purposes 
specified in the Act and in §§ 770.10. 
770.11, or 770.12; 

(ii) Fulfill the objectives of the State’s 
long-range program or the update of the 
long-range program; and 

(iii) Meet the needs identified by the 
State in the long-range program. 

(3) A description of the criteria the 
State plans to use in allocating funds. 

(4) (i) A demonstration that the manner 
in which the State proposes to carry out 
the annual program is consistent with 
the policies, criteria, priorities, and 
procedures specified in the long-range 
program or update of the long-range 
program. 

(ii) In meeting this requirement, the 
State shall address, among other items, 
policies and procedures regarding 
evaluations, dissemination, and 
coordination, as described in 
§ 770.23(a)(4). 

(5) A description of how proposed 
projects and activities are to be based 
on the results of evaluations described 
in § 770.23(a)(4)(i) undertaken according 
to the long-range program. 

(б) A demonstration that proposed 
projects and activities would meet the 
assurance given by the State in its basic 
State plan to implement the priorities 
specified in § 770.22(b)(3), if appropriate. 


(7) The amount of Federal funds the 
State plans to spend to carry out its 
administrative functions under the grant, 
as specified in § 770.46. 

(b) In the case of an application for a 
Public Library Services grant, the State 
shall also include the following in its 
annual program: 

(1) The criteria the State plans to use 
to ensure that the State meets the 
financial obligations specified in 

§§ 770.40, 770.41, 770.42, and 770.43. 

(2) A description of how the State 
plans to allocate funds to support and 
expand library services of major urban 
resource libraries if— 

(i) The sum appropriated for the year 
exceeds the amount specified in section 
102(c)(1) of the Act; and 

(ii) The State has one or more cities 
with populations of at least 100,000 
individuals. 

(3) A description of how the State 
plans to use funds for projects and 
activities for the elderly. 

(4) A description of how the State 
plans to use funds to make public 
library services and programs more 
accessible to handicapped individuals. 

(5) (i) To enable the Secretary to make 
a determination of payment under 
section 7(a) of the Act. a statement of 
the amounts the State will have 
available for expenditure for the 
proposed projects and activities during 
the period covered by the annual 
program from— 

(A) State sources; and 

(B) Local sources. 

(ii) The State may not include in-kind 
contributions among the amounts the 
State declares it will have available for 
expenditure under paragraph (b)(5)(i) of 
this section. 

(c) In the case of an application for a 
Public Library Construction and 
Technology enhancement grant, the 
State shall also include in its annual 
program a description of how the State 
plans to— 

(1) Use funds that year, consistent 
with the long-range program, for 
approved construction projects in areas 
of the State lacking the library facilities 
necessary to provide adequate public 
library services; and 

(2) Follow policies and procedures in 
the construction of the public libraries 
that will promote the preservation of 
library and information resources to be 
used in the facilities. 

(d) In the case of an application for an 
Interlibrary Cooperation and Resource 
Sharing grant, the State shall also 
include in its annual program a 
description of how the proposed projects 
and activities would meet the 
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requirements of the Act with respect 
to— 

(1) The Statewide resource sharing 
plan; 

(2) The interlibrary cooperation and 
resource sharing objectives identified in 
the long-range program; and 

(3) If applicable, the Statewide 
preservation cooperation plan described 
in § 770.23(c)(3). 

(Authority: 20 U.S.C. 351. 351a(13). 351d(a). 
351d(b)(4); 351e(a)(l). 354. 355c, 355e-2. 355e- 
3) 

(Approved by the Office of Management and 
Budget under control number 1850-0528) 

Subpart D [Reserved] 

Subpart E—What Conditions Must Be 
Met by a State and Its Subgrantees? 

§ 770.40 What matching requirements 
apply to a Public Library Services grant? 

In order to receive a Public Library 
Services grant, a State shall have 
available, from State and local sources, 
for expenditure for the projects and 
activities proposed in its annual 
program an amount that equals or 
exceeds the difference between— 

(a) The cost of carrying out the State’s 
annual program; and 

(b) The Federal share of these costs, 
as specified in section 7(b) of the Act. 

(Authority: 20 U.S.C. 351e(b). 354) 

§ 770.41 What are the basic malntenance- 
of-effort requirements for a Public Library 
Services grant? 

(a) Basic maintenance-of-efforL In 
order to receive a Public Library 
Services grant, a State shall have 
available for expenditure— 

(1) For State aid to public libraries 
and library systems, an aggregate 
amount equal to 90 percent of the 
amount actually expended by the State 
for those purposes in the second 
preceding fiscal yean and 

(2) For the State library administrative 
agency, or the part of the State library 
administrative agency charged by State 
law with extending and developing 
public library services throughout the 
State, an aggregate amount equal to 90 
percent of the amount actually 
expended for those purposes in the 
second preceding fiscal year. 

(b) Waiver. (1) The Secretary may 
waive the basic maintenance-of-effort 
requirements contained in paragraph (a) 
of this section, if the Secretary 
determines that application of 
paragraph (a) would be unjust or 
unreasonable in light of exceptional 
extenuating circumstances. 

(2) The circumstances under which 
the Secretary may waive the basic 
maintenance-of-effort requirements 


include, but are not limited to, the 
following: 

(i) A natural disaster affecting the 
State. 

(ii) A precipitous decline in the 
financial resources of the State resulting 
in general reductions in the State’s 
expenditures, except that the effect of 
State legislative action or referenda 
reducing revenue or rejecting revenue 
initiatives does not in and of itself 
justify a waiver. 

(3) A State shall support a waiver 
request with appropriate documentation. 

(4) (i) If the Secretary grants a waiver 
under this section, the amount of funds 
that the State library administrative 
agency is otherwise entitled to receive 
under this part is not reduced. 

(ii) The basic maintenance-of-effort 
level in the second fiscal year following 
the fiscal year for which a waiver is 
granted is at least 90 percent of the 
amount that the State library 
administrative agency would have been 
required to expend in the waiver year 
had the waiver not been granted. 

Example: In fiscal year 1991 a State library 
administrative agency obtains a waiver 
under this section because it will have 
available for expenditure for FY 1991 less 
than 90 percent of Its actual expenditures in 
the second preceding year (1989) due to 
exceptional extenuating circumstances. In 
determining whether the agency meets the 
basic maintenance-of-effort requirements for 
fiscal year 1993, the State agency must have 
available for expenditure at least 90 percent 
of its actual expenditures for 1989. the second 
fiscal year preceding the year for which the 
waiver was granted, and not 90 percent of its 
actual expenditures in FY 1991 (the waiver 
year). Thus, if the State agency expended 
$3,000,000 in FY 1989. $2,800,000 in FY 199a 
and only $2,500,000 in FY 1991. when it 
should have expended $2,700,000 (90 percent 
of $3,000,000) but obtained a waiver instead, 
then in FY 1993 it must expend 90 percent of 
$2,700,000. for a total of $2,430,000. rather 
than 90 percent of $2,500,000 (the amount it 
actually expended in FY 1991), or $2,250,000. 
(Authority: 20 U.S.C 351e(a)) 

§ 770.42 What other malntenance-of- 
effort requirements apply to a Public 
Library Services grant? 

(a) In addition to the requirements in 
§ 770.41, in order to receive a Public 
Library Services grant a State shall 
spend for State institutional library 
services and library services to the 
physically handicapped, from Federal. 
State, and local sources, an amount not 
less than the amount that the State 
spent from those sources for those 
services during the second preceding 
fiscal year. 

(b) The Secretary ratably reduces the 
amount that a State is required to spend 
for institutional library services and 


library services to the physically 
handicapped to the extent that— 

(1) The Federal allocation for the 
State’s Public Library Services grant is 
reduced; and 

(2) The Secretary determines that the 
populations served by those 
expenditures have declined. 

(Authority: 20 U.S.C. 354) 

§ 770.43 What maintenance of Federal 
support is required for major urban 
resource libraries (MURLs)? 

(a) Except as provided in paragraph 
(b) of this section, if the amount of a 
Public Library Services grant requires a 
State library administrative agency to 
allocate funds to support and expand 
library services of the State's MURLs, 
under sections 102(a)(3) and (c) of the 
Act and in § 770.24(b)(2), the State 
library administrative agency may not 
reduce the amount it pays to a MURL 
below the amount that it paid to that 
MURL in the preceding fiscal year. 

(b) A State library administrative 
agency may ratably reduce the amount 
that a State library administrative 
agency must pay to a MURL under 
paragraph (a) of this section to the 
extent that— 

(1) The Federal allocation to the State 
library administrative agency for its 
Public Library Services grant is reduced 
for the applicable fiscal yean or 

(2) The 1990 Census shows that the 
population of the city served under 
paragraph (a) of this section has 
decreased. 

(c) In any fiscal year in which both 
circumstances described in paragraph 
(b) of this section occur, the State 
library administrative agency shall 
determine whether to apply one or the 
other, or both, of the reduction rates, or 
to not reduce payments to its State's 
MURLs at alL The following example 
illustrates how the calculation of the 
reduction can be made if a State library 
administrative agency chooses to apply 
both rates in a fiscal year when both 
circumstances occur. 

Example: In a State with 4 MURLs. where the 
minimum amount required to be set aside for 
MURLs is $100,000, the allocation reduction 
rate is 10 percent, and one of the MURLs has 
a 5 percent decrease in its population. The 
ratable reduction may be calculated as 
follows: 

$ 100,000 x 10 %=$iaooo 

$100,000 X 10.000=$90,000 
$90,000 ~ 4 =$22,500 (assuming equal 
distribution among these 4 MURLs) 
$22,500 X 5%=$1,125 
$22,500-1,125 = 521.375 to be paid to the 
MURL with a 5 percent population 
decrease. 

(Authority: 20 U.S.C. 353(c)) 
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§ 770.44 What are a State’s financial 
obligations under a Public Library 
Construction and Technology 
Enhancement grant? 

(a) A State that receives a Public 
Library Construction and Technology 
Enhancement grant shall provide, from 
State or local sources or both, in the 
fiscal year for which the grant is made, 
the difference between— 

(1) The costs of projects financed 
under the grant; and 

(2) The Federal share of these costs, 
as specified in section 7(b) of the Act. 

(b) In the case of any individual 
project awarded under a Public Library 
Construction and Technology 
Enhancement grant, at least one half of 
the total cost must be supplied by State 
or local sources or both. 

(Authority: 20 U.S.C. 351e(b), 355b(b)) 

§ 770.45 What other financial obligation 
does a recipient have under a Public 
Library Construction and Technology 
Enhancement grant? 

(a) Unless released from the 
obligation under paragraph (c) of this 
section, a recipient of Federal financial 
assistance under a Public Library 
Construction and Technology 
Enhancement grant—or the recipient’s 
successor in title or possession—shall 
repay to the United States on request an 
amount as specified in paragraph (b) of 
this section if, within 20 years of the 
completion of construction of the library 
facility—or part of the facility—for 
which the assistance was received— 

(1) The recipient or its successor 
ceases or fails to be a public or 
nonprofit institution; or 

(2) The facility ceases to be used as a 
library facility. 

(b) The amount the recipient or its 
successor is obligated to repay is an 
amount that equals— 

(1) The value of the facility or part of 
the facility at the time of the occurrence 
specified in paragraph (a)(1) or (a)(2) of 
this section, multiplied by— 

(2) The ratio of— 

(i) The amount of Federal assistance 
under the grant or subgrant; to 

(ii) The cost of the facility or part of 
the facility for which the assistance was 
received. 

Example: In 1977 a local public library 
completed a project to enlarge its reading 
room. The project had been assisted by a 
subgrant from the State under a Public 
Library Construction grant. The total cost of 
the project was $300,000; the subgrant had 
amounted to $120,000 a ratio of 2 to 5 or 40 
percent of the cost. 

In 1909 the local library moves to another 
district, and the facility for which it received 
assistance in 1977 ceases to be used as a 
library facility. It is determined that the part 
of the facility for which assistance was 


received has a current market value of 
$400,000. 

The United States is entitled to recover 
from the local public library an amount equal 
to 40 percent of the current market value of 
the facility or portion of the facility assisted 
with Federal funds; that is. 40 percent of 
$400,000 or $160,000. 

(c) The Secretary may decide, for 
good cause, to release the recipient from 
its obligation under paragraph (a) of this 
section. 

(d) The provisions of this section 
apply to any facility constructed at any 
time with assistance under Title II of the 
Act. 

(Authority: 20 U.S.C. 355b) 

§ 770.46 What administrative costs are 
allowable under the State-Administered 
Program? 

(a) A State library administrative 
agency may spend funds received under 
a Public Library Services grant and 
funds received under a Public Library 
Construction and Technology 
Enhancement grant to carry out its 
administrative functions under a Public 
Library Services grant, a Public Library 
Construction and Technology 
Enhancement grant, and an Interlibrary 
Cooperation and Resource Sharing 
grant. 

(b) The total amount the agency may 
spend to carry out its administrative 
functions under all of these grants 
during any year may not exceed the 
amount specified in section 8 of the Act. 

(c) The agency may spend the funds 
for administrative costs in connection 
with the following activities: 

(1) Administration of the State plan, 
including obtaining the services of 
consultants. 

(2) Statewide planning for and 
evaluation of library services. 

(3) Dissemination of information 
concerning library services. 

(4) Activities of the State Advisory 
Council on Libraries and of any other 
advisory groups and panels necessary to 
assist the State library administrative 
agency in carrying out its functions. 

(Authority: 20 U.S.C. 35lf. 353(b)) 

Subpart F—What Are the 
Administrative Responsibilities of a 
State and Its Subgrantees? 

§ 770.50 Under what circumstance must a 
State provide an applicant with an 
opportunity for a hearing? 

(a)(1) In the case of a Public Library 
Construction and Technology 
Enhancement grant, if a State denies 
funds to a local or other public agency 
that applies for a subgrant for 
construction of public library facilities, 
the State library administrative agency 


shall give the local or other public 
agency an opportunity for a hearing. 

(2) The provision in 34 CFR 76.401(b) 
(which exempts State agencies from 
having to offer an opportunity for a 
hearing under certain State- 
administered programs) does not apply 
to Public Library Construction and 
Technology Enhancement grants. 

(b) In providing opportunity for a 
hearing, the State library' administrative 
agency shall follow the appropriate 
policies and procedures included in the 
State’s long-range program for the Public 
Library Construction and Technology 
Enhancement grant. 

(Authority: 20 U.S.C. 355c) 

Appendix—Analysis of Comments and 
Changes 

Note: This appendix will not be codified in 
the Code of Federal Regulations. 

In response to the Secretary’s 
invitation in the NPRM, 25 parties 
submitted 154 comments on the 
proposed regulations. Four comments 
did not pertain to the NPRM, and are not 
addressed in this appendix. An analysis 
of the comments and of the changes in 
the regulations since publication of the 
NPRM follows. Major issues are grouped 
according to subject, with appropriate 
sections of the regulations referenced in 
parentheses. Other substantive issues 
are discussed under the section of the 
regulations to which they pertain. 

Title /. Defining State Aid and 
Development of Public Library Services 
(770.41) 

Comments: The Secretary received a 
number of comments concerning 
whether or not he should define the 
terms “State aid” and “Development of 
public library services,” neither of which 
was defined in the NPRM and for which 
no definition is provided in the statute. 
Some commenters favored definitions, 
others were opposed. It was clear from 
all of the comments on this issue that a 
difference of opinion exists among the 
commenters about which State funds 
must be reported under either of these 
two categories. 

Discussion: The Secretary recognizes 
that there is confusion among the States 
regarding which State funds must be 
reported under these new maintenance- 
of-effort provisions mandated by Pub. L. 
101-254 because, heretofore, State funds 
were reported as a single category that 
encompassed both State aid and funds 
provided directly by State library 
administrative agencies for the 
development of public library services, 
without identifying the sums for either of 
the two purposes. In order for States to 
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comply with the new requirements, the 
Secretary has concluded that guidance 
is needed to assist State library 
administrative agencies to identify the 
manner in which State library funds are 
used and the amounts used for each 
purpose. Detailed discussion of each of 
these requirements is provided later in 
this document, following the comments 
under the pertinent section of the 
regulation, along with an explanation of 
why the Secretary has determined that 
there is a need for a definition of the 
term ‘‘State aid,” but not for 
development of public library services. 

A proposed definition of State aid is 
published elsewhere in this issue of the 
Federal Register, and public comment is 
invited. 

Title I. Use of Technology To Improve 
Library Services (77aiO(b)(14)J 

Comment : One commenter 
recommended that a technology 
category be added to the Title 1 annual 
program and annual report forms. The 
commenter stated that this would allow 
for more specific accounting for the use 
of funds for technology. 

Discussion: Under the LSCA as 
amended by Public Law 101-254. 
“technology” is but one means of 
achieving LSCA goals. There is no 
statutory requirement to track a State's 
use of this means over another. 

However, the Secretary encourages 
reporting on States* uses of technology, 
the kinds of technology used, and the 
effects of technology on library services, 
in order that the information may be 
used to assist other States to develop 
successful applications of technology. 

Changes: None. 

Comment: One commenter raised a 
question in reference to the section of 
the preamble in which the 1990 
Amendments to Title I of the Act are 
discussed. The commenter asked 
whether, under the 1990 Amendments. 
Title 1 funds may be utilized to assist 
libraries other than public libraries in 
making effective use of technology to 
improve library services. 

Response: Under the 1990 
Amendments to Title I of the Act, library 
systems or networks that include 
libraries other than public libraries are 
eligible to apply for and receive a 
subgrant of Title 1 funds. I lowever, 
those library systems and networks are 
eligible for Title 1 funds only if the 
purpose of the subgrant for which a 
system or network hu9 applied is to 
provide services to public library 
patrons. A network or system receiving 
a Title I subgrant for the purpose of 
assisting libraries to make effective use 
of technology would be authorized to 
use those funds only to assist its 


member libraries in making effective use 
of technology to improve services to 
public library patrons. 

Changes: None. 

Acquisition of Foreign language 
Materials (770.10(b)(3)) 

Comment: Citing the Joint Explanatory 
Statement of the Committee of 
Conference (Congressional Record— 
House, H447, Febniary 27.1990). one 
commenter noted that the preamble to 
the NPRM did not address what the 
commenter perceived as the 
congressional intent that a Major Urban 
Resource Library (MURL) receiving a 
subgrant award for the acquisition of 
foreign language materials under Title I 
may not receive an award under Title V 
of the LSCA— Foreign Language 
Materials Acquisition. 

Discussion: Contrary to the 
commenter* s impression, under Pub. L 
101-254 a MURL may receive a subgrant 
from the State under the Title I priority 
for services to individuals with limited 
English-speaking proficiency and still be 
eligible to apply for a Title V 
discretionary award for the acquisition 
of foreign language materials. The 
Committee of Conference statement on 
foreign language materials acquisition 
refers to Title V only, which prohibits a 
single MURL from receiving more than 
one discretionary award under Title V 
in any fiscal year. 

Changes: None. 

Paperw ork Reduction Act of 1980 
(770.24) 

Comment: One commenter felt that 
the estimate of 31 hours to develop the 
annual program does not represent the 
average time of 100 hours needed in the 
commenter’s State for this task. 

Discussion: The Secretary recognizes 
that the paperwork requirements of this 
program may impose a greater 
paperwork burden on larger States. 
However, in the Secretary’s view, 31 
hours for completing the required forms 
is a reasonable average for all States. 

Changes: None. 

Title II Funds (770.11) 

Comment: One commenter asked 
whether a State may use Title 11 funds 
appropriated prior to fiscal year 1990 for 
the technology enhancement allowed 
under the Act. as amended. 

Discussion: The Secretary considers 
that Title 11 funds awarded in FY 1991, 
whether from the current or prior 
allotments, may be used for a 
technology enhancement grant if the 
purpose of that project is to meet a 
current library construction or 
technology enhancement need. LSCA 
Title U funds that were not obligated at 


the Federal level to State grantees in 
prior years are carried forward and for 
Federal accounting purposes are 
considered part of the State’s current 
year allotment designated with the same 
Common Accounting Number as funds 
allotted for the current year. Those 
funds remain available until expended. 

Changes: None. 

Section 770.1 The Library Serv ices and 
Construction Act State-Administered 
Program 

Comment: One commenter asked 
whether the statement at § 770.1(b) 
regarding the use of funds to “construct, 
renovate and enhance” the technology 
of public libraries was intended to apply 
to buildings, services, or both. 

Discussion: Section 770.1(b) refers to 
Title II of the LSCA. as amended by Pub. 
L 101-254. under which funds are 
awarded to States for the construction 
of public libraries and for the purchase 
of technological equipment necessary to 
provide electronic access to information. 

Changes: None. 

Section 770.2 Who is Eligible To Apply 
for a Grant Under the Stale- 
Administered Program? 

Comment: One commenter asked 
whether Title I funds granted to multi¬ 
type library systems under § 770.2(b)(2) 
must be used for programs that benefit 
primarily public library members or 
whether Title 1 funds may be used to 
cover basic system administrative costs. 

Discussion: Section 102(a) of the Act 
states that grants to States under Title I 
(Public Library Services) may be used 
solely for programs to improve public 
library services to the public, and that, 
in carrying out its program to 
accomplish the purposes of Title l. a 
State may make subgrants to library 
systems or networks that include 
libraries other than public libraries, if 
the purpose of the subgrant is to 
improve services for public library 
patrons. Under Title I, funds are not to 
be used for general operations, but 
rather they are to be used to expand or 
improve services provided to the public. 
There is no specific authority in Title I 
for the use of Title I funds awarded to 
multi-type library systems to 
compensate the systems for 
administrative costs. However, under 
section 8 of the Act a State may expend 
funds received under Titles I and H for 
administrative costs in connection with 
programs and activities carried out 
under Titles 1. II and III. Additionally, 
under section 102(b)(1), State library 
administrative agencies may use Title 1 
funds to pay the cost of administering 
the State plans submitted and approved 
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under the Act (including obtaining the 
services of consultants), Statewide 
planning for and evaluation of library 
services, dissemination of information 
concerning library services, and the 
activities of those advisory groups and 
panels that may be necessary to assist 
the State library administrative agency 
in carrying out its functions under Title I 
of the Act. 

Changes: None. 

Comment: One commenter asked 
whether direct services such as 
bookmobiles, ”facilitating services.** or 
improvements to a central site computer, 
may be funded under Title L 

Discussion: Under section 101 of the 
Act, a variety of services may be 
offered. Bookmobiles may be purchased 
with Titie I funds to be used for the 
extension of public library services to 
areas and populations without those 
services. Adapting public library 
services to meet particular needs of 
individuals within the State may result 
in a service, such as providing large 
print books, to facilitate the reading of 
printed matter for persons with visual 
impairments. Title I monies may be used 
also to fund technological improvements 
to a central site computer, as part of the 
effort to assist public libraries in making 
effective use of technology to improve 
library and information services. 

Changes. : None. 

Comment One commenter noted that 
libraries other than public libraries may 
apply for a subgrant under Title I of the 
Act if the purpose of the subgrant is to 
improve services for public library 
patrons. The commenter asked whether 
the rule applies when a non-public 
library is a participant in a subgrant 
project, or only when the non-public 
library is the applicant for a subgrant. 

Discussion: Under $ 770.2(b)(2), 
library systems or networks that include 
libraries other than public libraries are 
eligible to apply for Title I funds if the 
purpose of the subgrant for which they 
are applying is to improve public library 
services. Thus, the applicant would be 
the network or system. Although State 
library administrative agencies may 
award subgrants to non-public libraries 
under Title 111 of the statute, non-public 
libraries are not eligible to apply for or 
receive Title 1 funds, except as a 
component of a network or system. 

Changes: None. 

Section 770.3 What Regulations Apply 
to the State-Administered Program? 

Comm ent: One commenter asked why 
34 CFR Part 74 is included among the 
regulations applicable to the LSCA. 

Discussion: Part 74—Administration 
of Grants to Institutions of Higher 
Education, Hospitals and Nonprofit 


Organizations—is among the regulations 
that apply to the State-Administered 
Program because, under section 305 of 
the LSCA (Preservation Programs), non¬ 
profit libraries and other nonprofit 
organizations such as historical 
societies and scholarly organizations 
are eligible to apply for and receive 
subgrants and enter into contracts with 
State agencies for the use of Title III 
funds. The regulations at part 74 apply 
to those organizations only, not to either 
State library administrative agencies or 
to local public libraries. 

Changes: None. 

Comment: One commenter asked why 
34 CFR part 86 is included among 
applicable regulations. 

Discussion: Part 86—Drug-Free 
Schools and Campuses—applies to all 
programs administered by the 
Department under which an institution 
of higher education, a State educational 
agency, or a local educational agency (in 
this case a school library or media 
center) may receive funds or any other 
form of Federal assistance. Each of 
these recipients must certify that it has 
adopted and implemented a drug 
prevention program as described in part 
88. (Final regulations for Drug-Free 
Schools and Campuses were published 
in the Federal Register (55 FR 33580, 
August 16.1990). Part 86 applies only to 
those institutions, not to either State 
library administrative agencies or to 
local libraries. 

Changes: None. 

Comment One commenter asked why 
the provisions in 34 CFR 75.800-75.615 
are not included, since these regulations 
are applicable to construction. 

Discussion: Sections 75.600-75.615 are 
not included specifically in the list of 
regulations applicable to the LSCA 
because they are included by cross- 
reference is part 76 (76.600— Where to 
find construction regulations.) 

Changes: None. 

Section 770.4 What definitions apply to 
the State-Administered Program? 

Comments: Several comraenters were 
concerned with the lack of definitions 
for such common words as "displaying” 
and "elderly.” 

Discussion: Both the terms 
"displaying,” used at section 101(8) of 
the Act, and the term "elderly", used at 
section 6(b)(5)(B) of the Act are terms 
whose definitions can be found in any 
standard dictionary. The Secretary does 
not intend that these terms convey any 
special meaning in these regulations 
beyond the meaning conveyed in their 
dictionary definitions. Therefore, 
definitions of these terms in these 
regulations are not necessary. 

Changes: None. 


Comments : Several commenters asked 
for definitions of the terms 
"administrative functions of a State 
library administrative agency,” 
"institutionalized,” library system or 
network." and "older adult.” 

Discussion: The "administrative 
functions of a State library 
administrative agency" are identified in 
section 102(b)(1) of the Act. The term 
"institutionalized" is defined within the 
definition of "State institutional library 
services" in section 3(9) of the Act. The 
term ‘library system" is defined in 
section 102(a) of the Act and the term 
"network" is defined in section 3(18) of 
the Act. The term "older adult," found in 
section 101(5) of the Act and 
§ 770.10(b)(9) of these regulations, is 
related to the development of 
intergenerational programs to help 
children develop literacy and reading 
skills during after school hours. The 
Secretary does not define the term 
"older adult" because he sees no reason 
why the determination of the age range 
of older adults who contribute to this 
program cannot be left to the State and 
local libraries, as long as the projects to 
which older adult volunteers contribute 
their time result in the intended benefit 
to the children served by the projects. 

Changes: None. 

Comment One commenter stated that 
the definition of the term "Library 
materials," which includes computer 
software, applies only for the use of 
Title I funds, and asked whether 
software may be purchased with Title III 
funds. 

Discussion: Computer software may 
be purchased with Title III funds. 

Section 302 of the Act provides that 
grants under Title III shall be used for, 
among other activities, operating 
networks and developing the 
technological capacity of libraries for 
interlibrary cooperation and resource 
sharing. In many instances, computer 
software may be a necessary component 
of those projects and it is included in the 
definition of "Library materials" in 
§ 770.4 of these regulations. 

Changes: None. 

Comment One commenter suggested 
clarifying the definition of the term 
"community information referral center" 
by indicating that it provides 
information about a community to 
appropriate resources within the 
community. 

Discussion: The Secretary does not 
agree that the definition of "community 
information referral center*' would be 
improved by the addition of the 
language suggested by the commenter. 
The purpose of a community information 
referral center is to provide information 
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needed by an individual, not merely to 
refer that individual to appropriate 
resources within a particular 
community. By limiting the referrals to 
resources within the community, a 
referral sendee would not be utilizing 
available Statewide, regional, national 
or international networks of information 
sources to serve the needs of the 
individual. The Secretary does not 
intend community information referral 
centers to be limited in the scope of the 
information they provide or the other 
resources to which they can refer a 
particular individual. 

Changes: None. 

Comments: Eight commenters, 
representing eligible State grantees of 
the LSCA State-Administered program, 
expressed a variety of concerns about 
the term “State aid“ that was introduced 
into the maintenance-of-effort provision 
in section 7(a)(2)(A) of the Act, as 
amended by Pub. L. 101-254. A number 
of these commenters expressed the view 
that this term should be defined by the 
Secretary. Others felt that no definition 
was needed at all and that any 
definition would prove to be 
problematic. Most were not clear on the 
meaning of the term or how to report 
“State aid“ expenditures for purposes of 
maintenance-of-effort, particularly in 
view of its relationship to the 
companion maintenance-of-effort 
requirement that States report on funds 
expended directly by the State library 
administrative agency for the 
development of public library services. 
Some commenters said that they have 
no State aid component in their LSCA 
programs. Most commenters stressed 
the need for flexibility in any definition 
that the Secretary might adopt. 

Discussion: The Secretary has 
determined that a definition of the term 
“State aid“ is necessary to the proper 
administration of the Act and. more 
specifically, to the administration of the 
maintenance-of-effort provision in 
section 7(a)(2)(A). Due to the diversity of 
State funding patterns (some States do 
not have a State aid program) as well as 
to the Act's accountability requirements, 
a definition is needed to foster 
consistent administration of the LSCA 
program among the States. Being able to 
identify a State library administrative 
agency’s use of its own funds in its State 
Library’ program, the manner in which 
State funds are used, and the amount of 
State library funds used to carry out a 
State’s library program are critical to the 
State’s ability to demonstrate its 
compliance with maintenance-of-effort 
under Title I of the LSCA. Section 
7(a)(2)(A) of the Act requires States to 
maintain effort at 90 percent of the 


second preceding fiscal year levels of 
expenditure from State funds for State 
aid to public libraries and library 
systems. Because there is confusion 
among the State library administrative 
agency representatives who submitted 
comments on this issue about what 
constitutes “State aid,” the Secretary 
has determined that a uniform definition 
is needed in order to enable both the 
Department and the States participating 
in the Title I program to identify which 
State library funds are included within 
the term “State aid*’ and thus assist 
States to comply with section 7(a)(2)(A) 
of the Act. 

Change: Since a definition of “State 
aid” did not appear in the NPRM, the 
Secretary is seeking public comments on 
this added definition through an NPRM 
containing a proposed definition of 
“State aid” that solicits comments only 
on the proposed definition. This 
additional NPRM is being published 
elsewhere in this issue of the Federal 
Register. In the NPRM the Secretary 
proposes to define the term “State aid” 
to include only funds appropriated by a 
State legislature for aid to State and 
local public libraries and library 
systems. The Secretary further proposes 
that “State aid” not include State funds 
used for administering the LSCA 
program, direct expenditures by the 
State library administrative agency for 
statewide programs, or Federal funds 
received under a categorical assistance 
program. 

Comments: Seven commenters 
expressed concern about the meaning of 
“development of public library services” 
as used in sections 3(10) and 7(a)(2)(B) 
of the Act, and in § 770.41(a)(2) of the 
NPRM. Most commenters were not 
certain as to which activities to include 
within this funding category. Several 
commenters requested that a definition 
be added to the regulations. One 
commenter did not want a definition, 
asking that each State be permitted to 
adopt its own definition of the term. 

Discussion: Under section 7(a)(2)(B) of 
the statute, as amended by the 1990 
amendments, the State library 
administrative agency is required to 
demonstrate that it will have available 
for expenditure “/or the State library 
administrative agency or for the part 
thereof charged by State law with the 
extension and development of public 
library services throughout the State” an 
aggregate amount equal to 90 percent of 
the amount actually expended for such 
purpose in the second preceding year. 
(Emphasis added.) The Secretary does 
not consider it necessary to include in 
these regulations a definition of the term 
“extension and development of public 


library services” since the Secretary 
does not view the extension and 
development of public library services 
as being an expenditure category that 
differs from the “extension and 
improvement of public library services” 
as referred to throughout the LSCA. 
However, in response to the 
commenters, the Secretary does wish to 
make clear that the newly enacted 
section 7(a)(2)(B) is considered to 
include expenditures for the extension 
and development of public library 
services that are incurred directly by the 
State library administrative agency. 
These expenditures must be reported 
separately from section 7(a)(2)(A) “State 
aid” expenditures. The proposed 
definition of the statutory term "State 
aid,” contained in a separate NPRM, 
provides guidance to State library 
administrative agencies on what 
expenditures are included within the 
scope of the term “State aid” as the term 
is used in section 7(a)(2)(A), as well as 
providing guidance on what is not 
included within the term “State aid.” 

The amounts that State library 
administrative agencies will be required 
to report as expended under section 
7(a)(2)(B) are those amounts of State 
funds that they have spent for public 
library development purposes, not by 
awarding these funds to State or local 
libraries or library systems, but by 
direct expenditure. In sum, for purposes 
of LSCA Title I maintenance-of-effort. 
the amount of State funds expended 
directly by the State library 
administrative agency (or by one of its 
subdivisions) for the development of 
public library services or for allowable 
administrative expenses must be 
reported separately under section 
7(a)(2)(B) as State library administrative 
agency expenditures. 

Changes: None. 

Section 770.10 What Types of Projects 
May Be Funded Under Public Library 
Services Grants? 

Comment: One commenter stated 
incorrectly that the word “public” had 
not been used in the regulations 
currently in effect in 5 770.10(b)(4) in 
reference to library services for the 
institutionalized and the physically 
handicapped. The commenter asked for 
a definition of the term “public” and 
asked whether services to. and library 
materials for, handicapped school 
children are excluded from funding 
under Title I of the LSCA. 

Discussion: The term “Public library" 
is currently defined at section 3(5) of the 
Act. Further, under section 101 of the 
Act grants are made to States to make 
library services accessible to individuals 
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who, by reason of handicap or 
residence, among other reasons, are 
unable to receive the benefits of public 
library services made available to the 
public. Additionally, the term '“Library 
serv ices for the physically handicapped" 
is defined at section 3(4) of the Act, and 
the term “State institutional library 
services" is defined at section 3(9) of the 
Act. Under section 102(a)(2) of the Act, 
library services to the institutionalized 
and the handicapped, whether they are 
adults or children, are allowable 
expenditures. 

Changes: None. 

Comment : One comm enter suggested 
adding to 5 770.10(b)(7) language 
specifically authorizing programs 
whereby libraries could establish or 
participate in coalitions of comm unity 
organizations providing literacy 
programs. 

Discussion: The commenter's 
suggestion for expansion of literacy 
programs for adults and school dropouts 
is based on section 101(4) of the Act 
which allows public libraries to carry 
out programs in cooperation with other 
agencies and organizations in a 
community- The Secretary agrees that 
this language should be included in 
§ 770.10 of these regulations. 

Changes: The Secretary' amends 
S 770.10(b)(7) by adding a reference to 
programs that are carried out In 
cooperation with other agencies and 
organizations in a community. These 
programs are eligible activities that may 
be funded with public library services 
grants. 

Comment: One commenter noted that 
§ 770.10(b)(8) repeats the language from 
section 101(7) of the Act concerning 
"functionally illiterate individuals" to be 
served by model library literacy centers. 
The commenter noted also that “adult 
with limited literacy skills" is defined at 
section 3(21) of the Act and asked 
whether these terms have the same 
meaning. 

Discussion: The Secretary intends 
that both terms have the same meaning. 
The definition of an “adult with limited 
literacy skills," as contained in section 
3(21) of the Act, describes the 
characteristics of a functionally illiterate 
individual 

Changes: None. 

Comments; Several commenters asked 
for a definition of "a model library 
literacy center" as referenced in 
§ 770.10(b)(8), and, specifically, asked 
how it differs from a “literacy program 
for adults and school dropouts" as 
referenced in { 77KLlQ(b)(7) of these 
regulations. 

Discussion: The Secretary relies on 
the Act in interpreting die meaning of 
the terra “model library literacy 


centers." A model library literacy 
center, as referenced in section 101(7) of 
the Act and j 770.10(bKS) of these 
regulations, is a center where literacy 
training is provided to members of the 
public who are in need of that training 
through the cooperative efforts of public 
libraries. State agencies, and nonprofit 
organizations other than public libraries. 
The training provided at a model library 
literacy center is coordinated by the 
State library administrative agency. A 
model library literacy center is one that 
makes available programs that are 
broader in geographic and programmatic 
scope and offer more options than a 
project whose goals are limited to 
meeting the literacy training needs of a 
single community. The more limited type 
of project is described in ( 770.10(b)(7) 
of these regulations. 

Changes: None. 

Comment One commenter asked 
whether the intent of § 770.10(b)(8) is 
that a State library administrative 
agency or a local public library establish 
a model library literacy center, or both. 

Discussion: Section 101(7) of the Act 
and S 770.10(b)(8) of these regulations 
authorize a State library administrative 
agency to include in its annual program 
projects to establish and support model 
library literacy-centers, coordinated by 
the State library administrative agency 
and providing literacy training through 
the cooperative efforts of other agencies 
and nonprofit organizations. The intent 
of this section is to authorize both State 
and local public libraries to utilize Title 
1 funds for establishing and supporting 
model library literacy centers, as well as 
to authorize the State library 
administrative-agency to coordinate 
these literacy training efforts. 

Changes : None. 

Comment One commenter inquired 
whether Title 1 model library literacy 
center programs would have to be as 
extensive as those defined in Title VUI, 
Part B, of the LSCA. whose purpose is 
also to establish model library literacy 
centers. 

Discussion: Section 101(7) of the Act 
authorizes the use of Title I funds to 
establish and support model library 
literacy centers, coordinated by the 
State library administrative agency with 
other interested State agencies and 
nonprofit organizations. 

The purpose of Title VIH, Part B, of 
the Act is to establish model library 
literacy centers throughout the country 
to serve as resource centers far Ihe 
dissemination ofliteracy materials and 
equipment to local public libraries in 
order to help overcome the high 
incidence of adults with bmitod literacy 
skills is the United States as a whole. 
Both Stale and local libraries are 


eligible to apply under both Titles. 

Under Title VUL local libraries compete 
at the State level for designation as a 
literacy center, while States compete at 
the Federal level. Each provision stands 
alone; the provisions in Title I do not 
apply to Title VIII nor those of Title VUI 
to Title L 

Changes: None. 

Comments: One commenter wished to 
know whether locations other than 
public libraries could be used for 
afterschool intergenerational literacy 
and reading skills programs, and 
whether intergenerational library 
subgrants could be awarded to a 
subgrantee other than a public library. 
Another commenter sought a definition 
of "after school literacy and reading 
skills programs." 

Discussion: There is no prohibition 
against using a location other than a 
public library for an intergenerational 
program. However, only public libraries 
may be awarded grants to support those 
programs. The legislative histoiy of the 
new section 101(5) of the Act 
demonstrates the congressional intent 
that Title I funds used by States under 
authority of section 101(5) be used to 
provide public libraries with die 
financial assistance that will enable 
them to develop intergenerational 
programs in which older adult 
volunteers participate in school literacy 
and reading skills programs for 
unsupervised school children during 
afterschool hours. 

The Secretary does not see the need 
for a further definition of “after school 
literacy and reading skills programs" 
beyond what is already provided in the 
Act and in these final regulations. State 
library administrative agencies and 
local public libraries should have the 
flexibility to develop and operate 
appropriate projects under section 101(5) 
of the Act to meet the needs of their 
communities. 

Changes: None. 

Comments: One commenter noted that 
the preamble to the NPRM contained the 
term “latchkey children" used in 
reference to the intergenerational library 
programs authorized under 
§ 770.10(b)(9) -of the NPRM, and asked 
whether only latchkey children may be 
served under a § 770.10(b)(9) project. 

Discussion: Based on the legislative 
history of the Act, the Secretary cannot 
conclude that only latchkey children 
may be served under a J 77Q.10(bJ(9) 
project. JMowevec. the Secretary believes 
that Congress intended that States 
identify and give priority to serving 
unsupervised children a&er school 
hours. The Secretary bases his 
conclusion on the Jc^sktive history of 
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Public Law 101-254 that includes a 
Public Library Association Service to 
Children Committee report to Congress 
that stressed the rapid increase in 
problems libraries were having in 
dealing with latchkey children, to the 
detriment of services to other library 
patrons. The Committee’s finding was 
that one of the most rapidly developing 
public issues is how to deal with 
“latchkey children.” Congress 
determined that providing literacy and 
reading skills programs for children who 
are unsupervised during afterschool 
hours through intergenerational 
programs utilizing older persons as 
volunteers is one way to address this 
problem. Congress has also determined 
that the use of older persons as 
volunteers helps the staffs of public 
libraries who are taking time from their 
other duties to supervise “latchkey 
children.” 

Changes: None. 

Comment: One commenteT inquired 
whether the term “mobile,” as used in 
§ 770.10(b)(10) of the NPRM, was meant 
to limit funding under the activity to 
projects carried out at child-care 
facilities, and to exclude programming 
at the public library. 

Discussion: Under section 101(6) of 
the Act, the term “mobile” limits the 
funding of projects under this category 
to those projects that serve to extend 
public library services to childcare 
facilities. The legislative history of 
Public Law 101-254 demonstrates 
congressional awareness that not all 
individuals are able to visit local 
libraries, and that child-care providers 
do not have the time to either go to the 
library to check out appropriate reading 
materials or to take the children in their 
care to the local library. Section 101(6), 
as implemented by § 770.10(b)(10), 
specifically authorizes State library 
administrative agencies and local 
libraries to use Title 1 funds to bring 
library materials and programs to 
licensed or certified child-care providers 
or child-care centers. 

Changes: None. 

Comment: One commenter asked 
whether the purchase of a bookmobile 
or other motor vehicle would be 
authorized under § 770.10(b)(10), since 
such a purchase could be considered 
part of “assisting libraries in providing 
mobile library services” to child-care 
facilities. 

Discussion: Under § 770.10(b)(10), 
bookmobiles and other motor vehicles 
may be purchased to provide library 
services to childcare providers or 
centers. 

Changes: None. 

Comments: One commenter noted that 
under the terms of $ 770.10(b)(10) of the 


NPRM, the child-care facility to which 
mobile library services may be provided 
with LSCA Title I funds must be 
licensed or certified, but noted that the 
NPRM goes no farther in addressing this 
issue. The commenter inquired whether 
unlicensed facilities would be eligible 
for mobile services. Another commenter 
noted that her State provides an 
“exemption” status for a clearly defined 
group of child-care centers. The State 
agency that licenses child-care centers 
deems this exemption to be a 
“certification.” The commenter asked 
whether, under the NPRM, these exempt 
centers would be eligible to receive 
services funded with LSCA Title I funds. 

Discussion: Under section 101(6) of 
the LSCA and § 770.10(b)(10) of these 
final regulations, unlicensed facilities 
are not eligible for mobile library 
services. Only child-care centers that 
meet either State licensing or 
certification requirements are eligible to 
either apply for a grant or to receive 
direct mobile library services under 
authority of these provisions. Under 
section 101(6) of the Act, child-care 
providers or child-care centers must be 
licensed or certified by the State, or 
must otherwise meet the requirements of 
State law. Thus, in a State where certain 
child-care providers are certified or 
deemed to be certified by the 
appropriate State agency, the Secretary 
would consider these centers and 
providers to be eligible for services 
under section 101(6) of the Act and 
§ 770.10(b)(10) of these regulations. 

Changes: None. 

Comment' One commenter asked for a 
definition of “community programs” as 
the term is used in § 770.10(b)(ll) of the 
NPRM. 

Discussion: Community programs may 
involve more than one agency, be 
carried out in more than one location 
within a community, and serve a variety 
of eligible groups or persons. The 
Secretary does not see the need for a 
regulatory definition, however, and 
considers the States and their local 
libraries to be fully capable of 
delineating and defining the parameters 
of their own community programs. 

Changes: None. 

Section 770.12 What Types of Projects 
May Be Funded under Public Library 
Construction and Technology 
Enhancement Grants? 

Comment One commenter found the 
entire section confusing and provided a 
suggested revision of it. 

Discussion: In these final regulations, 
the Secretary has adopted the language 
proposed by the commenter with minor 
revisions. The language proposed by the 
commenter organizes the elements of 


§ 770.11 so that the provision is now 
more readily understood and should be 
easier for States to apply to construction 
program operations. 

Changes: The revision of § 770.11 of 
the NPRM is incorporated at § 770.11 of 
these final regulations. 

Comments : One commenter requested 
definitions of the terms “Information 
and building technologies,” “Video and 
telecommunications equipment,” 
“Enclosures or structure necessary to 
house,” and “Safe working 
environments” as used in $ 770.11(c) of 
the NPRM. Another commenter asked 
that the definition of the term 
‘Technology enhancement” be included 
in $ 770.11. 

Discussion: The term “Information 
and building technologies,” as used in 
section 3(2) of the Act and in 
5 770.11(b)(1) of these final regulations, 
means those technologies that have 
been developed or will be developed for 
the storage, retrieval, and processing of 
information and for the efficient 
operation and maintenance of buildings 
and other structures that are authorized 
to be constructed with Title II funds 
awarded under the Act. Unlike the other 
terms referenced in the comment, this 
term as used in the Act and regulations 
could have several different meanings, 
especially as concerns building 
technologies. Accordingly, the Secretary 
adds the definition outlined here to the 
definitions in 5 770.4, in order to provide 
clear and meaningful guidance to 
grantees. The term “Video and 
telecommunications equipment.” as 
used in S 770.11(b)(2) of these final 
regulations, refers to all forms of 
equipment utilized for visual and audio 
communications. The term “Enclosures 
or structures necessary” to house 
equipment in public library buildings, as 
used in S 770.11(b)(6) of these final 
regulations, includes teleconferencing 
facilities, installations or towers for 
satellite antennas, and environmentally 
controlled facilities required for 
computers and other types of sensitive 
communications equipment. “Safe 
working environments” are determined 
on a case-by-case basis, using 
appropriate architectural plans, 
engineering standards, and building 
codes. Because these terms are 
generally understood, the Secretary 
does not consider that definitions for 
them are necessary in these final 
regulations. The term “Technology 
enhancement” is defined at section 3(19) 
of the Act. 

Changes: The definition of 
“Information and building technologies.” 
as outlined in the discussion above, is 
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added to the definitions in § 770.4. No 
other changes have been made. 

Comment: One commenter asked 
under what circumstances the leasing of 
equipment would be an appropriate 
alternative to the purchasing of 
equipment. 

Discussion: Section 3(2) of the Act 
authorizes a recipient to both purchase 
and lease equipment. Under 
§ 770.11(a)(3) of these final regulations, 
both the purchase and lease of 
equipment are authorized. The State or 
subgrantee must decide whether to lease 
or purchase equipment in particular 
circumstances based on equipment 
needs, the purposes of the project, and 
whether purchase or lease would be 
necessary, cost-effective, and 
reasonable under the circumstances. 

Changes: None. 

Comment: One commenter asked 
whether “Building technologies” 
includes heating, ventilation and air 
conditioning systems, whether the cost 
of installing a security system could be 
paid for with Title II funds under 
authority of § 770.11(c)(4) of the NPRM, 
and whether repair of facilities and 
equipment is still an ineligible cost. 

Discussion: The term “Building 
technologies” is included in the 
definition of “Construction” in section 
3(2) of the Act. The Secretary considers 
reasonable and necessary costs 
associated with the installation of 
heating, ventilation, air conditioning and 
security systems as being necessary for 
the proper functioning of a facility that 
provides public library services. Those 
costs, therefore, would be authorized 
under § 770.11(b)(1) as well as 
§ 770.11(b)(7) of these final regulations. 
However, since the Act still contains no 
provision for repair costs, the cost of 
repair of equipment and facilities is not 
allowable. 

Changes: None. 

Comment: One commenter asked if a 
Title II project designed to ensure “Safe 
working environments” could be funded 
if the project does not involve 
construction, but involves activities such 
as standard maintenance or security 
lighting. 

Discussion: Section 3(2) of the Act 
defines the term “Construction” and 
authorizes the use of Title II funds for 
remodeling designed to ensure safe 
working environments. The same is 
provided for at § 770.11(c)(2) of these 
final regulations. Therefore, by statutory 
definition, any remodeling designed to 
ensure safe working environments must 
involve construction and must meet all 
applicable construction requirements. 
Standard maintenance or repair is not 
authorized under { 770.11 but the 
installation of security indoor or outdoor 


lighting is an allowable Title II 
expenditure under either § 770.11(b)(7) 
or § 770.11(c)(2) of these final 
regulations. The determination of the 
best way to achieve a safe working 
environment must be made on a case- 
by-case basis, using appropriate 
architectural plans, engineering 
standards, and building-codes. 

Changes: None. 

Comment One commenter asked if 
Title II funds may be used to remove 
asbestos, storage tanks leaking fuel, or 
contaminated soils, to replace a leaking 
roof, or to install smoke abatement 
equipment in staff lounge areas of 
libraries. 

Discussion: The Secretary considers 
that LSCA Title II funds may be used to 
remove asbestos and other 
environmentally hazardous materials, 
and to install smoke abatement 
equipment, as part or all of a remodeling 
project to ensure a safe working 
environment, as authorized in 
§ 770.11(c)(2) of these final regulations. 
The Secretary does not consider the 
replacement of a leaky roof to be 
allowable because this would constitute 
a repair, for which neither the Act nor 
these final regulations authorizes the 
expenditure of Title II funds. 

Changes: None. 

Comments: Several commenters asked 
whether technology enhancement 
projects may be funded even if no 
construction will be involved. 

Discussion: “Technology 
enhancement” is referred to throughout 
the amended LSCA as being distinct 
from “Construction.” “Construction” 
and “Technology enhancement” are 
defined separately in the Act, in 
sections 3(2) and 3(19) respectively. The 
legislative history of Pub. L. 101-254 
indicates that in Title II of the Act 
Congress intended to authorize the use 
of funds for the purchase of technology 
necessary to provide the public with 
access to information and that a 
library’s purchase of that technology 
need not be a part of a construction or 
renovation project in order to be 
allowable under Title II. 

Changes: None. 

Comment: One commenter asked 
whether there were any limitations to 
technology enhancement grants if 
technology enhancement projects are 
not undertaken in combination with 
construction. 

Discussion: The limitations that apply 
to the use of technology enhancement 
grants for the purchase of technological 
equipment apart from any construction 
are those found in the definition of the 
term in section 3(19) of the Act. Under 
the definition in section 3(19), 
technology enhancement grants may be 


used for the acquisition, installation, 
maintenance, or replacement of 
substantial technological equipment 
necessary to provide access to 
information in electronic and other 
formats. Department regulations in 34 
CFR 80.32 would also apply to the 
purchase of equipment with LSCA 
funds. 

Changes: None. 

Comment: One commenter wished to 
know whether a technology 
enhancement project, which can be 
independent from a construction project, 
needs to adhere to Federal regulations 
on wage rates, environmental impact, 
relocation assistance, and the other 
construction assurances. 

Discussion: Applicable Federal 
construction regulations requiring State 
and subgrantee compliance in areas 
such as wage rates, environmental 
impact and relocation assistance, do not 
apply to a State’s or subgrantee’s 
purchase of technological equipment 
with funds awarded under a technology 
enhancement grant, whether or not the 
proposal is part of a construction 
project. However, the construction 
regulations would, of course, apply to 
the construction component of the 
project. 

Changes: None. 

Comment: One commenter asked 
whether the use of Title II funds is 
limited to equipment that is housed in a 
public library facility. 

Discussion: Title II funds may be 
utilized only to purchase equipment that 
is to be housed in, or adjacent to. a 
public library facility. Section 202 of the 
Act limits the use of Title II funds to the 
construction and technology 
enhancement of public libraries. 

Changes: None. 

Comment: One commenter asked 
whether Title II funds may be used to 
connect electronically a local public 
library to a regional library’s automated 
database, and whether Title II funds 
may be used to pay for the public library 
portion of a multi-type regional library 
data base upgrade. 

Discussion: Title II funds may be used 
to pay the costs of connecting 
electronically a public library to a 
regional library's database, and Title 11 
funds may be used to fund the public 
library portion of a multi-type regional 
library database upgrade. The Secretary 
considers those costs to be allowable 
under the definition of technology 
enhancement if a multi-type regional 
library system provides support services 
to public libraries and if the purpose of 
the grant used to effectuate the 
electronic connection is to enhance the 
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public libraries’ ability to provide 
services to their patrons. 

Changes : None. 

Comment: One commenter asked 
whether demolition of an existing 
structure, site preparation, landscaping, 
legal fees, and interior design services 
are allowable construction costs. 

Discussion: The Secretary considers 
that demolition of an existing structure, 
site preparation, landscaping, legal fees, 
and interior design services are 
allowable only if they are undertaken in 
conjunction with “Construction** as 
defined at section 3(2) of the Act. These 
costs are allowable if they are necessary 
and reasonable and are incurred in the 
course of the purchase or construction of 
a facility. 

Changes: None. 

Section 770.12 What Types of Projects 
May Be Funded Under Interlibrary 
Cooperation and Resource Sharing 
Grants? 

Comments: One commenter noted 
that in describing the types of projects 
that may be funded under Interlibrary 
Cooperation and Resource Sharing 
grants, the phrase “include the 
following” is vague, being neither 
permissive (may) nor mandatory (shall). 
The commenter noted also that section 
304 of the Act requires that the long- 
range program and annual program of 
each State shall include a Statewide 
resource sharing plan. The commenter 
recommended that the phrase “include 
the following” be revised to read 
“planning shall include—.“ 

Discussion: The commenter appears 
to be concerned about what the statute 
mandates as opposed to what the 
statute authorizes under Title III. 
Interlibrary Cooperation and Resource 
Sharing. Under section 6(d) of the Act. in 
order to receive funds under Title III, a 
State must submit a long-range program 
for library development that includes a 
program for interlibrary cooperation and 
resource sharing activities and an 
annual program describing the activities 
to be undertaken using the Title III funds 
available for that fiscal year. The types 
of projects that may be funded under 
Tide III of the Act are described in 
several sections of the Act. Section 302 
provides that grants must be used for 
the development of cooperative library 
networks; for establishing, expanding, 
and operating cooperative networks of 
libraries that provide for the 
coordination of the resources of school 
public, academic and special libraries 
and information centers; and for 
developing the technological capacity of 
■ libraries for interlibrary cooperation and 
resource sharing. Section 304(a) requires 
that the long-range and annual programs 


of each State must include a Statewide 
resource sharing plan, and section 305(a) 
states that the long-range program and 
annual program of each State may 
include Statewide preservation 
objectives. 

Changes: In these final regulations the 
Secretary clarifies 5 770.12 by deleting 
the words “Planning may include” and 
organizing the projects into a single list 
which differentiates between activities 
that are mandated from those that are 
allowable. The effect of this revision is 
that the types of projects that may be 
funded under Title III are now listed as 
follows: mandated activities are under 
55 770.12(a) (1) through (4), allowable 
activities are under § 770.12(b). and 
activities for which a plan must be 
approved for the use of LSCA funds are 
under 5 770.12(c) of these final 
regulations. 

Comment: One commenter asked for a 
definition of “Technological capacity/* 
The commenter was referring to section 
302(a) of the Act which provides that 
funds appropriated under Title III be 
used for developing the technological 
capacity of libraries for interlibrary 
cooperation and resource sharing. 

Discussion: The Secretary intends 
that the dictionary definition of the term 
“technological” be utilized in 
administering the program and sees no 
need to introduce a definition into these 
final regulations. 

Changes: None. 

Comment: One commenter requested 
a statutory citation for “implementing” a 
statewide preservation cooperation 
plan. 

Discussion : The word “implementing” 
does not appear in the Act Section 
305(c) of the LSCA allows a State that 
has a Statewide preservation 
cooperation plan to use funds under 
Title III to carry out such a plan. The 
word “implement" appears in these 
regulations at 55 770.22(a)(3) and 
770.23(a)(3)(ii), regarding the basic State 
plan and the long-range plan, 
respectively, and applies to policies and 
procedures for carrying out the State 
plan. The Secretary does not intend that 
the term “implement” convey any 
unusual meaning, but instead intends 
that the dictionary definition of the term 
be used in the administration of the 
program and sees no need for 
introducing a definition of this term into 
these regulations. 

Changes: None. 

Comment : One commenter asked 
what costs are reimbursable under Title 
III for those schools that make their 
school library resources available to the 
public during periods when school is not 
in session, whether those costs include 
the costs of acquisition of library 


materials not currently authorized under 
Title III, and when a school is 
considered not to be in session. 

Discussion: The State educational 
agency in each State must determine for 
purposes of the Act when a school 
facility is not in session. Under section 
304(e) of the Act States are encouraged 
to increase public access to school 
library holdings during periods when 
schools are not in session, especially in 
areas with limited library resources. 
Reimbursable costs are those necessary 
to provide the intended public access to 
school library resources. The purchase 
of library materials is allowable under 
section 304(c)(6) of the Act which 
authorizes the use of Title III funds for 
collection development in school 
libraries, among others, if the quality 
and quantity of library materials housed 
in school libraries serving as resource 
centers need to be improved. However, 
with the exception of materials 
purchased by a school library that 
qualifies under section 304(c)(6). the 
costs that are reimbursable under 
section 304(e) are those incurred by 
school libraries that make their existing 
collections available to public library 
patrons, not costs incurred by school 
libraries in the course of the libraries* 
expansion of their collections. 

Changes: None. 

Comment One commenter asked 
whether State planning for development 
or update may be funded under Title III. 

Discussion: State planning for 
development may be funded under Title 
III. Section 302 of the Act and 5 770.12 of 
these final regulations provide for grants 
for planning for, and taking other steps 
leading to the development of 
cooperative library networks. Section 
303 of the Act also requires that a 
State’s annual program include an 
extension of the long-range program, 
taking into consideration the results of 
evaluations. 

Changes: None. 

Comment: One commenter asked 
whether a State library administrative 
agency may contract with the State 
archives to develop a coordinated 
Statewide preservation plan if the 
archives is a unit of the State library 
administrative agency. 

Discussion: Under section 305(d) of 
the Act. a State library administrative 
agency is authorized to contract with the 
State archives among other agencies 
and institutions to develop and 
implement a Statewide preservation 
cooperation plan. Section 305 of the Act 
requires that a Statewide preservation 
cooperation plan specify the methods by 
which the State library administrative 
agency will work, consult, and contract 
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with those agencies to carry out the 
plan. However, to the extent that in a 
particular State the State archives is a 
unit of the State library administrative 
agency, presumably a contract would 
not be necessary. 

Changes: None. 

Section 770.20 What Must a State Do 
To Receive a Grant under the State- 
Administered Program? 

Comment: One commenter asked 
what is considered a timely submission 
of the basic State plan. 

Discussion: Under section 6(a)(1) of 
the Act, any State desiring to receive its 
allotment for any fiscal year must have 
in effect a basic State plan for that Fiscal 
year. The Federal fiscal year 
commences on October 1 and ends on 
September 30 of the following calendar 
year. Therefore, a State’s basic State 
plan submission is timely if it has been 
received by the Department early 
enough to allow time for the Secretary to 
have reviewed and approved the plan 
prior to October 1 of the Federal Fiscal 
year or years to which it applies. Basic 
State plans are generally effective for 
several years. Thus, the requirement 
that a State library administrative 
agency File a plan does not usually 
require that the agency apply every 
fiscal year. 

Changes: None. 

Section 770.21 What Must a State P/an 
Include? 

Comment: A commenter asked what 
is meant by “consultation with the 
Secretary” under { 770.21(b)(2)(h), what 
the legal basis for this requirement is. 
and who represents the Secretary in 
such a consultation. 

Discussion: Consultation with the 
Secretary is required under section 6(d) 
of the Act. which governs the 
development of a State’s long-range 
program for the use of LSCA funds 
received by a State. The LSCA Program 
OfFicer assigned to each State library 
administrative agency represents the 
Secretary in that consultation and 
assists the State library administrative 
agency in developing a long-range 
program. 

Changes: None. 

Section 770.22 What Must a State 
Include in a Basic State Plan? 

Comment: One commenter asked 
whether the assurance on 
nondiscrimination in the provision of 
space for public meetings requires a 
library to provide access to meeting 
room space during hours when the 
library is not open. 

Discussion: Section 6(b)(4) of the Act 
does not require that a library provide 


space for public meetings after its 
normal hours of operation. Section 
6(b)(4) is silent as to whether the public 
meetings access referred to is during or 
after normal operating hours. The 
Secretary views this provision as 
prohibiting the discrimination referred 
to any time that access is provided to 
outside groups for public meetings. 

Changes: None. 

Section 770.23 What Must a State 
Include in a Long-Range Program? 

Comments: The Chief Officers of State 
Library Agencies and other commenters 
questioned the requirement contained in 
§ 770.23(a)(4)(i) which states that a long- 
range program must provide for the 
periodic evaluation of the effectiveness 
of projects in measurable terms. The 
commenters cited section 6(b)(3) of the 
Act which requires States to make 
reports of evaluations made under their 
State plans, and pointed out that there is 
no mention of “measurable terms’* 
anywhere in the Act. 

One commenter asked that the term 
be deleted. The commenters felt that 
this requirement may place undue 
emphasis on statistical evaluation in 
relation to other methodologies, and 
proposed substitute language such as 
“with generally accepted evaluation 
principles.” 

Discussion: While there is no Federal 
definition of “measurable terms.** the 
importance of evaluation is emphasized 
in both the Act and the applicable 
regulations. These requirements are 
consonant with the Department’s policy 
to support the strongest possible means 
of evaluating the benefits of Federal 
programs. The Secretary views 
evaluation of the effectiveness of 
Federally supported programs as a 
fundamental requirement for good 
program management. However, the 
Secretary is sympathetic to the concerns 
of the commenters that evaluations 
based solely on statistical measures by 
themselves may be too limiting, and 
therefore permits the inclusion of other 
information based on other generally 
accepted methods of evaluation. 
Furthermore, the Secretary would 
welcome analysis of the information, as 
well as the judgement of the State 
library administrative agency 
concerning the significance, value, or 
quality of the projects being evaluated. 

Changes: The Secretary modifies the 
regulation to require that projects be 
evaluated in measurable terms and with 
generally accepted evaluation methods. 

Comment: One commenter asked 
whether a plan and program for 
preservation under Title 111 were one 
and the same, and whether Title III 


funds could be used for the preservation 
of materials. 

Discussion: The terms “plan” and 
“program” occur in several places in the 
Act. Under the provisions authorizing 
preservation programs under Title III, 
States wishing to undertake 
preservation programs under Title III 
must include in both their long-range 
program and annual program (defined 
respectively in sections 3(12) and 3(13) 
of the Act) a Statewide preservation 
cooperation plan. In addition, the long- 
range and annual programs must 
identify the preservation objectives to 
be achieved during the period covered 
by the long-range program required by 
section 6 of the Act. In this particular 
instance, section 305(a)(2) of the Act 
uses the term “long-range plans’* to refer 
to the “long-range programs” required 
by Section 6 of the Act. 

Changes: None. 

Comments: The Chief Officers of State 
Library Agencies and other commenters 
questioned the long-range program 
requirement in § 770.23(c)(3)(i)(B) that 
States include reference to the 
“methods’* by which endangered library 
and information resources are to be 
preserved. The commenters said that 
this term does not allow enough 
flexibility to consider the many 
preservation options that may become 
available through new technologies. 
They supported more general language 
such as requiring States to describe the 
‘‘strategies’* by which resources are to 
be preserved. 

Discussion: The term “methods’* is the 
term used in section 305(b)(1) of the Act. 
Although the Secretary utilizes this 
statutory term in these final regulations, 
the Secretary does not consider it to be 
inflexible nor does he view the term 
proposed by the commenters as 
providing any greater flexibility. Under 
§ 770.23(c)(3)(i)(B), the Secretary fully 
expects States to apply all appropriate 
and reasonable preservation methods or 
technologies that are currently available 
or become available in the future. 

Changes: None. 

Section 770.24 What Must a State 
Include in an Annual Program? 

Comment: One commenter asked for 
clarification of what is meant by the 
requirement in § 770.24(c)(2) of the 
NPRM that a State include in its annual 
program a description of how the State 
plans to follow policies and procedures 
in the construction of public libraries 
that will promote the preservation of 
library and information resources to be 
used in the facilities. The commenter 
also requested a definition of the term 
“Resources’* and inquired whether there 
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were national policies and procedures 
that promote the preservation of 
resources. 

Discussion: Library and information 
resources that require the application of 
preservation techniques are library 
materials that have been and are 
deteriorating physically and have 
historical or other intrinsic values that 
justify taking steps to restore or 
maintain their readability. The most 
common construction technique that 
promotes preservation is one that 
provides library facilities with 
temperature and humidity controls. 

There are national preservation 
organizations that have developed 
conservation definitions, policies, and 
procedures that can be adapted by 
libraries and other organizations 
concerned with the preservation of rare 
resources. 

Changes: None. 

Section 770.40 What Matching 
Requirements Apply to a Public Library 
Services Grant? 

Comments: Several commenters 
sought clarification of the Title 1 
matching requirement. They asked 
whether a State would be ineligible for 
participation in the Title I program if it 
were not able to meet the Title 1 
matching requirement. A commenter 
asked if State aid is to be counted as 
part of the State source of funds. 

Discussion: Under section 7(a)(1) of 
the Act. any State wishing to participate 
in the Title I program must have 
available funds sufficient to meet the 
matching requirement based upon the 
State share as promulgated by the 
Secretary. The ability to match its Title I 
allotment is a prerequisite to a State 
receiving its Title I grant award. A State 
whose State expenditures level has 
fallen below its mandated share under 
Title I. as provided in the Secretary's 
promulgation of the Federal share for 
each State (section 7(b)(2)) of the Act), 
would not be eligible to receive Title 1 
funds for the fiscal year when such a 
condition occurred, regardless of the 
reason for the reduction. State aid may 
be counted as State matching funds 
under this requirement (Note, however, 
that if a State fails to qualify for its Title 
1 allotment, it may still qualify for its 
Title II allotment by meeting the 
required match for those funds, and for 
its Title III allotment which has no 
matching requirement.) 

Changes: None. 

SecUon 770.41(a) What Are the Basic 
Maintcnance-of-Effort Requirements for 
a Public Library Sen'ices Grant? 

Comments: General comments on 
maintenance-of-effort One commenter 


asked that the new maintenance-of- 
effort requirements (introduced in the 
1990 Amendments to the LSCA) be 
dropped because the requirements 
restrict the ability of the States to make 
changes in their programs. Another 
commenter considered these provisions 
to be the most confusing part of the 
proposed regulations and recommended 
that the section be rewritten to clarify 
what the maintenance-of-effort 
requirements are and to ensure uniform 
interpretation. The same commenter 
suggested that 55 770.41 and 770.42 be 
combined and entitled "Maintenance-of 
effort requirements for a Public Library 
Services grant.'* Yet another commenter 
was disappointed to find the 
maintenance-of-effort percentage 
reduced to 90 percent and expressed the 
hope that waivers would not be granted. 

Discussion: The LSCA Title I 
maintenance-of-effort requirements, as 
amended by Public Law 101-254. are 
found at section 7(a) of the Act. Since 
the maintenance-of-effort requirements 
referred to by the commenter are 
statutory, they must be implemented by 
the Secretary and are, therefore, 
included in these final regulations. Since 
the commenter did not raise specific 
questions regarding specific aspects of 
these requirements, there is no basis 
upon which the Secretary might attempt 
any further clarification of a provision 
that he considers to be clear. Finally, the 
Secretary considers the separation 
between 55 770.41 and 770.42 to be a 
logical one since these two sections 
contain distinct requirements 

Changes: None. 

Section 770.41 What Are the Basic 
Maintenance-of Effort Requirements for 
a Public Library Services Grant? 

Comments: Eight commenters 
representing various State library 
administrative agencies inquired about 
the meaning of the term "State aid." 
Several of the commenters asked for a 
definition of the term. On the other 
hand, one of the commenters stated that 
any attempt to define "State aid" for the 
States collectively might result in 
unnecessarily restrictive standards, and 
argued against defining this term in the 
regulations. 

Discussion: "State aid* to public 
libraries and library systems is 
referenced in section 7(a)(2)(A) of the 
Act. as amended by Public Law 101-254 
The apparent confusion among 
commenters on what constitutes ‘'State 
aid" may result from the diversity in 
State patterns of funding for public 
library services. The Secretary 
recognizes that the diversity in State aid 
funding patterns could lead to 
inconsistent reporting of expenditure* 


without clear guidance to the States on 
what constitutes "State aid". 
Accordingly, in an NPRM published 
elsewhere in this issue of the Federal 
Register, the Secretary proposes a 
definition of the term "State aid**. In the 
definition, the Secretary proposes to 
establish what is meant by "State aid" 
under section 7(a)(2)(A) of the Act. in a 
manner that preserves some flexibility 
for the States as they account for their 
expenditure of State funds. 

Changes: None. 

Comments: Several commenters asked 
whether under these regulations a State 
reports only State aid that is used for 
public library purposes under Title I. 

Discussion: State aid is referenced in 
section 7(a)(2)(A) of the LSCA. as 
amended by Public Law 101-254. (The 
term "State aid" is defined in an NPRM 
elsewhere in this issue of the Federal 
Register.) Under section 7(a)(2)(A). a 
State library administrative agency is 
required to report State aid that is 
expended by public libraries and library 
systems for public library services. 
These expenditures are not limited to 
the purposes of Title I of the LSCA. 

Changes: None. 

Comment: One commenter asked 
whether the amount of State aid funds 
reserved under a State's law to assist 
with services to populations without 
public library services must be included 
in the calculation of maintenance-of- 
effort, or whether only the amount 
granted to public libraries and library 
systems is to be included. 

Discussion: Section 101(1) of the Act 
provides for the extension of public 
library services to areas and 
populations without those services. 
Since one of the purposes of Title 1 is to 
extend public library services to areas 
and populations without those services, 
all State funds expended for that 
purpose must be included in the 
maintenance-of-effort calculation. If a 
State has a plan for the provision of 
public library services to populations 
without those services, the State may 
award State aid to an existing public 
library or library system to provide 
those services (section 7(a)(2)(A) of the 
Act), or the State could use State funds 
under its Statewide library development 
program to provide those services 
(section 7(a)(2)(B)). or a combination of 
both. The Secretary wishes to 
emphasize that, in calculating 
maintenance-of-effort under the newly 
enacted section 7(a)(2). expenditures for 
public library services (section 
7(a)(2)(B)) that are incurred directly by 
the State library administrative agency 
must be reported separately from 
expenditures for State aid (section 
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7(a)(2)(A)). Thus. State funds used for 
services to populations without public 
library services, whether treated as 
State aid or made available directly by 
the State library administrative agency, 
must be included in the calculation of 
maintenance-of-effort, and must be 
reported under the appropriate 
expenditure category. 

Changes: None. 

Comment: One commenter from a 
State that has no State aid program 
now, but is contemplating one that is 
based on one-time awards from State 
surplus Funds if they are available, 
asked whether the State would lose its 
LSCA funding if this plan were 
implemented. 

Discussion: Under section 7(a)(2)(A) 
of the Act. as amended by Public Law 
101-254, if a State establishes an 
intermittent State aid program, the State 
would not qualify for its Title 1 allotment 
in subsequent fiscal years beginning the 
second year after the State aid 
expenditures when there was no State 
aid. To qualify for its Title I allotment, a 
State that has a State aid program must 
have available for expenditure as State 
aid in the year of allotment an aggregate 
amount equal to 90 percent of the 
amount actually expended for State aid 
in the second preceding fiscal year. 

Changes: None. 

Section 770.41 What are the Basic 
Mointenance-of-Effort Requirements for 
a Public Library Services Grant? 

Comments: Seven commenters asked, 
in effect, for a definition of the term 
“Development of public library 
services” that appears in section 
7(a)(2)(B) of the Act. They asked what a 
State library administrative agency is 
required to include as part of its charges 
for extending and developing public 
library serv ices, and whether it would 
be permissible for a State library 
administrative agency to count only the 
amount that is expended by the Public 
Library Development Division 
responsible by State law for developing 
public library services. Some 
commenters suggested that reporting 
expenditures of the Library 
Development Division would be more 
appropriate than tracking an aggregate 
of State library administrative agency 
expenditures that in some cases 
includes State aid grants. 

Discussion: Under section 7(a)(2)(B) of 
the statute, as amended by the 1990 
amendments, the State library 
administrative agency is required to 
demonstrate that it will have available 
for expenditure 'for the State library 
administrative aaency or for the part 
thereof charged by State law with the 
extension and development of public 


library services throughout the State” an 
aggregate amount equal to 90 percent of 
the amount actually expended for such 
purposes in the second preceding year. 
(Emphasis added.) The Secretary does 
not consider it necessary to include in 
these regulations a definition of the 
extension and development of public 
library services because the Secretary 
does not view the extension and 
development of public library services 
to be an expenditure category that 
differs from the “extension and 
improvement of public library services” 
referred to throughout the LSCA. 
However, in response to the 
commenters. the Secretary does wish to 
clarify that, under the newly enacted 
section 7(a)(2)(B), expenditures for the 
extension and development of public 
library services that are incurred 
directly by the State library 
administrative agency must be reported 
separately from section 7(a)(2)(A) “State 
aid" expenditures, as defined in an 
NPRM that appears elsewhere in this 
issue of the Federal Register. The 
proposed definition of “State aid” 
provides guidance to State library 
administrative agencies on what 
expenditures are included within the 
scope of the term “State aid" as the term 
is used in section 7(a)(2)(A), as well as 
providing guidance on what is excluded 
from the definition of “State aid." The 
amounts that State library 
administrative agencies will be required 
to report as expenditures under section 
7(a)(2)(B) (and that are excluded from 
the definition of “State aid") are those 
amounts of State funds spent for public 
library development purposes, not by 
awarding the funds to State or local 
libraries or library systems, but by 
utilizing them directly. In sum, for 
purposes of LSCA Title 1 maintenance- 
of-effort the amount of State funds 
expended directly by the State library 
administrative agency (or by one of its 
subdivisions) for the development of 
public library services or for allowable 
administrative expenses must be 
reported separately under section 
7(a)(2)(B) as State library administrative 
agency expenditures. 

Changes: None. 

Comment: One commenter asked 
which Public Library Development 
parameters will be used to determine 
levels of second preceding year library 
development funding during the first two 
years of the implementation of the 
reauthorized Act. 

Discussion: The Secretary has not 
established any parameters for 
determining levels of second preceding 
year expenditures for development of 
public library services during the first 
two years of the implementation of 


Public Law 101-254. The Secretary 
recognizes the possibility that some 
States may have difficulty providing 
comparable figures from their FY 1989 
and 1990 second preceding year 
expenditure reports for their FY 1991 
and 1992 annual program submissions to 
comply with section 7 of the Act. as 
amended by Public Law 101-254. 
However, since the amended section 
7(a)(2) is currently in effect the 
Secretary requires that, for FYs 1989 and 
1990, the States list second preceding 
year expenditures under section 
7(a)(2)(B) that most nearly reflect those 
expenditures incurred directly by the 
State library administrative agency in 
the extension and development of public 
library services for the year in question. 
(See the previous comment for 
discussion of extension and 
development of public library services.) 

Changes: None. 

Comment: One commenter asked 
whether a State library administrative 
agency has an option in any given year 
of maintaining effort on either the entire 
agency budget or only on that part 
charged with extending and developing 
public library services. 

Discussion: In section 7(a)(2)(B), 
Congress intended that States continue 
to give fiscal support to State library 
administrative agencies so that those 
agencies could either directly provide 
public library services, or administer the 
distribution of State aid for public 
library services, or conduct both these 
functions. Section 7(a)(2)(B) is not 
concerned with functions of State 
library administrative agencies which 
are unrelated to public library services. 

It follows that if the entire agency is 
legally responsible for public library 
serv ices, the entire agency’s budget 
must be counted. If by State law. only a 
portion of the agency is responsible for 
public library services, only the budget 
for that portion of the agency must be 
counted. Therefore there is no option. 

Note that State aid itself is counted under 
section 7(a)(2)(A), not 7(a)(2)(B). 

Changes: None. 

Comment: The same commenter as 
above asked also whether services to 
the blind and physically handicapped 
are considered to be within the part of 
the State library administrative agency 
charged by State law with extending 
and developing public library serv ices 
throughout the State. 

Discussion: If the State library 
administrative agency is the agency 
charged by State law with the extension 
and development of public library 
services throughout the State (section 
7(a)(2)(B) of the Act), and the agency 
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contains a unit that provides services to 
the blind and physically handicapped, 
then the Secretary considers 
expenditures for library services for the 
blind and physically handicapped to be 
expenditures of that agency, to be 
reported under either section 7(a)(2)(A) 
or 7(a)(2)(B), depending on how the 
services are made available. (The 
expenditures are also reported under 
section 103 of the Act, regardless of how 
they are provided.) 

Changes: None. 

Section 770.41 What Are the Basic 
Maintenance-of-Effort Requirements for 
a Public Library Services Grant? 

Comments: One commenter endorsed 
the most rigid waiver stipulations 
possible, as a means of preventing the 
State legislature from reducing the 
State's library budget below the level of 
the State’s eligibility for its LSCA 
allotment. Another commenter wanted 
to know whether situations such as 
hiring freezes, across-the-board State 
budget cuts, emergency closure of the 
State library administrative agency, 
sequester of funds, and extensive 
position vacancies, qualified as 
exceptional extenuating circumstances. 

Discussion: Hiring freezes, across-the- 
board State budget cuts, emergency 
closure of the State library 
administrative agency, sequester of 
funds, and extensive position vacancies, 
may constitute exceptional extenuating 
circumstances. None of these 
circumstances, however, is. in and of 
itself, an automatic ground for waiver. 
Waiver is to be determined by the 
Secretary on a case-by-case basis 
depending on the totality of the 
circumstances giving rise to the request 
for waiver. 

Changes: None. 

Comments: Numerous commenters 
sought clarification of what is meant in 
this section of the regulations by State 
tax initiatives and referenda. Some 
commenters viewed this requirement as 
restricting the authority of the Secretary 
and introducing an element beyond 
control of the States. They added that 
the complexity of tax initiatives and 
referenda within the various States 
argues for providing more discretion to 
the Secretary in examining the 
"exceptional extenuating 
circumstances". The commenters felt 
that initiatives and referenda are 
beyond the capabilities of any governor, 
legislature, or State librarian to affect, 
either in the amount of State funds 
reaching libraries or in the amount of 
State revenues. The commenters 
requested that the language "except that 
the Secretary does not consider the 
effect of State tax initiatives or 


referenda in determining whether to 
grant a waiver" be deleted, as did 
another commenter who found no basis 
in Public Law 101-254 for the inclusion 
of language referring to State tax 
initiatives or referenda, and did not 
view that language as consistent with 
section 7(a) of the Act, as amended by 
the 1990 amendments. One commenter 
urged that the natural disaster feature 
be deleted. 

Discussion: Under the 1990 
amendments to the LSCA, the Secretary 
may, for the first time, and in 
accordance with regulations, waive the 
maintenance-of-effort requirements 
under section 7(a)(2) of the Act, if the 
Secretary determines that the 
application of section 7(a)(2) would be 
unjust or unreasonable in the light of 
exceptional extenuating circumstances. 
Thus, Public Law 101-254 vests broad 
authority in the Secretary to define 
exceptional circumstances in the 
regulations. The Secretary has retained 
the language in the proposed regulations 
that excludes circumstances that arise 
as the result of State tax initiatives or 
referenda from consideration in 
determining whether or not to grant a 
waiver of maintenance-of-effort 
requirements. Deletion of the exclusions 
would subvert the purpose of the 
maintenance-of-effort requirement. A 
reduction in library spending that results 
from a State legislative act or a 
referendum is a reflection of the State's 
choice to reduce library spending. 
Congress enacted the maintenance-of- 
effort requirement as an incentive to 
States not to shift their responsibilities 
for library support to the Federal 
government. The legislative history of 
Public Law 101-254 recognizes that the 
maintenance-of-effort requirement has 
proven to be effective in leveraging 
State support for public libraries. In 
§ 770.41(b)(2)(i) the exceptional 
extenuating circumstances under which 
the Secretary may waive the basic 
maintenance-of-effort requirements 
include, but are not limited to. a natural 
disaster affecting the State. Under the 
authority of Public Law 101-254, the 
Secretary has determined that natural 
disasters are among the circumstances 
under which the Secretary may waive 
basic maintenance-of-effort 
requirements. A natural disaster is a 
basis for waiver of maintenance-of- 
effort requirements in several other 
programs administered by the Education 
Department. 

Changes: The Secretary retains the 
language in those regulations dealing 
with State tax initiatives and referenda 
that indicates that the effect of State 
legislative action or referenda reducing 
revenue or rejecting revenue initiatives 


does not in and of itself justify a waiver. 
The Secretary adds to the regulations a 
requirement that a State support a 
waiver request with appropriate 
documentation. 

Comment: One commenter stated that 
it is not clear whether a waiver may be 
granted two or more years in 
succession, nor whether there is a time 
limit on the effect of State tax initiatives 
or referenda that are not to be 
considered. 

Discussion: Sections 7(a), 7(a)(1). and 
7(a)(2) are all clearly intended to apply 
to a single fiscal year ("any fiscal year," 
"the fiscal year"). Consequently, any 
waiver of the requirements of section 
7(a)(2) would be effective only for a 
single fiscal year. Nothing, however, 
would prevent a State from applying for 
a separate waiver in a succeeding year. 
The effect of State tax initiatives or 
referenda would continue to be 
excluded from consideration, however, 
because they occur by deliberate choice 
and do not constitute exceptional 
extenuating circumstances. 

Changes: None. 

Comment: One commenter asked 
what documentation is required to 
substantiate a precipitous decline in the 
financial resources of the State. 

Discussion: The documentation 
required to substantiate a precipitous 
decline in the financial resources of the 
State should be sufficient to 
authenticate the situation being alleged. 
This may differ from State to State, 
depending on the nature of the State’s 
resources and the causes for the decline. 
The Department will, on request, advise 
State staff on a case by case basis. 

Changes: None. 

Section 770.42 What Other 
Maintenance-of-Effort Requirements 
Apply to a Public Library Services 
Grant? 

Comment: One commenter felt that 
maintenance-of-effort does not allow a 
State library administrative agency to 
take into account cost-effective 
measures in administering its programs. 
Nor does it allow for a decrease in 
demand or need for additional services. 
The commenter understood that 
maintenance-of-effort reductions are 
allowed only for a decrease in 
populations served. 

Discussion: Nothing in the LSCA or 
applicable regulations prohibits a 
grantee from applying cost-effective 
measures in administering its programs. 
On the contrary, under OMB Circular A- 
87, basic guidelines for costs require that 
costs under a grant program be 
necessary and reasonable for proper 
and efficient administration of the grant 
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programs. Decreases in demand or need 
for additional services are determined 
by a State annually at the time that the 
long-range program is reviewed and 
revised according to changing needs and 
the results of evaluations and surveys 
(S 770.21(b)(3) (ii) and (iii) of these final 
regulations). 

Changes: None. 

Comment: One commenter asked how 
public library services were to be 
differentiated from school library 
services. The commenter asked how 
maintenance-of-effort would be affected 
if they are considered to be separate. 

Discussion: Title I of the LSCA relates 
to public library services only. There is 
no provision in LSCA Title I relative to 
school library services. School library 
services are the responsibility of the 
school systems and State educational 
agencies (SEAs) not the State library 
administrative agencies. School libraries 
may not be funded directly under the 
LSCA. For purposes of LSCA Title I 
maintenance-of-effort, a State library 
administrative agency reports 
separately its expenditures for State aid 
to public libraries and library systems 
and its direct expenditures for the 
development of public library services 
(section 7(a)(2) of the Act). A State's 
expenditures for public school libraries 
are separate from either of these, are not 
reported, and do not affect LSCA Title I 
maintenance-of-effort 

Changes: None. 

Comment: One commenter asked (1) 
how the Secretary will determine 
whether populations of the 
institutionalized and the physically 
handicapped have declined, (2) whether 
State or Federal statistics will be used. 
(3) whether long-term decreases or 
short-term declines will be relevant, (4) 
whether a base year will be established, 
and (5) what formula will be used to 
determine applicable reductions. 

Discussion: Under the paragraph 
immediately following section 103(7) of 
the LSCA, as amended by Public Law 
101-254. the amount required to be 
expended for maintenance-of-effort for 
State institutional library services and 
library services to the blind and 
physically handicapped will be ratably 
reduced if both the Federal allocations 
to the State are reduced and the 
populations served by those 
expenditures have declined. Under the 
paragraph immediately following 
section 103(7) of the statute, both 
conditions must exist for ratable 
reduction to apply to the amount which 
a State must expend from Federal, State, 
and local sources under section 103(3). 
The Secretary will rely on relevant 
statistics supplied by the State to 
determine if populations of the 


institutionalized or the physically 
handicapped have declined. Based on 
State data, subject to verification and 
for which the Secretary may at any time 
require additional substantiation under 
section 6(b)(3) of the Act, the Secretary 
will make a determination of the 
reduction rate. The base for 
maintenance-of-effort for 
institutionalized and physically 
handicapped populations is the second 
preceding year. 

Changes: None. 

Section 770.43 What Maintenance of 
Federal Support is Required for Major 
Urban Resource Libraries (MURLs)? 

Comments: One commenter noted that 
under the LSCA, as amended by Public 
Law 101-254, States may ratably reduce 
grants to MURLs if the total Federal 
allocations to the State under section 5 
of the Act for Title 1 purposes are 
reduced for the fiscal year in question, 
or if the 1990 Census shows that the 
population in the city served by the 
MURL in question has decreased (LSCA, 
section 102(3)). The commenter noted 
also that the NPRM provided no 
instructions as to how this can be 
accomplished in a manner that would 
enable a State to continue to meet 
MURL maintenance-of-support 
requirements. Another commenter asked 
whether the ratable reduction would 
decrease by the same percentage as the 
population decrease. 

Discussion: Under section 102(c)(3) 

(A) and (B) of the Act, a State may 
ratably reduce the amount paid to any 
of its MURLs to the extent that the total 
Federal allocation for that State under 
Title I is reduced or to the extent that 
the 1990 Census shows that the 
population of the city served by the 
MURL in question has decreased. A 
State library administrative agency 
meets the MURL maintenance-of- 
support requirement by applying the 
reductions determined by the Secretary, 
as appropriate in each case. Reduced 
payments by States to MURLs under 
this section of the Act may be 
proportionate to the decrease in either 
the Federal allocation or the population 
of the MURL city, or both. A reduction 
in the Federal allocation affects the 
minimum required to be reserved by the 
State library administrative agency for 
payment to ail MURLs, whereas a 
reduction in the population of a MURL 
city affects the amount to be paid by the 
State library administrative agency to 
the MURL in that city. In the event that 
both of these circumstances occur in the 
same fiscal year, with different rates of 
reduction, a State may apply one or the 
other of the rates, or both rates. A State 
need not reduce payments at all, under 


section 102(c)(1) of the statute, but 
rather is authorized to do so under 
section 102(c)(3) of the statute. In any 
fiscal year when the Title I Federal 
allocation exceeds $60,000,000, States 
are still required to set aside certain 
minimum amounts for payment to their 
MURLs. The regulations in 5 770.43(c) 
provide an example illustrating how a 
calculation might be made in a fiscal 
year when both a reduction in the 
Federal allocation occurs and a MURL 
city's population is reduced, and a State 
chooses to apply both rates. 

Changes: The Secretary revises 
§ 770.43 to indicate that the State library 
administrative agency may ratably 
reduce the amount that it pays to a 
MURL, rather than that the Secretary 
does so, as stated in the NPRM. As 
revised, § 770.43 also provides that, in 
any fiscal year when both reduction 
rates apply, the State library 
administrative agency determines 
whether to apply one or the other of the 
reduction rates, or both, or not to reduce 
payments to MURLs at all. In response 
to the commenters’ requests for 
guidance in determining how a State 
meets the MURL maintenance-of- 
support requirement under these 
circumstances, the revised regulation 
includes an example of how a reduction 
may be calculated. 

Comments: Several commenters asked 
whether the 1990 Census becomes the 
basis for determining the population of a 
city served by a MURL, and whether 
official Census estimates will no longer 
be used by the Secretary for that 
purpose. 

Discussion: Under section 102(c)(3)(B) 
of the Act the 1990 Census is the basis 
that a State library administrative 
agency must use for determining 
whether a MURL city’s population has 
decreased. In the light of this provision, 
in making a determination under section 
102(c)(3)(B), a State library 
administrative agency is required to 
utilize 1990 Census figures and is not 
authorized to rely upon Census 
estimates. Section 102(c)(2)(A) 
authorizes the Secretary to make the 
determination of whether any city has a 
population of 100,000 or more for 
purposes of designating it a MURL city. 
For this purpose, the Secretary will 
continue to utilize the best available 
population data provided by the Census 
Bureau. 

Changes: None. 

Comment: One commenter asked 
whether a MURL whose city population 
falls below 100,000 is eligible for an 
interim metropolitan library subgrant. 

He asked also for an explanation of the 
distinction between eligible and 
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ineligible expenditures as a subrecipient 
of a metropolitan subgrant. 

Discussion: Under section 102(c)(2) of 
the Act, a city whose population falls 
below 100,000 is no longer eligible for a 
MURL grant. However, the library in 
that city is eligible to apply for grants 
under section 102(a)(2)(C) of the Act for 
strengthening metropolitan public 
libraries that serve as national or 
regional resource centers, provided that 
the State’s long-range program includes 
a plan for services needed by the users 
of those libraries. Eligible expenditures 
under this provision must be for the 
purposes authorized under Title 1 of the 
Act, and they must meet all other 
applicable statutory and regulatory 
requirements. 

Changes: None. 

Section 770.44 What are a State ’s 
Financial Obligations under o Public 
Library Construction and Technology 
Enhancement Grant? 

Comments: Several commenters asked 
whether there is a matching requirement 
for Title II funds that will be used for 
technological enhancement, and 
whether the match is determined by the 
Federal share or the 50/50 match 
required for construction. 

Discussion: Section 202 of the Act 
states that funds must be available for 
the purpose of paying the Federal share 
of the cost of construction and 
technology enhancement projects, and 
that the Federal share of the cost of 
construction and technology 
enhancement of any project assisted 
under Title II of the LSCA may not 
exceed one-half of the total cost of the 
project. In order to qualify for LSCA 
Title II funds in any fiscal year, a State 
must meet its overall share of State and 
local funds for that fiscal year. In a 
fiscal year in which a State’s share is 
less than 50 percent, each construction 
and technology enhancement project 
approved in that fiscal year in that State 
must still meet the 50 percent project 
matching requirement. 

Changes: None. 

Comment: One comm enter asked 
whether a local library construction 
project with no Federal funds involved 
may use that project’s local funds as a 
match for a Title II technological 
enhancement grant. 

Discussion: State and local funds from 
a local library project that has no 
Federal funds involved may not be used 
as a match for a Title II technology 
enhancement grant. Since section 202(b) 
of the Act prohibits the Federal share of 
any project assisted under Title II from 
exceeding one-half of the total cost of 
that same project, an unrelated project 
funded with State and local funds could 


not be applied toward satisfying the 
Title II project-by-project matching 
requirement. 

Changes: None. 

Comment: In referencing 
§ 770.44(a)(1), one commenter 
considered the phrase “for that year” to 
be ambiguous. He asked whether what 
is meant is the amount of a project grant 
awarded in a particular year, or whether 
the costs for that year are to be 
compared with the Federal share for 
that year. The commenter suggested a 
revision of the paragraph. 

Discussion: Under section 202 of the 
LSCA. there is a matching requirement 
for Federal funds that may be used for 
construction and technology 
enhancement, whether or not these 
Federal funds are from the current fiscal 
year’s Title II allotment, or from a 
previous year’s or years’ Title II 
allotments. The minimum amount that 
must be provided as the non-Federal 
match for a single construction and 
technology enhancement project under 
Title II of the LSCA is 50 percent of the 
total cost of that project (section 202(b) 
of the Act). If the State’s non-Federal 
share as promulgated by the Secretary is 
greater than 50 percent, then the share 
or shares of one or more projects may 
have to be increased to enable the State 
to meet the State matching requirement 
under section 202(a). The Secretary 
agrees that the language in § 770.44(a)(1) 
of the NPRM may be confusing and that 
this regulation needs to be clarified. 

Changes: The Secretary clarifies the 
regulations at § 770.44(a) by indicating 
that in the year that a Title II Public 
Library Construction and Technology 
Enhancement grant is made for, a State 
must provide, from non-Federal sources, 
the difference between the total costs of 
the projects financed under that grant 
and the Federal share of those costs as 
determined under section 7(b) of the 
Act. 

Section 770.45 What Other Financial 
Obligation Does a Recipient Have 
Under a Public Library Construction 
and Technology Enhancement Grant? 

Comments: Several commenters 
inquired as to whether section 202(c) of 
the Act applies to technology 
enhancement, and specifically whether 
or not technologies such as computer 
hardware purchased under the 
technology enhancement amendment 
would be held to the 20-year 
requirement. 

Discussion: The 20-year requirement 
applies to a building constructed with 
Title II funds that ceases to be used as a 
library facility. Under section 202(c) of 
the Act, if, within 20 years of its 
construction, a facility constructed with 


Title II funds ceases or fails to be a 
public or nonprofit institution or ceases 
to be used as a library facility, the 
recipient of the Title II funds must repay 
a prorated amount of the value of the 
facility constructed with those funds, 
based on the amount of the Federal 
interest remaining in the project. The 20- 
year requirement does not apply to 
equipment installed under a “technology 
enhancement” proposal, whether or not 
the proposal is part of a construction 
project, because technology 
enhancement results in the purchase 
and installation of equipment, not the 
construction of facilities. The term 
“technology enhancement’’ is defined 
separately in the Act, contains no 
restriction to “any such building” as 
found in Section 3(2) of the Act, and is 
referred to throughout the amended 
LSCA in a manner that distinguishes it 
from “construction.” In addition, the 
Secretary has concluded, from the 
legislative history of Pub. L. 101-254, 
that Congress did not intend to require 
each technology enhancement project to 
be a part of a construction or renovation 
project in each instance in order for the 
technology enhancement project to be 
funded under Title II. 

Changes: None. 

Comment: One commenter noted that 
the term “good cause” is not defined at 
section 202(c) of the Act or in these 
regulations. 

Discussion: The Secretary determines 
“good cause” on a case-by-case basis. 
The good cause clause is not contained 
in the 1990 amendments to the LSCA; it 
was introduced in the 1984 amendments 
to the LSCA, Pub. L. 90-480. Comments 
on Pub. L. 90-480 included a request for 
a definition of “good cause.” The 
Secretary’s response to this request is 
contained in the Federal Register at 50 
FR 33196, August 16.1985. As was stated 
in that response, section 202(c) of the 
LSCA provides the Secretary with broad 
discretion to determine whether or not 
there is “good cause” for releasing the 
institution from its obligation to repay 
the amount of the Federal interest to the 
Department. He does so based on 
relevant information provided to the 
Department by each library requesting a 
"good cause” waiver under section 
202(c). 

Changes: None. 

Section 770.46 What Administrative 
Costs Are Allowable Under the State- 
Administered Program? 

Comment: One commenter asked 
whether expenses are allowable for the 
work of the LSCA advisory committee to 
the State library administrative agency, 
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and. if so. under which title those 
expenses should be paid. 

Discussion: Section 8 of the Act 
allows a State to expend funds received 
under Titles I and II for administrative 
costs in connection with programs and 
activities carried out under Titles L II, 
and III of the Act. Subject to the 
provisions of section 8. section 102(b)(1) 
of the Act provides that grants to States 
may be used to pay the cost of the 
activities of those advisory groups and 
panels as may be necessary to assist the 
State library administrative agency in 
carrying out its functions under Title I. 

Changes: None. 

Comments: One commenter asked for 
the meaning of "administrative 
functions." The commenter asked 


whether these are restricted to the 
activities identified in $ 770.46(c) (1) 
through (4). The same commenter asked 
also whether indirect costs, as approved 
by Federal cognizant agencies for cost 
allocation plans, are included in this 
definition of "administration." 

Discussion : Administrative functions 
are identified at section 102(b)(1) of the 
Act and they are restricted to the 
activities enumerated in § 770.46(c) (1) 
through (4). Section 8 of the Act allows a 
State to expend funds received under 
Titles I and II for administrative costs in 
connection with programs and activities 
carried out under Titles I, II. and III. 
Conversely, indirect costs and cost 
allocation plans are not included in the 
Act or these regulations because they 


are not program activities. Rather, they 
are allowable cost items for 
accomplishing the activities. Indirect 
costs are governed by 34 CFR 76.560 and 
76.561. In addition, as a result of the 
comments on the NPRM under the 1984 
reauthorization of the LSCA (Pub. L 98- 
480). a discussion of the relationship of 
indirect costs to administering the LSCA 
program and to the six percent cap on 
allowable costs for administration at 
section 8 of the Act was published in the 
Federal Register at 50 FR 33196, August 
16.1985. 

Changes: None. 

(FR Doc. 92-5931 Filed 3-16-92: 8:45 am) 
BILLING CODE 4000-01-* 
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DEPARTMENT OF EDUCATION 

34 CFR Part 770 
RIN: 1850-AA39 

Library Services and Construction Act 
State-Administered Program 

agency: Department of Education. 
ACTION: Notice of proposed rulemaking. 

summary: The Secretary proposes to 
add a definition of the term “State aid“ 
to the regulations governing the Library 
Services and Construction Act (LSCA). 
Comments received following 
publication of the notice of proposed 
rulemaking (NPRM) implementing the 
1990 amendments to the LSCA (55 FR 
42152) indicated uncertainty among 
commenters over what is meant by the 
term “State aid“ and the new 
maintenance-of-effort requirement in 
section 7 of the LSCA. as amended by 
the 1990 amendments to the LSCA (Pub. 
L. 101-254). The commenters asked for 
an explanation of the meaning of “State 
aid.” Some of the commenters favored a 
definition of the term, while others 
argued against a definition in the 
regulations. It wa6 clear from ell of the 
comments on this issue that a difference 
of opinion exists among the commenters 
about which State funds must be 
reported under the “State aid” category. 
The Secretary has concluded that a 
definition is needed in order to clarify 
the meaning of the term “State aid” and 
of the new maintenance-of-effort 
requirement in section 7 of the LSCA. 
The proposed definition would promote 
uniform administration of the Act 
consistent with congressional intent. 
dates: Comments must be received on 
or before May 1,1992. 
addresses: All comments concerning 
this proposed definition should be 
addressed to Mr. Robert Klassen, U.S. 
Department of Education, 555 New 
Jersey Avenue NW., room 402L, 
Washington, DC 20202-5571. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Klassen. Telephone: (202) 
219-1303. Deaf and hearing impaired 
individuals may call the Federal Dual 
Party Relay Service at 1-800-877-6339 
(in the Washington, DC 202 area code, 
telephone 708-9300) between 8 a.m. and 
7 p.m„ Eastern time. 

SUPPLEMENTARY INFORMATION: On 
October 17,1990, the Secretary 
published in the Federal Register (55 FR 
42152) an NPRM to implement the 
Library Services and Construction Act 
Amendments of 1990 (Pub. L. 101-254). 

In particular, the amendments of 1990 
modified substantially the maintenance- 
of-effort requirement under title 1 of the 


LSCA by identifying two discrete 
expenditure categories: State aid to 
public libraries and library systems 
under section 7(a)(2)(A) of the LSCA 
and State funds expended directly by 
State library administrative agencies for 
Statewide development of public library 
services under section 7(a)(2)(B) of the 
LSCA. The NPRM listed these two new 
categories separately, consistent with 
the sections of the Act that identify 
each. Formerly, State funds expended 
for the purposes of the LSCA were 
reported under the general category of 
State funds, without differentiation 
among categories of those funds. 
Moreover, the new term “State aid,” 
introduced into section 7 of the LSCA by 
the 1990 amendments, is not defined in 
the statute. 

Comments received following 
publication of the NPRM made it evident 
that the commenters did not have a 
clear understanding of how to report 
State expenditures under the two new 
categories. Of particular concern to the 
commenters was the meaning of the 
term “State aid.” The apparent 
confusion among commenters on what 
constitutes “State aid” may result from 
the diversity instate patterns of funding 
for public library services. The 
Secretary recognizes that the diversity 
in State aid funding patterns could lead 
to inconsistent reporting of expenditures 
without dear guidance to the States on 
what constitutes “State aid." 

Accordingly, as a result of the 
conflicting comments received 
concerning the term “State aid," the 
Secretary proposes a definition of the 
term in this NPRM and is soliciting 
public comment on the proposed 
definition. 'Hie definition identifies 
funds that would be included and those 
that would not be included in the 
category of “State aid.” By this 
definition, the Secretary proposes to 
establish what is meant by “State aid,” 
under section 7(a)(2)(A) of the ISCA, in 
a manner that preserves some flexibility 
for the States as they account for their 
expenditure of State funds while 
continuing to comply with section 7 
maintenance-of-effort. The definition 
also would help the States to 
differentiate between funds used for 
“State aid” and those used directly by 
State library administrative agencies for 
the development of public library 
services. 

Executive Order 12291 

These proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. They are not classified as 
major because they do not meet the 
criteria for major regulations established 
in the order. 


Regulatory Flexibility Act Certification 

The Secretary certifies that these 
proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities. 
Under the State-administered program, 
grants for public library services, for 
public library construction and 
technology enhancement, and for 
interlibrary cooperation and resource 
sharing are available only to States and 
State library administrative agencies. 
States and State agencies are not 
considered to be small entities under the 
Regulatory Flexibility Act. The 
regulations concerning this program do 
not impose any non-statutory 
requirements that will have a significant 
economic impact on the small entities 
affected. 

Paperwork Reduction Act of 1980 

This proposed definition has been 
examined under the Paperwork 
Reduction Act of 1980 and has been 
found to contain no information 
collection requirements. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 
(Hease note that Federally recognized 
Indian tribal governments are not 
subject to Executive Order 12372.) 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding the proposed definition of the 
term “State aid.” 

All comments submitted in response 
to this NPRM will be available for public 
inspection, during and after the 
comment period, in room 402L, Capitol 
Building. 555 New Jersey Avenue NW., 
Washington. DC, between the hours of 
8:30 a.m. and 4 p.m., Monday through 
Friday of each week except Federal 
holidays. 

To assist rhe Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, the Secretary invites 
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comment on whether there may be 
further opportunities to reduce any 
regulatory burdens found in this NPRM. 

Assessment of Educational Impact 

The Secretary particularly requests 
comments on whether the proposed 
definition would require transmission of 
information that is being gathered by or 
is available from any other agency or 
authority of the United States. 

List of Subjects in 34 CFR Part 770 

Aging—libraries. Child-care centers. 
Construction—libraries. Correctional 
institutions—libraries. Drug abuse. 
Education. Education of disadvantaged. 
Grant programs—education. 
Handicapped. Libraries, Limited 
English-speaking proficiency, Literacy. 
Mental health programs—libraries, 
Networks. Penal institutions—libraries. 
Preservation. Prisons—libraries. 
Reporting and recordkeeping 
requirements. 


Dated: December 5.1991. 

Lamar Alexander. 

Secretary of Education. 

(Catalog of Federal Domestic Assistance 
Numbers: 84.034 Public Library Services; 
84.154 Public Library Construction; 84.035 
Interlibrary Cooperation and Resource 
Sharing) 

The Secretary proposes to amend part 
770 of title 34 of the Code of Federal 
Regulations as follows: 

PART 770—LIBRARY SERVICES AND 
CONSTRUCTION ACT STATE- 
ADMINISTERED PROGRAM 

1. The authority citation for part 770 
continues to read as follows: 

Authority: 20 U.S.C. 351 et seq.. unless 
otherwise noted. 

2. Section 770.4 is amended by adding 
to paragraph (c), in alphabetical order, a 
definition of the term “State aid" to read 
as follows: 


§ 770.4 What definitions apply to the 
State-Administered Program? 

* * » » • 

Cc) • • ; 

State aid means funds that are 
appropriated by a State legislature for 
aid to State and local public libraries 
and to library systems for library 
services, including funds appropriated to 
a State library administrative agency for 
payment to State and local public 
libraries and to library systems. The 
term does not include— 

(1) State funds appropriated for the 
purpose of defraying the administrative 
expenses of the State library 
administrative agency; 

(2) State funds utilized directly by the 
State library administrative agency for 
the extension and development of public 
library services; or 

(3) Federal funds received by the State 
under a categorical assistance program. 

(FR Doc. 92-5930 Filed 3-16-92; 8:45 am) 
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DEPARTMENT OF EDUCATION 

[CFDA No.84.215A) 

Fund for Innovation in Education: 
Innovation in Education Program— 
Restructuring Competition; Notice 
Inviting Applications for New Awards 
for Fiscal Year 1992 

Purpose of Program: To provide grants 
for projects that show promise of 
identifying and disseminating 
innovative educational approaches at 
the preschool, elementary, and 
secondary levels. 

Eligible Applicants: State educational 
agencies, local educational agencies, 
institutions of higher education, private 
schools, and other public and private 
agencies, organizations and institutions 
or consortia of those agencies. 

Deadline for Transmittal of 
Applications: May 22.1992. 

Deadline for Intergovernmental 
Review: July 22,1992. 

Applications A vailable: March 30, 

1992. 

Estimated A vailable Funds: 

$ 1 , 000 , 000 . 

Estimated Range of Awards: $100,000- 
$300,000. 

Estimated Average Size of Awards: 

$ 200 , 000 . 

Estimated Number of Awards: 3-5. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 36 months. 

Budget Period: 12 months. 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80. 81. 82. 85. 
and 86. 

SUPPLEMENTARY INFORMATION: This 
program and priority support AMERICA 
2000, the President’s strategy for moving 
the Nation toward achievement of the 
National Education Goals. The strategy 
calls for world-class standards for 
students in the core subjects of 
mathematics, science, English, history, 
and geography and high quality 
assessments that can measure students’ 
achievement of these standards. The 
National Council on Education 
Standards and Testing (NCEST) was a 
congressionaily-chartered group charged 
with investigating the desirability and 
feasibility of national standards and 
improved assessment in elementary and 
secondary schools. NCEST issued its 
report in January, 1992, calling for the 
development of national standards in 
the core subjects as an urgently needed 
first step in reforming American 
education. 

The feasibility of setting national 
standards and their effectiveness in 


encouraging State and local reform have 
been demonstrated by a number of 
national professional organizations. 
Recently, the National Council of 
Teachers of Mathematics developed 
national standards for what students 
should know and be able to do in 
mathematics. While national standards 
do not currently exist for grades K-12 in 
history, geography, science, and English, 
considerable work has been done by a 
variety of organizations toward the 
development of such national standards. 
Also, certain States and local school 
districts have already developed 
curriculum frameworks that reflect high 
standards and provide guidelines for the 
content that should be taught in the core 
subjects. To ensure that all students 
have the opportunity to reach high 
standards, schools and school systems 
will often need to be restructured. 

Priority: Under 34 CFR 75.105(c)(1) the 
Secretary is particularly interested in 
applications that meet the following 
invitational priority. However, an 
application that meets this invitational 
priority does not receive competitive or 
absolute preference over other 
applications: 

Projects that design, develop, and 
implement innovative approaches for 
restructuring elementary and secondary 
schools or school systems in order to 
ensure that all students can meet high 
standards of academic achievement in 
English, history, geography, 
mathematics, and science. The 
Secretary is particularly interested in 
comprehensive restructuring projects 
that create powerful incentives for 
performance and improvement, and real 
consequences for persistent failure. 
Applicants are invited to address the 
following four areas of schooling and 
the anticipated impact proposed 
changes will have on student 
achievement: 

(a) New curriculum and instructional 
strategies to help all students achieve 
high standards. Projects that develop 
and implement curricula that identify 
what all students in each grade, K-12. 
need to know in the core subjects. The 
curricula should incorporate diverse 
instructional materials and instructional 
strategies. It is particularly important 
that the projects include classroom 
teachers in the process of determining 
what should be taught and in developing 
appropriate strategies likely to help all 
students attain national standards of 
achievement. 

(b) New approaches to improve the 
quality of teachers and teaching . 

Projects that develop and implement 
new approaches to professional 
development of teachers in core subjects 
to ensure that the teachers master the 


subjects that they teach. Projects would 
incorporate new instructional strategies, 
including the use of advanced 
technologies, to the end of helping all 
students meet high standards. These 
projects would also include new 
strategies for recruiting, educating, and 
rewarding good teachers and providing 
a way for gifted professionals who want 
to teach to do so through alternative 
certification routes. 

(c) New school organizational 
patterns and management strategies to 
improve learning outcomes. Projects 
that develop and implement strategies 
that give administrators and teachers 
more discretion to make decisions 
regarding curriculum, schedules, and 
staffing, and the flexibility to use 
resources in more productive, innovative 
ways that improve student learning. 

(d) New partnerships between 
schools, or other institutions, and 
community groups to enhance student 
success. Projects that develop and 
implement activities that include: (1) 
Collaboration between elementary and 
secondary school teachers and scholars 
in institutions of higher education for 
curriculum design and professional 
development of teachers; (2) special 
programs for parent involvement in the 
school academic program; (3) 
mechanisms for working with human 
service agencies supportive of students 
and their families; and (4) linkages with 
business and labor organizations to help 
students prepare for productive careers. 

Applicants are encouraged to provide 
for rigorous documentation of proposed 
activities, with emphasis on the 
documentation of changes in student 
and school performance, and for the 
outside evaluation and dissemination of 
program outcomes. 

Selection Criteria: Under 34 CFR 
75.210(c), the Secretary is authorized to 
distribute an additional 15 points among 
the criteria to bring the total to a 
maximum of 100 points. For the purpose 
of this competition, the Secretary will 
distribute the additional points as 
follows: 

Plan of operation. (34 CFR 
75.210(b)(3)). Ten (10) additional points 
will be added for a possible total of 25 
points for this criterion. 

Evaluation plan. (34 CFR 75.210(b)(6)). 
Five (5) additional points will be added 
for a possible total of 10 points for this 
criterion. 

FOR APPLICATION OR INFORMATION 
CONTACT: Seresa Simpson, U.S. 
Department of Education. Fund for the 
Improvement and Reform of Schools 
and Teaching (FIRST) Office. 555 New 
Jersey Avenue, NW., room 522, 
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Washington. DC 20208-5524. Telephone 
(202) 219-1496. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in Washington. DC. 202 
area code, telephone 708-9300) between 
8 a.m. and 7 p.m., Eastern time. 

Program Authority: 20 U.S.C. 3151. 

Dated: March 12,1992. 

Diane Ravitch. 

Assistant Secretary for Educational Research 
and Improvement. 

|FR Doc. 92-6194 Filed 3-10-92: 8:45 am| 
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Machine readable documents 523-3447 

Code of Federal Regulations 


Index, finding aids & general information 

Printing schedules 

523-5227 

523-3419 

Laws 


Public Laws Update Service (numbers, dates, etc) 
Additional information 

523-6641 

523-5230 

Presidential Documents 


Executive orders and proclamations 

Public Papers of the Presidents 

Weekly Compilation of Presidential Documents 

523-5230 

523-5230 

523-5230 

The United States Government Manual 

General information 

Other Services 

523-5230 

Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 

FEDERAL REGISTER PAGES AND DATES. MARCH 


7 315-7530.2 

7531-7644.3 

7645-7874.4 

7875-8058.5 

8059-8256.6 

8257-8396.9 

8397-8568.10 

8569-8718.11 

8719-8834.12 

8835-9040.13 

9041-9166.16 

9167-9380.17 


CFR PARTS AFFECTED DURING MARCH 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA). which 
lists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 


11 CFR 


Proclamations: 


106. 

.8990 

6407 . 

6408 . 

.7873 

.8255 

12 CFR 


6409. 

. 8395 

204 

8059 

6410 . 

6411 . 

.8835 

.9041 

323. 

325. 

.9043 

.7646 

Executive Orders: 


337__ 

..7647 

1274 (Amended by 

EO 12790). 

. 8057 

Proposed Rules: 

8.. 

.. 8424 

10582 (See DOL 


204. 

.8096 

notice of 

March 3, 1992). 

12073 (See DOL 

..8493 

337. 

Ch. Ill. 

563.... 

. 7669 

.8282 

.8732 

notice of 


603.. 

.8851 

March 3, 1992. 

.8493 

615. 

. 7672 

12555 (See USIA 
notice of 


13 CFR 


March 6, 1992). 

12777 (See DOT 
final rule of 

.8792 

122. 

14 CFR 

.8573 

March 3, 1992. 

.8581 

21. 

O'X 

.8719. 9167 

R71Q 

12790. 

.8057 

12753 (Superseded by 
EO 12791). 

12791 . 

12792 . 

.8717 

.8717 

.9165 

29.9167 

39. 7649. 8060-8063, 8257- 

8261,8574-8576, 8721- 
8724, 8839,9155,9168,9171 

Administrative Orders: 


73. 

.8840 

Presidential Determinations: 


97. 

.8397, 8400 

No. 92-15 of 

February 18, 1992. 

No. 92-16 of 

February 18, 1992. 

No. 92-17 of 

.7315 

.7317 

Proposed Rules: 

Ch. 1.7893 

39.7328-7338. 7559-7562, 

7673-7684, 7894, 7895, 
8585, 8734, 9077.9078, 9215 

February 26, 1992. 

No. 92-18 of 

.8569 

91. 

107. 

.8830 

...8834 

February 28, 1992. 

.8571 

108. 

.8834 

Memorandums: 

February 18, 1992. 

5 CFR 

.7521 

15 CFR 

Proposed Rules: 

Ch. IX. 

.8964 

430. 

532. 

.7319 

.7533 

16 CFR 


Proposed Rules: 

842. 

.7666 

Proposed Rules: 

1500. 

.7686 

843. 

.7666 

17 CFR 


7 CFR 

34. 

.9043 

Proposed Rules: 
4. 

.7435 

360. 

8837 





19 CFR 


10 CFR 


12. 

.8725 

2. 

Proposed Rules: 

Ch. 1.7327. 

35. 

.8519 

7893 

8282 

Proposed Rules: 

Ch. 1. 

21 CFR 

.8283 

61. 

8093 

14. 

.8064 

73. 

7645 

101. 

.8174 

Ch. II. 

.7327 

106. 

.7435 

Ch. Ill. 

.7327 

173. 

.8065 

Ch. X. 

7327 

510. 

.7651.8577 
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520.-.7651. 8577 

524.«.7651 


. 

546. 

.7651. 8961 

548. 

.7652 

558.7651 

, 7652, 8402, 8577 

573. 

.7875 

Proposed Rules: 

5. 

.8188. 8189 

20. 

.8177,8188 

100. 

.8179, 8188 

101.. 

8177,8183, 8185- 


8191 

105. 


130. 

.8184,8188 

310-. 


340. 

..9346 

357.- 

. 7647, 8586 

890. 

.7339 

1308 

.9080 

22 CFR 


Proposed Rules: 

514....8428 


24 CFR 


965. 

.8065 

968. 

.8065 

Proposed Rules: 

570. 

.8519 

3280. 

.8284 

26 CFR 


1.8073, 8961,9172, 9209 

48. 

.-.7653 

301.. 

_7545 

602. 

...9050, 9172 


Proposed Rules: 

1.7340. 7347, 7563. 8098. 

9217 


27 CFR 


Proposed Rules: 

Ch. I ...—8101 

28 CFR 

0 ...-.7876 

16 (2 documents) . 8262, 

8263 

544 . 9211 

29 CFR 

1910. 7847. 7877 

1926. 7877 

2676.-......8840 

Proposed Rules: 

103 . 7897 


1910.-.8101 


30 CFR 


77...-.7468 


Proposed Rules: 


56.. . 

57.. . 

58.. . 

70.. . 

71.. . 

72.. . 

75.. . 

77.. . 
701. 
780. 
784. 
816. 
817. 


8102 

8102 

7900 

8102 

8102 

7900 

8102 

8102 

8102 

8102 

8102 

8102 

8102 


31 CFR 


761__ 


.7349 


500. 

...9052 

Proposed Rules: 


91___ 

7686 

92.-.«... 

...7686 

100. 

...7686 

Ch. II... -. 

....8286 

Subchapter A. 

...7564 


32 CFR 

155... 

.. 7878 

287..-. 

.8074 

350. 

.7547 

33 CFR 

100. 

.-.—.8419 

117. 

.7655, 7879 

147-. 

.9053, 9054 


165...8265 


Proposed Rules: 

100 .. 7348 


117. 

.8428 

154_ 

..8708 

162. 

...8852 


402..8103 


34 CFR 

642. 

..9004 

643.— 

...9004 

644. 

.9004 

645.. 

..9004 

646. 

.9004 

668. 

.9004 

770. 

.9350 

791. 

.8996 

Proposed Rules: 

770. 

.9374 


38 CFR 

3. .. 7847, 8267, 8578 

36 ... 7655 

Proposed Rules: 

14 .. 8852 

21 .~. 9081 


41 CFR 

301-9 .. 8090 

301-11 . 8090 

42 CFR 


124 . 8271 

417 -.-. 8194 

431 . 8194 

434 .-. 8194 

483 . 8194 

484 . -.-.-. 8194 

489 .-. 8194 

498 . .8194 

Proposed Rules: 

411 .-. 8588 

483 . 8961 

43 CFR 

3150. ....9010 

3165 . 9010 

Proposed Ruler 

3100 .-.-.. 8605 

3150 .-. 9014 

3160 . 9014 

44 CFR 

65 ..9055, 9056 

67 .9059, 9212 

Proposed Rules: 

67 .-.9082 


45 CFR 

1611 . 8578 

Cb. XXIV..... -7321 

Proposed Rules: 

641 . 7355 

46 CFR 

10 . 7326 

68 ...-. 7640 

Proposed Rules: 

381 _ 8287 


40 CFR 

35. 

...8074 

47—.. 

-__8390 

52. 7549, 

, 7550, 8075-8082, 
8268 

61... 

..8012 

148. 

...— -8086 

180.-. 

.8841-8844 

261. 

.7620 

264. 

.8086 

265__ 

.8086 

268. 

.8086 

271 -.. 

. 7552, 7553, 7321, 
8089 

281. 

.8420 

799. 

.— 7656 

Proposed Rules: 

Ch. 1. 

.7564, 8286 

50. 

.. 8429 

52. 

—.. 7900, 8104 

58. 

.7636, 7687 

61. 

...8017 

122.— 

.... 8522 

123. 

.8522 

124. 

.8522 

180...7701, 

7703, 0106, 8736- 
0739 

261. 

.7636 

501 _ 

.—.8522 

750. 

—. 7349 


47 CFR 


0.—.8579 


1. 

..7879. 8272, 8579 

2. 

.8272 

5. 

.7879 

13. 

...9063 

80. 

____9063 

43. 

...8579 


63.-.-.7883 

73_7660. 7661, 7885. 7886, 


8278, 8421,8422, 8580, 
8581.8726. 8845 


76. 

80.-.. 

.8278, 8845 
.8727 

90. 

.8422 

95. 

.8272 

Proposed Rules: 

73.7704, 

7902, 8430 

90.-. 

.8854 

48 CFR 

502.-.-. 

.9212 

513.. 

.7555 


Proposed Rules: 

505 ... 8854 


515 .8854 

516 _.8854 


517...-.8856 

538....-.8854 


552_ 8854, 8856 

1512.8612 

1516...8612 

1552...8612 

1809. 8279 

5446. 8740 


5452__8740 


49 CFR 

1 _ 8581 

587 . 7556 

1118 ... 9213 

Proposed Rules: 

9 . 9224 

110 . 7474 

198. 7705 

383 _ 9100 

571 ___... 7712 

1048 _ 8430 

1001 . 8858 

1141 . -.8108 


50 CFR 

285 . 8728 

620 _ 9076 

625 _ 8582 

646_ 7886 

67Z .. 8280. 8553, 8849 

675-.. .8583, 8584. 8850 

685 . 7661 

Proposed Rules; 

23 ..7713, 7719 


LIST OF PUBLIC LAWS 


This is a continuing Rst of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ”P L U S” (Public Laws 
Update Service) on 202-523- 
6641. The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as "slip laws”) 
from the Superintendent of 
Documents, U S. Government 
Printing Office. Washington, 

DC 20402 (phone, 202-512- 
2470). 

H.R. 4113/P.L 102-255 
To permit the transfer before 
the expiration of the otherwise 
applicable 60-day 
congressional review period of 
the obsolete training aircraft 
carrier U.S.S. Lexington to the 
Corpus Christi Area 
Convention and Visitors 
Bureau, Corpus Christi, Texas, 
for use as a naval museum 
and memorial. (Mar. 12, 1992; 
106 Stat. 72; 1 page) Price: 
$1.00 

Last List March 16, 1992 
















































































































































































